BL 2.4 Performance of Contract

4.1 PERFORMANCE
CONTRACT

Meaning: ‘Performance of Contract’
means fulfilment of obligations to
the contract. According to Section
37, the parties to a contract must
either perform, or offer to perform,
their respective promises unless such
performance is dispensed with or
excused under the provisions of the
Contract Act or by any other law.
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Types: On the basis of Section 37,
‘Performance of Contract’ may be
actual or attempted.
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(a) Actual Performance: Where a
party to a contract has done what he
had undertaken to do or either of the
parties has fulfilled their obligations
under the contract within the time
and in the manner prescribed.
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Example 1: X borrows T 5,00,000
from Y with a promise to be paid
after 1 month. X repays the amount
on the due date. This is actual
performance.
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(b) Offer to perform or attempted
performance or tender of
performance: It may happen
sometimes, when the performance
becomes due, the promisor offers to
perform his obligation but the
promisee refuses to accept the
performance. This is an attempted
performance as A the promisor has
done what he was required to do
under the contract.
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Example 2: A promises to deliver
certain goods to B. A takes the
goods to the appointed place during
business hours but B refuses to take
the delivery of goods. This is an
attempted performance as A the
promisor has done what he was
required to do under the contract.
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4.2 CONDITIONS TO BE
SATISFIED FOR A VALID
TENDER OR ATTEMPTED
PERFORMANCE

(1) It must be unconditional.
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Example 3: A offers to B to repay
only the principal amount of the
loan. This is not a valid tender since
the whole amount of principal and
interest is not offered.
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(i1)) It must be made at proper time
and place.
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Example 4: If the promisor wants to
deliver the goods at 2 a.m., this is
not a valid tender unless it was so
agreed.
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(ii1)) Reasonable to

examine goods.

opportunity
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Example 5: A contract’s to deliver
B at his warehouse 1000 Kgs of
wheat on certain date. A must bring
the wheat to B’s warehouse on the
appointed  day, under  such
circumstances that B may have
reasonable opportunity of satisfying
himself that the thing offered is
wheat of the quality contracted for,
and that there are 1000 Kgs.
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(iv) It be
obligation.

must for whole
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Example 6: A singer enters into a
contract with Y, the manager of a
theatre to sing at his theatres two
nights in every week during the next
two months, and Y engaged to pay
her ¥ 10,000 for each night’s
performance. On the sixth night, X
wilfully absents herself from the
theatre. Y is at liberty to put an end
to the contract.
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Example 7: A promises to deliver
100 bales of cotton on a certain day.
On the agreed day and place ‘A’
offers to deliver 80 bales only. This
is not a valid tender.
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43 BY WHOM A CONTRACT
MAY BE PERFORMED
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(SECTION 40, 41 AND 42)

3R 42)

The promise under a contract may be
performed, as the circumstances may
permit, by the promisor himself, or
by his agent or his legal
representative.
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1. Promisor himself: If there is
something in the contract to show
that it was the intention of the parties
that the promise should be
performed by the promisor himself,
such promise must be performed by
the promisor. This means contracts
which involve the exercise of
personal skill or diligence, or which
are founded on personal confidence
between the parties must be
performed by the promisor himself.
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Example 8: A promises to paint a
picture for B and this must be
performed by the promisor himself.
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2. Agent: Where personal
consideration is not the foundation
of a contract, the promisor or his
representative  may employ a
competent person to perform it.
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3. Legal  Representatives: A
contract which involves the use of
personal skill or is founded on
personal consideration comes to an
end on the death of the promisor. As
regards any other contract the legal
representatives of the deceased
promisor are bound to perform it
unless a contrary intention appears
from the contract (Section 37, para
2). But their liability under a
contract is limited to the value of the
property they inherit from the
deceased.
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Example 9: A promises to B to pay
X 10,000 on delivery of certain
goods. A may perform this promise
either himself or causing someone
else to pay the money to B. If A dies
before the time appointed for
payment, his representative must pay
the money or employ some other
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person to pay the money. If B dies
before the time appointed for the
delivery of goods, B’s representative
shall be bound to deliver the goods
to A and A is bound to pay 210,000
to B’s representative.
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Example 10: A promises to paint a
picture for B for a certain price. A is
bound to perform the promise
himself. He cannot ask some other
painter to paint the picture on his
behalf. If A dies before painting the
picture, the contract cannot be
enforced either by A’s representative
or by B
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4. Third persons: Effect
accepting performance from third
person- Section 41: When a
promisee accepts performance of the
promise from a third person, he
cannot afterwards enforce it against
the promisor. That is, performance
by a stranger, if accepted by the
promisee, his results in discharging
the promisor, although the latter has
neither authorised nor ratified the act
of the third party.
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Example 11: A received certain
goods from B promising to pay X
10,000/-. Later on, A expressed his
liability to make payment. C who is
known to A pays X 60,000/- to B on
behalf of A. However, A was not
aware of the payment. Now B is
intending to sue A for the amount of
3 100,000/-. Therefore, in the
present instance, B can sue only for
the balance amount i.e., ¥ 40,000/-
and not for the whole amount.
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5. Joint promisors Section 42):
When two or more persons have
made a joint promise, then unless a
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contrary intention appears by the
contract, all such persons must
jointly fulfil the promise. If any of
them die, his legal representatives
must, jointly with the surviving
promisors, fulfil the promise. If all
of them die, the legal representatives
of all of them must fulfil the promise
jointly.
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Example 12: ‘A’, ‘B’ and ‘C’
jointly promised to pay X 60,000 to
‘D’. Here ‘A, ‘B’ and ‘C’ must
jointly perform the promise. If ‘A’
dies before performance, then his
legal representatives must jointly
with ‘B’ and ‘C’ perform the
promise, and so on. And if all the
three (i.e., ‘A,” ‘B’ and ‘C’) die
before performance, then the legal
representatives of all must jointly
perform the promise.
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4.4 DISTINCTION BETWEEN
SUCCESSION AND
ASSIGNMENT

Distinction between two legal
concepts, viz., succession and
assignment may be noted carefully.
When the benefits of a contract are
succeeded to by process of law, the
both burden and benefits attaching to
the contract, may sometimes devolve
on the legal heir. Suppose, a son
succeeds to the estate of his father
after his death, he will be liable to
pay the debts and liabilities of his
father owed during his life-time. But
if the debts owed by his father
exceed the value of the estate
inherited by the son then he would
not be called upon to pay the excess.
In other words, the liability of the
son will be limited to the extent of
the property inherited by him.
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In the matter of assignment, however
the benefit of a contract can only be
assigned but not the liabilities
thereunder. This is because when
liability is assigned, a third party
gets involved therein. Thus, a debtor
cannot relieve himself of his liability
to creditor by assigning to someone
else his obligation to repay the debt.
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On the other hand, if a creditor
assigns the benefit of a promise, he
thereby entitles the assignee to
realise the debt from the debtor but
where the benefit is coupled with a
liability or when a personal
consideration has entered into the
making of the contract then the
benefit cannot be assigned.
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4.5 LIABILITY OF JOINT
PROMISOR & PROMISEE
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Devolution liabilities

(Section 42)
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If two or more persons have made a
joint promise, ordinarily all of them
during their life-time must jointly
fulfil the promise. After death of any
one of them, his legal representative
jointly with the survivor or survivors
should do so. After the death of the
last survivor the legal representatives
of all the original co-promisors must
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Example 13: Y and Z who had | 3Ig0T 13: Y 3R Z ﬁrl%ﬁe[w

jointly borrowed money must,
during their life-time jointly repay
the debt. Upon the death of X his
representative, say, S along with Y
and Z should jointly repay the debt
and so on. If in an accident all the
borrowers X, Y and Z dies then legal
representatives must  fulfil the
promise and repay the borrowed
amount. This rule is applicable only
if the contract reveals no contrary
intention.
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We have seen that Section 42 deals
with  voluntary  discharge  of
obligations by joint promisors. But if
they do not discharge their
obligation on their own volition,
what will happen? This is what
Section 43 resolves.

T W ¢ P URT 42 Igad
aaerarell gRT <@l & Wiwss
fAde ¥ Jefta 81 afes afe 9
IO T/ W AU qfUa @I
fyde T8l Hvd §, < a1 grme 3t

STd BT JHIET YRT 43 Bl &

Any one of joint promisors may be
compelled to perform- Section 43
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When two or more persons make a
joint promise, the promisee may, in
the absence of express agreement to
the contrary, compel any one or
more of such joint promisors to
perform the whole of the promise.
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Each  promisor may compel
contribution - Each of two or more
joint promisors may compel every
other joint promisor to contribute
equally with himself to the
performance of the promise, unless a
contrary intention appears from the
contract.
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In other words, if one of the joint
promisors is made to perform the
whole contract, he can call for a
contribution from others.
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Sharing of loss by default in
contribution — If any one of two or
more joint promisors makes default
in such contribution, the remaining
joint promisors must bear the loss
arising from such default in equal
shares.
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Explanation to Section 43

Nothing in this section shall prevent
a surety from recovering from his
principal, payments made by the
surety on behalf of the principal, or
entitle the principal to recover
anything from the surety on account
of payment made by the principal.
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Example 14: A, B and C jointly
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promise to pay D X 3,00,000. D may
compel either A or B or C to pay
him X 3,00,000.
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Example 15: A, B and C are under a
joint promise to pay D X 3,00,000. C
is unable to pay anything A is
compelled to pay the whole. A is
entitled to receive T 1,50,000 from
B.
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Example 16: X, Y and Z jointly
promise to pay X 6,000 to A. may
compel either X or Y or Z to pay the
amount. If Z is compelled to pay the
whole amount; X is insolvent but his
assets are sufficient to pay one-half
of his debts. Z is entitled to receive
1,000 from X’s estate and X 2,500
fromY.
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We thus observe that the effect of
Section 43 is to make the liability in
the event of a joint contract, both
joint & several, in so far as the
promisee may, in the absence of a
contract to the contrary, compel
anyone or more of the joint
promisors to perform the whole of
the promise.
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Effect of release of one joint
promisor- Section 44
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The effect of release of one of the
joint promisors is dealt with in
Section 44 which is stated below.
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Where two or more persons have
made a joint promise, a release of
one of such joint promisors by the
promisee does not discharge the
other joint promisor or joint
promisors, neither does it free the
joint promisors so released from
responsibility to the other joint
promisor or promisors.
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Example 17: ‘A, ‘B’ and ‘C’
jointly promised to pay X 9,00,000 to
‘D’. ‘D’ released ‘A’ from liability.
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Tgad &Y F ‘D’ Bl 9,00,000 A
194 fear ‘D' A A’ B RG I




BL 2.4 Performance of Contract

In this case, the release of ‘A’ does
not discharge ‘B’ and ‘C’ from their
liability. They remain liable to pay
the entire amount of T 9,00,000 to
‘D’. And though ‘A’ is not liable to
pay to ‘D’, but he remains liable to
pay to ‘B’ and ‘C’ i.e. he is liable to
make the contribution to the other
joint promisors.
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Rights of Joint Promisees

The law relating to Devolution of
joint rights is contained in Section
45 which is reproduced below.
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“When a person has made a promise
to two or more persons jointly, then
unless a contrary intention appears
from the contract, the right to claim
performance rests, as between him
and them, with them during their
joint lives, and after the death of any
of them, with the representative of
such deceased person jointly with
the survivor or survivors, and after
the death of the last survivor, with
the representatives of all jointly.
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Example 18: A, in consideration of
% 5,00,000 rupees lent to him by B
and C, promises B and C jointly to
repay them that sum with interest on
a specified day but dies. In such a
case right to demand payment shall
rest with B’s legal representatives,
jointly with C during C’s life-time,
and after the death of C, with the
legal representatives of B and C
jointly.

3TN 18: A, B 3R C gRT 39
IYR fau U 2500000 T &
gfawd #, B 3R C ®I Igad =4 J
78 999 a1 ¢ b a8 T Ay
ﬁqws%agﬂﬁ[mﬂ%ﬁ
qIug 6, LNg\sHom g gl STl

g1 U fRufa ﬁﬂfﬁﬂaﬁ"rmw
&1 HYBR, C & SidADdd &
R B & fafte ufafaftr qur ¢
& Ygad ¥4 I U ghT, 3R C
DI g & §Ic, B 94T C & Al
%Ernﬁfﬂﬁfﬁ Igad U I U

|

4.6 TIME AND PLACE FOR
PERFORMANCE OF THE
PROMISE
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R

The law on the
contained in Sections
explained below:

subject is
46 to 50
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(i) Time for performance of




BL 2.4 Performance of Contract

promise, where no application is to
be made and no time is specified -
Section 46

Where, by the contract, a promisor is
to perform his promise without
application by the promisee, and no
time for performance is specified,
the engagement must be performed
within a reasonable time.
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Explanation to Section 46 - The
expression reasonable time is to be
interpreted having regard to the facts
and circumstances of a particular
case.

URT 46 ®I TPIHIOT —
gfdaged Y YAl Bl
IRe fpdl favy AFd & Tl
3R uRfRufaal & @M o @d gu
P S|

(i1)) Time and place for
performance of promise, where time
is specified and no application to be
made - Section 47

(ii) am%tnatr%ﬁwweﬁ?
”ME, w8l gy fAfdy 8 SR
37de- fobar SIMT 3Mawas 7 8 -
YTRT 47

When a promise is to be performed
on a certain day, and the promisor
has undertaken to perform it without
application by the promisee, the
promisor may perform it at any time
during the usual hours of business on
such day and at the place at which
the promise ought to be performed.

e fopdt g &1 ured fodr [Afga
feT feaor S 8, 3R g=-eran A
JITIE & 3Mded & for &
IIHT I ®H- BT Gl ford
8, dl gEAeIdT 39 fo7 & I
iR IHT & RE bt oft
AT TUT I - R 3BT Ura-

PR GhdT g Sgl 39 99 BT uTa
g ST 9T U]

Example 19: If the delivery of
goods is offered say after 8.30 pm,
the promisee may refuse to accept
delivery, for the usual business hours
are over. Moreover, the delivery
must be made at the usual place of
business.

ICREIUT 19: G aXI3 @l
fSeita]], A1 Tiog, X0d 8:30 a1l &
a1 & ot @, @ gee) fehad
PR A T PR P bl g,
s AT ARG THT JHI
g g BT gl 9P SHfaRaq,
fSaad! AUR & AN -E )
D1 ST AT

(i) Application for performance
on certain day to be at proper time
and place - Section 48

Giiy Tt fAfga faq w e
& fore simae Ifua grg ok wWH
TR g1 A1eT - URT 48

When a promise is to be performed
on a certain day, and the promisor
has not undertaken to perform it
without application by the promisee,
it is the duty of the promisee to
apply for performance at a proper
place and within the usual hours of
business.

e fopdt g o1 uTed fopdt g
faT fpar 91 ), 3R ge=eran 3
JATITG! & SRIY b faHT 3BT
qTe R &1 &l A forn g1, a9
JITUTE! BT I8 S § & dg
Ifd WA YT IH ARG
gﬁ%lﬂﬂ“{w%m&ﬂ%
|




BL 2.4 Performance of Contract

Explanation to Section 48 states that
the question “what is a proper time
and place” is, in each particular case,
a question of fact.

YR 48 ] AT § Hgl T ¢ [P
+3fad THg SR WM R 7" T8
Uy Td® AR A H 9 BT Uy

Bl 5|

(iv) Place for the performance of
promise, where no application to be
made and no place fixed for
performance - Section 49

(v) T P U BT R, gl
3de fHar SIMT 3faRg®d 9 8
3R U & forw g =i Ruffa
T fopaT AT BT - YR 49

When a promise is to be performed
without application by the promisee,
and no place is fixed for the
performance of it, it is the duty of
the promisor to apply to the
promisee to appoint a reasonable
place for the performance of the
promise, and to perform it at such a
place.

o9 bl g &1 Urad da-iel
&R 3de fbu famr fovar s 8,
3R IS U & for dig ”M
fRuffa 7 i a1 §), 99 e
&1 g Haod g P 98 Taurg!
¥ g9 & UTeH g U Ifed RIM
fyitd H & e #g, ik 39
R R 9T &I UTa B |

Example 20: A undertakes to
deliver a thousand maunds of jute to
B on a fixed day. A must apply to B
to appoint a reasonable place for the
purpose of receiving it, and must
deliver it to him at such place.

ISTEIT 20: A, B &I T [Afyd fea
WS¢ & TP B9IR HA UgdiA &l

e a1 81 A &1 B § Ig fAded
T TR b 98 I U B &b
I I T Id wWHE Fuia
N, MR A B IY /WM R

LEEIIEIREY

(v) Performance in manner or at
time prescribed or sanctioned by
promisee - Section 50

(v) JI9URI gRI FuUiRd A
Wigpd JAfd styar g7y R g
- YR 50

The performance of any promise
may be made in any such manner, or
at any time which the promisee
prescribes or sanctions.

fdt Wt a9 &1 ured S UBR °
g1 39 A 5 o b 8, R
%%mr@ fuiika o1 Wiepd o=l

4.7 PERFORMANCE
RECIPROCAL PROMISE

OF

|
4.7 YRR qIcl &7 uTe=

The law on the subject is contained
in Sections 51 to 58. The provisions
thereof are summarised below.

g fouy ¥ gefdq fafy emr 51 @
58 H Afed 81 370 UTaUTl T IR
= fear man 21

(1) Promisor not bound to perform,
unless reciprocal promisee ready and
willing to perform- Section 51

() TIFCIAl A9 db Ut IR &
fore s1em 7Y 8, S99 d UR@WRS®
JIIITE! UTaT HRA & ol duR
R TP 7 Bl — YRT 51

When a contract consists of
reciprocal ~ promises to be
simultaneously  performed, no
promisor needs to perform his

promise unless the promisee is ready
and willing to perform his reciprocal
promise.

99 fHdl Srgey o URTRS qo

fore s =78t g, 5
de b gge! 93U+ URWRS
99 B T IR & [T TR SR

TP T8l

Example 21: A and B contract that

3IeMEXT 21: A 3R B & & I8
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A shall deliver the goods to B to be
paid for by B on delivery. A need
not deliver the goods, unless B is
ready and willing to pay for the
goods on delivery.

36 BT § fh A, B &I AT M
3R B AT &t fediiadl & 9T
JYBT YA BT A & forg ard
P fEeliadt BT g T8l g,
Wd d& f& B fodiadt & 999 A1d
H YA HH & o IR 3R
gD T8l

(i1)) Order of performance of

reciprocal promises- Section 52

(i) URWRS drel &b UTe &I hH
YR 52

When the order of performance of
the reciprocal promises is expressly
fixed by the contract, they shall be
performed in that order, and where
the order is not expressly fixed by
the contract, they shall be performed
in that order which the nature of the
transaction requires.

Wd URWRSG go-1 & uTa &1 HH
e gRT Wy =u ¥ Ayiia fear
T I, dl 39T UTaq 397 A |
SR WY w0 ¥ My 7 fasar man
g, I81 311 UTa- 39 HH H fhar

Example 22: A and B contract that
A shall build a house for B at a fixed
price. As A’s promise to build the
house must be performed before B’s
promise to pay for it.

IeTEIT 22: A IR B & oF T8
ISy BI § fb A, B & T T
T3 g0 W A6 S| Ifd
ADHHE T BT A BT 9, IUqD
Jed YA o1 F B & g9 I

Ugd IR a1 ST 3Ta%g s B
(iii) Liability of party preventing | (iii) 39 U& P <gdl Sl I Tl
event on which the contract is to | Y g9 I APbdl & oy W Ifdar

take effect - Section 53

&1 JHTIAT B R HRaT § - URT
53

When a contract contains reciprocal
promises, and one party to the
contract prevents the other from
performing his promise, the contract
becomes voidable at the option of
the party so prevented; and he is
entitled to compensation from the
other party for any loss he may
sustain in consequence of the non-
performance of the contract.

oq el ey # URWRS g
BId 8, 3R SIIeY BT TP T8 g
U4 &l ITb g9 & U I A
a8, Y T ey Adb Y UE &
fached TR faciioia 81 Sl 8; 3R

folT g ug ¥ ufder U A
&1 SMUBRI BT B |

Example 23: A and B contract that
B shall execute some work for A for
a thousand rupees. B is ready and
willing to execute the work
accordingly, but A prevents him
from doing so. The contract is
voidable at the option of B; and if he
elects to rescind it, he is entitled to
recover from A compensation for
any loss which he has incurred by its
non-performance.

ISTERUT 23: A 3R B & &9 T8
ey BI1 & b B, A & oL T

N

§OR I0U H B B BT B 39
P B P & AT TR SR
$gP ¢, g A I W HA
A& <l 8| T8 3FSY B & fadhed
R faea-g (voidable) %; 3R gfe
d8 34 M B BT A1 Bl
g @ 98 I9b gl e &
HRUIgs [l W g & im A §
gfdes U B BT BRI B
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Example 24: In a contract for the
sale of standing timber, the seller is
to cut and cord it, whereupon buyer
is to take it away and pay for it. The
seller cords only a part of the timber
and neglects to cord the rest. In that
event the buyer may avoid the
contract and claim compensation
from the seller for any loss which he
may have sustained for the non-
performance of the contract.

ﬁ%ﬁ%ﬁ%ﬁﬁ%ﬁ
&fagfe &1 aTa1 R IS 7 |

(iv) Effect of default as to that
promise which should be first
performed, in contract consisting of
reciprocal promises (Section 54)

(v) URWRS ga- ¥ gad 3y
U39 g9 & gl d gdb &l
TyTd, foraeT ugd urerd fobar ST
1T (URT 54)

Section 54 applies when the
promises are reciprocal and
dependent. If the promisor who has
to perform his promise before the
performance of the other’s promise
fails to perform it, he cannot claim
performance of the other promise,
and is also liable for compensation
for his non- performance.

YRT 54 9 AF] Bl & o/ da
IR R oMyd g1 afe ag
AN, fo 8 Gk & g9 & UreH
T U SMUAT go QR AT T, 39
R T F 3B gl 8, A a8
IR 99 & YT hI gral gl dR
Tohdl, 3R U 3UTeH & forg
a&@”@ ¢l & fou +ft SRer
|

Example 25: A hires B’s ship to
take in and convey, from Kolkata to
the Mauritius, a cargo to be provided
by A, B receiving a certain freight
for its conveyance. A does not
provide any cargo for the ship. A
cannot claim the performance of B’s
promise, and must make
compensation to B for the loss which
B sustains by the non-performance
of the contract.

JSIEUT 25: A, B & Slgd Dl
PHIABIA AR dF A GRI
SUAS] HRIAT O ardl {1 o o
3R UgaM & o fvA WA g,
oI dgd & B &I A1 gdls &
fore U 3 WISt UTed 81T UT1 A
WETS & fou ®Is A1d Iuasy ol
P &1 A, B P TIT & UG &l
AT T8l HR THhdl 3R IEY F
U ¥ B HI S g Bt g,
an?%EAHﬁBHﬁ&FﬁEﬁW
|

Example 26: A hires B to make a
shoe rack. A will supply the
plywood, fevicol and other items
required for making the shoe rack. B
arrived on the appointed day and
time but A could not arrange for the
required materials. A cannot claim
the performance of B’s promise, and
must make compensation to B for
the loss which B sustains by the non-
performance of the contract.

FEIEIUT 26: A, B DI ST G Dt
Y& g & o Fgad dRat gl A,
Sl YF S99 & U aad
WEds, Bdldbid adT 3 X
Suasy | B, Fufia fam sik
JHY TR 3T 741, Alh A SHaUH
AUl 1 AT -5l HR bl A,
B &% ddd & UIa- &I &rdl el B
JhdT 3R Y & T 7 84 9
B I STl 811 §% &, 39 T A &l
B I Ul &A1 BRI
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(v) Effects of Failure to Perform
at a Time Fixed in a Contract in

which Time is Essential (Section
55)

(v) 39 dfder |, foras awg &1
T awg® §, Fuffya awa
W Uad &4 § fowaar &
UHT (YTRT 55)

The law on the subject is contained
in Section 55 which is reproduced
below:

9 faw R ST 4RT 55 § Mfgd
g, ford T O: R fpar man

“When a party to a contract promises
to do certain thing at or before the
specified time, and fails to do any
such thing at or before the specified
time, the contract, or so much of it as
has not been performed, becomes
voidable at the option of the
promisee, if the intention of the
parties was that time should be of
the essence of the contract”.

9 B ey & PIs UHDHR
fdt Mg I9g IR a1 399 Ugd
PIS BT B BT 997 &l 8, 3R
g8 39 [fyd ¥9g W a1 399
Ugd U1 BT B3 H 3w Igdl
g, dd 3d¢, T IGHT a8 HFT Sff
fronfea &t gonm g, o el &
fdwey R YIS g 9 g,
e gedRi &1 =Y I8 U7 &b
O & BT o dd BIl”

Effect of such failure when time is
not essential

W9 99 Sfard | 81 a9 out
fawaar &1 9uE

If it was not the intention of the
parties that time should be of
essence of the contract, the contract
does not become voidable by the
failure to do such thing at or before
the specified time; but the promisee
is entitled to compensation from the
promisor for any loss occasioned to
him by such failure.

gfe UHRI ®1 I8 R gl ol
b T 3 dY BT ol dIcd B, ol
Ay T9g = o1 I9Y Ugd 39
B B T B $ BRU AISY
fodicia =gl gIan; fog W
3B giF I S g1 Ja-UTs! Bl
g 9, 39 U 98 Joerar 9
gfde U &1 ISR i 7

Effect of acceptance of
performance at time other than
agreed upon -

Ruia gag & sifafved fadt s=a
I R A WeR HA @l
T -

If, in case of a contract voidable on
account of the promisor’s failure to
perform his promise at the time
agreed, the promisee accepts
performance of such promise at any
time other than agreed, the promisee
cannot claim compensation for any
loss occasioned by the non-
performance of the promise at the
time agreed, unless, at the time of
acceptance, he gives notice to the
promisor of his intention to do so.

gfe, ga-aral gRT 9gdd IHT |
304 TI9 BT UlAT 9 B &
DR LAHIUNY 3dy B fRUfd
¥ gae! U d99 & Uiad @l
Tgad 999 & Sifafvad fasddt e=a
g R WHR HI odl ©, ol
qI-UTe! JeHd 999 TR 994 &
e 9 8H U g8 fedt W g &
forg erfagfcd o1 grar T8t R A,
9 do b Wield & 999 d98
JIGIdl B UHT TRA b 3O

R P YIS 2
(vi) Agreement to do Impossible | (vi) 3[IUd HT B BT {-|J-|g,?|c||
Act (Section 56) (YT 56)

The impossibility of performance
may be of the two types, namely (a)
initial  impossibility, and (b)
subsequent impossibility.

fsaTed @1 3EHadT &l UBR i 8l
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(a) Initial impossibility
(Impossibility existing at the time of
contract): When the parties agree
upon doing of something which is
obviously impossible in itself the
agreement  would be  void.
Impossible  in  itself  means
impossible in the nature of things.
The fact of impossibility may be and
may not be known to the parties.

qw%ﬁ@rwfﬁmﬁm
IgAd Bl § S 38U 3 H Wy
®U I T gl, d 98 JHSNdT
T BRI 30 319 F 3RTT &l
3 g axgall # Upfd & SR
3T | 3RIRIAT BT I TDHRI
oI F1d o B T 2 3R F1d T
1} B G|

Example 27: ‘A’ a Hindu, who was
already married, contracted to marry
‘B’, a Hindu girl. According to law,
‘A’ being married, could not marry
‘B’. In this case, ‘A’ must make
compensation to ‘B’ for the loss
caused to her by the non-
performance of the contract.

AR 27: ‘A U fgeg oI,
Ugd 9§ gl faaifga o1, 394 B’
IHS T fewg aed! 4 fdarg @A
B Y fhdll S & R,
‘A Tgd ¥ faarfed 9 & &R ‘B!
¥ faarg 81 HR bl U1l W
e 8, 3y & Tre= A8 I ‘B’
g1 88 8, 99& U A" B

3

It
an

(1) If known to the parties:
would be observed that
agreement constituted, quite
unknown to the parties, may be
impossible of being performed and
hence void.

Example 28: B promises to pay a
sum of X 5,00,000 if he is able to
swim across the Indian Ocean from
Mumbai to Aden within a week. In
this case, there is no real agreement,
since both the parties are quite
certain in their mind that the act is
impossible of achievement.
Therefore, the agreement, being
impossible in itself, is void.

JSTERUT 28: §f 3 5,00,000 D1 M
3 @ 9eF a1 §, AT 98 TH
T & YR ga8 ¥ e d@
HRAT HEMFR &1 dRBR UR B
AdT 81 39 A | PIs IRdd®
TrEdT el 8, RiifP S uar 3o
T ¥ & e FifEa € i ug ard
W S 9T SRiYa §1 SR,
g JHSAT (U4 3T H 3R-GHT g
& RO A 8

(2) If unknown to the parties:
Where both the promisor and the
promisee are ignorant of the
impossibility of performance, the
contract is void.

(2) T U&HRI B T BY: el
G oA o] T s 5 o ) T A |
ure B SRivadl ¥ SERE g
ERICRCERIGSRIE]

Example 29: A contracted B to sell
his brown horse for % 2,50,000 both
unaware that the horse was dead a
day before the agreement.

JGIERU1 29: U &t ob ITY 3T Y
gs & ¥ 2,50,000 H S @I
e foran, 9iafe gl 39 91d 9
39 ¥ f IHeid ¥ T fam
U5 g OISl 1R g

(3) If known to the promisor only:
Where at the time of entering into a

3) dfe dfder sxd T9g fAareH
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contract, the promisor alone knows
about  the  impossibility  of
performance, or even if he does not
know though he should have known
it with reasonable diligence, the

promisee is entitled to claim

compensation for any loss he G & HRU E_ic feddt off
suffered on account of non-| g & U UfdHR U HA &1
performance. YRR BT

(b) Subsequent or supervening | (@) URGd! AT HLRITTT SRFHTT

impossibility (Becomes impossible
after entering into contract): When
performance of promise becomes
impossible or illegal by occurrence
of an unexpected event or a change
of circumstances beyond the control
of parties, the contract becomes void
e.g. change in law etc. In other
words sometimes, the performance
of a contract is quite possible when
it is made. But subsequently, some
event happens which renders the
performance impossible or unlawful.
Such impossibility is called the
subsequent or supervening. It is also
called the post-contractual
impossibility. The effect of such
impossibility is that it makes the
contract void and the parties are
discharged from further performance
of the contract.

@faer o gaw HA & qIe 3™Ya
Bl SHN): Od fohdt SUiRid ge-
U GehRI & B ¥ AR

§C S & 999 guid: §HT gIdl
g, Afed o1 & ®iz T e ue
STl 8 S 3P UTei bl 3RHT T
Y 941 St g1 Ut 3Rivaar B
TRad! g1 ARG SHIAT Pl
ST 81 39 WfdgR erfyadr ot
Hel ITal g | W 3GHadT T UHTg
Ig gid1 ? b dfder 3 &) ot @
3R U&HR Tfder & M & uraH
3 Hod 81 o1 & |

Example 30: ‘A’ and ‘B’ contracted
to marry each other. Before the time
fixed for the marriage, ‘A’ became
mad. In this case, the contract
becomes void due to subsequent
impossibility, and thus discharged.

JSTERT 30: ‘A’ 3R ‘B’ - Uh-ga¥
¥ fdarg exA &1 ey fdan|
faare & forw fuffvd g ¥ uga
‘A" OIS 81 T 39 UG H 91
DI YA & DHRU Y YA
B STdT & 3R 39 USR JHT T]
ST gl

(vii) Reciprocal promise to do
certain things that are legal, and also
some other things that are illegal-
Section 57

(vii) TS B S 9Y § IUT TS
31 B S 31dY §, IQ BRA &

UREURS ga — YRT 57

Where persons reciprocally promise,
first to do certain things which are
legal and second, under specified
circumstances, to do certain other
things which are illegal, the first set
of promises is a valid contract, but
the second is a void agreement.

8] ok IR U 999 &d § &
Ugd 9 U B &1 S 99 g,
IR Ay ohfeufadt & oo o=
U S B O 3AY T, g8t aoHl
&1 Ugell JYg dY Ifder | B,
U] GERT S I Bl 3 |

Example 31: A and B agree that A
will sell a house to B for % 50,00,000
and also that if B uses it as a
gambling house, he will pay a

JSTER0T 31: A IR B ST Id W

TgHd B0 8 5 A B B R
50,00,000 H TH HBM ST 3R
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further sum of % 75,00,000. The first
set of reciprocal promises, i.e. to sell
the house and to pay X 50,00,000 for
it, constitutes a valid contract. But
the object of the second, being
unlawful, is void.

& WP U H BN, d 98 3
75,00,000 @1 sffafkad A |
URWN$ do- &1 Ugdl g,
YT AHH ST 3R ITF o 2
50,00,000 T YA AT, Th Y
TS T & | TR GOR BT 3=
33y B & HRUT I ¢

(viii) “Alternative  promise’
branch being illegal- Section 58

or

(viii) ‘bl aaT T ITb! Tl
URIT BT Y BIFT - YRT 58

The law on this point is contained in
Section 58 which says that “In the
case of the alternative promise, one
branch of which is legal and the
other illegal, the legal branch alone
can be enforced”.

Y favg W fAfY ¢R1 58 © fAfgd
2, ol ped! ? f “dfies ae &
e # Sl Te Irar 9y 3R
O Ay |, Fad dY rE g
Uda-g grftl”

Example 32: A and B agree that A
shall pay B X 1,00,000, for which B
shall afterwards deliver to A either
rice or smuggled opium.

JSTEIT 32: A 3R B 3T d1d W
TeHd 8ld & f& A, B &I ¥1,00,000
M Sah sca AB T HA D TT
a TEd S AT TBI Bl TS

This is a valid contract to deliver
rice, and a void agreement as to the
opium.

g I1ad o fSelia & forg Ueh 9y
3SY B, 3R 3B & Jay H T

4.8 APPROPRIATION
PAYMENTS

OF

Sometimes, a debtor owes several
debts to the same creditor and makes
payment, which is not sufficient to
discharge all the debts. In such
cases, the payment is appropriated
(i.e. adjusted against the debts) as
per Section 59 to 61 of the Indian
Contract Act.

DI URT 59 F 61 & IR foar
ST & |

(1) Application of payment where
debt to be discharged is indicated
(Section 59): Where a debtor, owing
several distinct debts to one person,
makes a payment to him either with
express intimation or  under
circumstances implying that the
payment is to be applied to the
discharge of some particular debt,
the payment, if accepted, must be
applied accordingly.

() &I geIT o ard BT Bl
Hobd faan a1 g1 a8l YT
fafanT (@RT 59): 919 ®Is TR,
Sl U% fdd &1 B guH BUI &
feTT SER &, 99 P YA 39
Y YT & 1Y a7 U} gyt
# a8 SR gg siftwm
fAeaar g1 b Yrae fedt foy
HU & fAdgT H T OFET 8, o
gfe a8 YTaH WHR H e
S, df 391 fafanT It ueR
forar e |

(1) Application of payment where

(i) S8l g S ard B &l
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debt to be discharged is not indicated
(Section 60): Where the debtor has
omitted to intimate and there are no
other circumstances indicating to
which debt the payment is to be
applied the creditor may apply it at
his discretion to any lawful debt
actually due and payable to him
from the debtor, where its recovery
is or is not barred by the law in force
for the time being as to the limitation
of suits. However, he cannot apply
the payment to the disputed debt.

(iii) Application of payment where
neither party appropriates (Section
61): Where neither party makes any
appropriation, the payment shall be
applied in discharge of the debts in
order of time, whether they are or
are not barred by the law in force for
the time being as to the limitation of
suits. If the debts are of equal
standing, the payments shall be
applied in discharge of each
proportionately.

YT

1 a1 81| Tl BT JHM TR & F,
@ YTaH Ude B & AdeT |
S U & AR foar Smem|

4.9 CONTRACTS, WHICH
NEED NOT BE PERFORMED -
WITH CONSENT OF BOTH
THE PARTIES

4.9 Qﬁ. ey, for®T urea=

Under this heading, we shall discuss
the  principles of  Novation,
Rescission and Alteration. The law
is contained in Sections 62 to 67 of
the Contract Act.

g YN & 3idid, g9 9T,
R gyt uRada & Rigial &
1 B | 59T AT Jaeht urae™
Tfder siftfaa ot aRT62 Y 67 H
fAfga gl

(1) Effect of novation, rescission,
and alteration of contract (Section
62)

() S3FdY o TdIDHRU, AR BRI
aur T UHTT (YT 62)

“If the parties to a contract agree to
substitute a new contract for it, or to
rescind or alter it, the original
contract need not be performed”.

g fhdt dfdar & yadR I9H
RM R T3 dfdar d, a1 39
R & siyar I9H uRadH
HH W YgHd 8 I g, a gd
dfaar &1 ureH foear 9 T Sawad

g1 gidrl”

Analysis of Section 62

YRT 62 BT fazdyor

(a) Effect of novation: The parties
to a contract may substitute a new
contract for the old. If they do so, it
will be a case of novation. On

(@) PR DT YHTG: Y &
UefhR TR Y & R TR 1
Y WT HR Thd g1 IS 9
VT HRd 8, dl Ig TdIBUT BT
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novation, the old contract is
discharged and consequently it need
not be performed. Thus, it is a case
where there being a contract in
existence some new contract is
substituted for it either between the
same parties or between different
parties the consideration mutually
being the discharge of old contract.
Novation can take place only by
mutual agreement between the
parties.

AT NI 9dHHR0 81 W
RAT 3 THE g Sl 8 3R

SHD] Ulefd DRl
3aRTPb ol Igdll 3fd: g d8
fRufq & el forelt faem= ey &
YE R I dl 35! UGHRI & o
3ar fafid ugdR! & & T4
ey UG fHar a8, aur
BT URWRS  Ufdmd  RE
ey HT AT BT BT g
AP0 HIAd  UYBRI b
TRWR® JHSND I 8l 81 Ihdl o

Example 33: A owes B X 100,000.
A, B and C agree that C will pay B
and he will accept X 100,000 from C
in lieu of the sum due from A. A’s
liability thereby shall come to an
end, and the old contract between A
and B will be substituted by the new
contract between B and C.

IEIEIUT 33: A TR B T ¥ 100,000
SHTT 81 A, B 3R C 39 §1d W
Teqd 81 § f& C, B P YIaH
BT 3R B, A ¥ 7 IR & ”IH
W C T ? 100,000 WHR HATI
3IY A BT SI@ AT ) ST
AR A T B & S &1 M
3SY, B 3R C & s T &Y
SRI Ufa=TUd 81 S|

(b) Effect of rescission: A contract
is also discharged by rescission.
When the parties to a contract agree
to rescind it, the contract need not be
performed. In the case of rescission,
only the old contract is cancelled and
no new contract comes to exist in its
place. It is needless to point out that
novation also involves rescission.
Both in novation and rescission, the
contract is discharged by mutual
agreement.

(b) faqa &1 gura: fordlt sray
&1 3id fadu grr of 8 e ]
o9 fodfl ordYy & UaBR I
AR B R YgHd 81 9 d §, a9
39 G@HW it hIAT HTdRIh
T8l Y51l faauq & fufa # daa
RAET ey T fopar ST §
3R ITF WM R Bl 741 &Y
I # Tl 3MaTl I8 da &l
ARl gl g f Tauladd &
W fodu offea g ©1
JauRad a7 faeigs S & &
Sy RTINS TgHld gRT T
RIS

(c) Effect of alteration of contract:
As in the case of novation and
rescission, so also in a case where
the parties to a contract agree to alter
it, the original contract is rescinded,
with the result that it need not be
performed. In other words, a
contract 1is also discharged by
alteration. The terms of contract may
also be so altered by mutual
agreement that the alteration may
have the effect of substituting a new
contract for the old one. In other
words, the distinction between

(c) dfder & uladd &1 gHE: S
9T 3R T & 7 | gia
2, S UPR W9 IfdgT F YHBR
I8 UREdd 9 W ggad @l
Wd 8 O ga Ifder gAT "
STt 8, fo e gRum =y I9bT
giddd hIAT HdRgdDh Teﬁ Yedll
W Tl H, gl gr +f dfaer
T gl St g dfder ot =ral |
URWRS ggHfd T U1 ufad
fpar 91 Ibar g T IUBT UM
R Gfaer & ' R T3 Ifder
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novation and alteration is very RTUd B @m'[ ﬁl @% TZIEQP[ f[,
slender. TATH 3R URGd & ad BT R
9gd g&a gl o

Novation and alteration: The law
pertaining to novation and alteration
is contained in Sections 62 to 67 of
the Indian Contract Act. In both
these cases the original contract need
not be performed. Still there is a
difference between these two.

P DI URT 62
¥ 67 T fAfgd g1 39 <1 & Rufat
T gd ey B Ul HRAl
31D ol gidr| b Y, 39 al
& o TP SR 3|

1. Novation means substitution of
an existing contract with a new one.
Novation may be made by changing
the terms of the contract or there
may be a change in the contracting
parties. But in case of alteration the
terms of the contract may be altered
by mutual agreement by the
contracting parties but the parties to
the contract will remain the same.

. 79[ &1 3 g ot fa=mm™
Y & RIM W TH 7 Y
RTT AT TAH SIS ! 0l
# uRads s fHar o1 godr §
g ey H aral el o gikad
81 ebell &1 et uae & AT

2. In case of novation there is
altogether a substitution of new
contract in place of the old contract.
But in case of alteration it is not
essential to substitute a new contract
in place of the old contract. If
alteration, there may be a change in
some of the terms and conditions of
the original agreement.

IHhdl 3|

(i) Promise may waive or remit
performance of promise (Section
63): “Every promisee may dispense
with or remit, wholly or in part, the
performance of the promise made to
him, or may extend the time for such
performance or may accept instead
of it any satisfaction which he thinks
fit”. In other words, a contract may
be discharged by remission.

(i) JIIUE! g9 & Ul Bl
HI% 7T HH P Ibhdl & (YRT 63):
"Td® FaTTe! U4 Ufd fehu U
g9 & U @ gufd: a1 Silkie
¥U T BIS Thdl & TT HH PR
qHdl §, 3yal T e & forg
THY §¢1 I&dl §, I I9P I
R U D5 IV WHR H Johd]
g fort a8 Ifua Iu 1 R WAl
T 3y BT JATE g1 URER
a1 Y 81 g1 g

Example 34: A owes B % 50,000. A
pays to B, and B accepts, in
satisfaction of the whole debt, T
2,00,000 paid at the time and place
at which the ¥ 5,00,000 were
payable. The whole debt is
discharged.

IGTEXUT 34: A, B BT 2 50,000 I
TR 21 A, B BT % 2,00,000 ST &
3R B I grguf HUT o T &
w0 # ©HR PR @ &, & 39
T 3R ”IH R fear mar St 2
5,00,000 ST | GRT U JAT &
ST B

(iii) Restoration of benefit under

(i) Wﬂ‘q ITEY &
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a Voidable Contract (Section 64)

The law on the subject is “When a
person at whose option a contract is
voidable rescinds it, the other party
thereto need not perform any
promise therein contained in which
he is the promisor. The party
rescinding avoidable contract shall,
if he has received any benefit
thereunder from another party to
such contract, restore such benefit,
so far as may be, to the person from
whom it was received”.

IRl 8, 99 U ug I9d fAfgd
fedt ot T8 999 &1 uied &1 &
fou s1eg gt gran, fod 98
CEEEAG I Gﬁtr&rrz]:«qwﬂn
3y Y FAREd B §, afe I

3I9 Y & 3l gal g
Pis aH U fHar 8 @ a8
TYMEHT I AH B! 39 Alad ol
g ST, S99 98wt foean

Analysis of Section 64

Such a contract can be terminated at
the option of the party who is
empowered to do so. If he has
received any benefit under the
contract, he must restore such
benefit to the person from whom he
has received it.

ey & Sidid dix Y U
fPar g, @ IQ 98 Y 39 A
DI AT0Y HRAT BRI FOY 39 34
U fhar g

Example 35: An insurance company
may rescind a policy on the ground
that material fact has not been
disclosed. When it does so, the
premium collected by it in respect of
the policy reduced by the amount of
expenses incurred by it in this
connection must be repaid to the
policy holder.

ISIEI0T 35: Pls SHT HUAT 39
YR W Uiferdt & iR &R
Taaht g fob Ayl awg &1 e
Te! fooar a1 81 O 98 TIT B
2, d9 39 Ulerdl & Tay & ITb
GRI U Nifae | 9 39 9dy °
fpu U W=l B IR g A
%rgr Uiy Re B aug H]
|

(iv) Obligations of Person who has
Received Advantage under Void
Agreement or contract that becomes
void (Section 65)

(v) I JHIAG a1 I 8 oM
qTdt SEY o fId AT UTed &R
aTel Afad & QI (YR 65)

“When an agreement is discovered
to be void or when a contract
becomes void, any person who has
received any advantage under such
agreement or contract is bound to
restore it, or to make compensation
for it to the person from whom he
received it.”

IS Plg THAIT Y TR Sl §
a1 g BIg IS I T O 8,
de 59 =afed 5 W gHeia o
AIEY & AT Pz AH U
fpar 8, 98 I a0 HRA T1 39
Hfad HI I9b U Ufdd: 34 &
forw w1 g1 g o9 S99 9%
SRS AE R RIE

Analysis of Section 65

YRT 65 DT fATATUT

From the language of the Section, it
is clear that in such a case either the
advantage received must be restored

YRT DI 4T § I8 WY ¢ 5 o
AHG H a1 O U Y arayg
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back or a compensation, sufficient to
put the position prior to contract,
should be paid.

Example 36: A pays B X 1,00,000,
in consideration of B’s promising to
marry C, A’s daughter. C is dead at
the time of the promise. The

agreement is void, but B must repay
A % 1,00,000.

JSTETUT 36: A, B &I 2 1,00,000
AU A i f5 B, ADT G
C ¥ f3a® H1 &1 999 T B
I & TG C DI GG gl o |
Te QAT I B, R BHIA D
% 1,00,000 9T & BT |

In a case, the plaintiff hired a
godown from the defendant for
twelve months and paid the whole of
the rent in advance. After about
seven months the godown was
destroyed by fire, without any fault
or negligence on the part of the
plaintiff and the plaintiff claimed a
refund of a proportionate amount of
the rent. Held, the plaintiff was
entitled to recover the unexpired
term of the contract.

The Act requires that a party must
give back whatever he has received
under the benefit of the contract to
be restored under this section must
be benefit received under the
contract (and not any other amount).
A agrees to sell land to B for X
400,000. B pays to A X 40,000 as a
deposit at the time of the contract,
the amount to be forfeited by A if B
does not complete the sale within a
specified period. B fails to complete
the sale within the specified period,
nor is he ready and willing to
complete the sale within a
reasonable time after the expiry of
that period. A is entitled to rescind
the contract and to retain the deposit.
The deposit is not a benefit received
under the contract, it is a security
that the purchaser would fulfil his
contract and is ancillary to the
contract for the sale of the land.

PN
3Hd IgdT §, 3R 7 8 39 3fafy

P GHIT & dI¢ IFad 7T &

IERRSERG LRI I ERIRE AR
U TG &1 fIBRI g1 I8 W
R Tfyer & siavid U @H T8t
g, dfcth U8 3 910 B JR&M & P
shdl 3O+ dfdar &1 Urad &,
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(v) Communication of rescission
(Section 66): You have noticed that
a contract voidable at the option of
one of the parties can be rescinded;
but rescission must be
communicated to the other party in
the same manner as a proposal is
communicated under Section 4 of
the Contract Act. Similarly, a
rescission may be revoked in the
same manner as a proposal is
revoked.

(v) YEDHROT DI Il (URT 66):
M 3T § b foodht U ua &
fddhed R YAHUM Tfdar &1 5
foar ST Toar §; fog g0 &
LI AR U& Bl I TSR @
ST 9fied o UsR Efdar
AT Pt URT 4 & 3T Udd
& I & O g1 S UPR,
TEH0 o Y I UeR arug foran
ST ghdT g o9 YR fhdt ara

®! a1y foram ST g |

(vi) Effects of neglect of promisee
to afford promisor reasonable
facilities for performance (Section
67): If any promisee neglects or
refuses to afford the promisor
reasonable  facilities  for  the
performance of his promise, the
promisor is excused by such neglect
or refusal as to any non-performance
caused thereby.

(vi) TEITEI GRT dEaI ®
e gq 3rad AU TaH H
o JU&T BT UG (URT 67): Al BIs
JETITE!, Gl Pl 3D deH
o UTeH & fore 3o Ffaum! vee
XA T J0ET IAT § AT STBR
1 g, A T IUET AT TAPR B
HRUT 1 ard fbdt off 3iureH &
foQ TereTaT ITReTAd ¥ god 8
ST & |

Example 37: If an apprentice
refuses to learn, the teacher cannot
be held liable for not teaching.

SGTERUT 37: Il DIy URIE e
Y SHR IR odl &, <l e &1 9
fe™ & for STRar™ T8l devr
ST g |

Example 38: A contracts with B to
repair B’s house. B neglects or
refuses to appoint out to A the places
in which his house requires repair. A
is excused for the non-performance
of the contract, if it is caused by
such neglect or refusal.

ISTEXT 38: A, B & IR &I FRAd
B & [T B & 1Y Y Bl
gl B, A & 39 ™Ml &I ga- H
JU&T BT § T AT B Sl § S8l
P W T AT P MagHhdl
g1 afe e &7 uTe 7 g1 Tt
JUET TT 7T HRA & HRUT 37T 3,
dl A &I 3y & (U & fog
&1 R &1 S|

4.10 DISCHARGE A

CONTRACT

OF

4.10 3SY BT fdg

A contract is discharged when the
obligations created by it come to an
end. A contract may be discharged
in any one of the following ways:

9 fbdl 3fdY gRT IUA i
U g S 8, a9 ey Jard
O ST B 1 3rgee fFgforiad 7 9
?{ﬂ T Wb Y AT gl Fobvdll

(1) Discharge by performance: It
takes place when the parties to the
contract fulfil their obligations
arising under the contract within the
time and in the manner prescribed.
Discharge by performance may be

() Fwred grr fFde: 98 @@
BT 8 OF 36y & TR e
& Ifdfd IUT U+ TRal P
fRuia g aur Fuifa e I
R I o ¢ | Fee gRy FdeA
g ghar gl
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(1) Actual performance; or

(2) Attempted performance.

) wﬁaﬁmm|

Actual performance is said to have
taken place, when each of the parties
has done what he had agreed to do
under the agreement. When the
promisor offers to perform his
obligation, but the promisee refuses
to accept the performance, it
amounts to attempted performance
or tender.

9 U U& 98 B BR <dl g,
50 S99 IHeNd & idifd 9 &
forg ggmfa & oft, 99 32 ardfas
fITeT %1 WraT 81 99 aEHerd
3 TIR@ & AW &1 Ukdid
AT §, dfbd dETURl 39
e @ WHR B A TBR
PR T B, 99 I Yafed Fsarea
1 fAfder w1 ST 8l

Example 39: A contracts to sell his
car to B on the agreed price. As soon
as the car is delivered to B and B
pays the agreed price for it, the
contract comes to an end by
performance.

G'cugw 39: A 7 3T R B &I

T W S99 &1 ey fobar|
éﬁ%"rwsﬁﬁqaﬁwﬂ%eﬁv
B 39 I 0 Yo b1 YT R
a1, e gR1 Srey
ARSI

Example 40: A contracted to supply
certain quantity of timber to B. B
made the supply of timber at
appointed time and place but A
refused to accept the delivery. This
is called as attempted performance.

ISTEXUT 40: U A & Bl dbal Pl
TS AT A &1 Mgl o &1
ey fpan &t 7 fFuifa w1
3R WM R dHat HI 3MYfd 3T,
AfpT T A fSeitast WeR A
SHR P fear| 38 vad fAsareA
Hel ST gl

(11) Discharge by mutual
agreement: Section 62 of the Indian
Contract Act provides if the parties
to a contract agree to substitute a
new contract for it, or to rescind or
remit or alter it, the original contract
need not be performed. The
principles of Novation, Rescission,
Alteration and Remission are already
discussed.

(i) URWUR® FgHMd gRT JHI:
Indian Contract Act &1 YRT 62 &
SR, af fdlt 3y & U&dR
JGD RIF WR 4T Y HRA, T
I R &4, a1 399 uRadd
I, 1 Y HIH B TR gHd &l
Sd 8, A gl SIIee T uTe el
WS el Igdll  TALH,
TEIH0, gRad- duT HRE &
?@?ﬁ' | IR Ugd & 79t B S gl
|

Example 41: A owes B X 1,00,000.
A enters into an agreement with B
and mortgage his (A’s), estates for
50,000 in place of the debt of X
1,00,000. This is a new contract and
extinguishes the old.

JCTERUT 41: A, B BT 31,00,000 BT
TR Bl A, B & 1Y T gHSAl
&l & 3R 31,00,000 & HBU &
™M T 350,000 & fo@ 3Ot
uftr fiRdt 1@ a1 81 I8 U =41
3EY § SR R Y B JHT
R adl gl

Example 42: A owes B X 5,00,000.
A pays to B % 3,00,000 who accepts
it in full satisfaction of the debt. The
whole debt is discharged.

JETERUT 42: A, B BT 2 5,00,000 BT
STCR 81 A, B &I % 3,00,000 T
g, 5 B BUr &) quf TqfY & =1
¥ WeR &R qdl g1 [ B
AT B ST g |
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(i11)) Discharge by impossibility of
performance: The impossibility may
exist from the very start. In that case,
it would be impossibility ab initio.
Alternatively, it may supervene.
Supervening impossibility may take
place owing to:

iy Mued &I EHadl gRI
SSY DI MG SGHTAT TR
T gl fogmr | godt 81 39 fufa
7 39 UR™ I 3Yaar &al
SQ | dobfcie U ¥, 98 d1¢ |
Iad Y B gobdt g1 916 H I
3GHadT g HRUT A B Thd &

(a) anunforeseen change in law;

(a) ST H YA IRId;

(b) the destruction of non-subject-
matter essential to that performance;

(b) I9 UG & U 3wy
R-favg-a%q &1 g

(c) the non-existence or non-
occurrence of particular state of
things, which was  naturally
contemplated for performing the
contract, as a result of some personal
incapacity like dangerous malady;

(¢ Toodlt fomiy fRufa a7 sa=i &1
TG 7 B 1 IYHT gfed T
e, el wvifdes wu 9
3IEY & U g Heal DI T
ot IR ot fopeht Afaaera arerad
o THR dE F aRumeey
39 §s 8l

(d) the declaration of a
(Section 56).

war

(d) < B! °INUT (YRT 56)

Example 43: A agrees with B to
discover a treasure by magic. The
agreement is void due to initial
impossibility.

JCIEXUT 43: A, B & 1Y SI1g §RI
TSI WoH & fore TgHd g1 71
URM® YTdl & HRU T8

BEEINRRE

Example 44: A and B contract to
marry each other. Before the time
fixed for the marriage, A goes mad.
The contract becomes void.

JSTEXUT 44: A 3R B UH-gI I
fdare A & SfEY HA 7|
fyare & fow Feuffa g7 ¥ ugd
A UTTE 81 ST &1 Srfey T &l
ST g |

Example 45: A contracts to act at a
theatre = for six months in
consideration of a sum paid in
advance by B. On several occasions
A is too ill to act. The contract to act
on those occasions becomes void.

ISTET 45: A, B GRT H =0 I
& T IR & ufawa § @8 mER
d% U TTHT H YT B BT
IEY HAT 81 Hg AW W A
ST TR & o Srafis HR
8 STaT g1 S 3R} W A
P BT 3JeY [ 5l o1l 3|

Example 46: X agrees to sell his
horse to Y for % 5,000 but the horse
died in an accident. Here, it become
impossible to perform the contract
due to destruction of the subject.
Thus, a valid contract changes into
void contract because of
impossibility of performance.

JETEXT 46: X 3T Tl BT Y P 3
5,000 & S & oI IgHd glaT &,
Afee gefe1 # 918 @1 7g 8l oIt
21 g, [qwg-a%g & -I¥ 8 o1 &b
HRUN HTEY BT YT BT HHT
81 SITdT 1 37ck:, UTe &1 3RHadr
& HRU TS 9Y Y L Y
# gfkafedd g Sar g

(iv) Discharge by lapse of time: A
contract should be performed within
a specified period as prescribed by
the Limitation Act, 1963. If it is not
performed and if no action is taken

(v) I99-TF 9 8H gRI
quife: fedt oy @1 Ured
gfedftar  ofdfFaH, 1963 NI
Fuia s@fy & Wiar far s
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by the promisee within the specified
period of limitation, he is deprived
of remedy at law.

Rl safr & R @S
DTS Tt B Wt ©, O 98 A
SR1 SUas SUIR ¥ dfrd g S

&

Example 47: If a creditor does not
file a suit against the buyer for
recovery of the price within three
years, the debt becomes time-barred
and hence irrecoverable.

SGTEYYI 47: Ul Iy R oA
&1 oYl b foy TR & fovw
& aof & ficR gperr SR et
Bl g, dl U1 IH-HHT 3 S
g1 ST 8 IR ST It ageh
ERECASIEEIT

(v) Discharge by operation of law:
A contract may be discharged by
operation of law which includes by
death of the promisor, by insolvency
etc.

(vi) Discharge by breach of
contract: Breach of contract may be
actual breach of contract or
anticipatory breach of contract. If
one party defaults in performing his
part of the contract on the due date,
he is said to have committed breach
thereof. When on the other hand, a
person repudiates a contract before
the stipulated time for its
performance has arrived, he is
deemed to have  committed
anticipatory breach. If one of the
parties to a contract breaks the
promise the party injured thereby,
has not only a right of action for
damages but he is also discharged
from performing his part of the
contract.

(i) dfer & Iewud gRI Fdg:
dfder &1 Ieaigd dRaldd Iead-
Il YA I 8 gbdl o
gfe g yaf fad fafy R dfder &
Y YT BT Ul HA § b
AT 8, O Fel I § & I
3THT Iead fhar g1 gERt S8R,
e ®ig Afgd dfdel & U &
forg Pyt ¥7g o @ ugar &
Tfder &1 URANT &R &l §, dl
A OO ® P S99 v
ey far 71 afe dfaer &1 3
T U 30U 99 B dIg a1 g, ol
39T Uifsd uy & 7 Had gI-
gfd & U dg qRR &A1
fIBR Bl B, Sfcewp a8 Tfaer &
34 YN & UieH § f god @l
a8l

Example 48: A contracted with B to
supply 100 kgs of rice on Ist June.
But A failed to deliver the same on
said date. This is actual breach of
contract. If time is not essential
essence of contract B can give him
another date for supply of goods and
he will not be liable to claim for any
damages if prior notice for the same
is not given to A while giving
another date.

IEIGIUT 48: A - B & T1Y 1 5 &l
100 foeNum® a1ad B Y B
&1 sy foan| dfdb A Iad fafdy
IR A1Gd DI MY B | 3 AHhd
8| I8 3y BT IRIdh IexiuH
g1 Ife THg SFeY P 3Magd
dd -8l § @ B I9 X3l Bt
MY & o gt fafy & gopar §

JHg A B

S
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(vil) Promise may waive or remit
performance of promise: Every
promisee may dispense with or
remit, wholly or in part, the
performance of the promise made to
him, or may extend the time for such
performance or may accept instead
of it any satisfaction which he thinks
fit. In other words, a contract may be
discharged by remission. (Section
63)

(vii) dITITG], 99 &b UTAT Dl
gufa: a1 311 &9 § W% a1 AN
Il & AP JITUTE! U T&f
¥ fopT U g9 & UTeH I quid: a1
3P =T T BIS bal § TT AT
IR bl §, 31YaT TY UTa & oy
JIT §¢1 Il g, T 395 ™H
R T HI5 AV WIHR HR Jbd
g S a8 Sfd Iugl gk Tsal
H 3y o7 fAde uReR grr 4t
a1 ST Thd 81 (YRT 63)

Example 49: A owes B X 5,00,000.
C pays to B X 1,00,000 and B
accepts them, in satisfaction of his
claim on A. This payment is a
discharge of the whole claim.

JETERUT 49: A TR B &I % 5,00,000
ST C, B BT T 1,00,000 T &
3R B I A W 3T G4 BT AP
¥ 0 § WHR &R Adl 81 T8

WA R 1d &1 fAde g

(viii) Effects of neglect of
promisee to afford promisor
reasonable facilities for
performance: If any promisee

neglects or refuses to afford the
promisor reasonable facilities for the
performance of his promise, the
promisor is excused by such neglect
or refusal as to any non-performance
caused thereby. (Section 67)

(viii) TG GRI TGl I
fsred 89 Sfad gfaurd ueH
B A 0T BT TG TS I
U], TGl Pl IHb T
& e & forw Ifyd Flaud
U&H &34 H S0 HRT § AT SR
B 5, O T JU& AT IHR &
HRU g5 ot off sffare & forg
Jo-IGIdT STRaI@ ¥ gad gl Sl
g1 (URT 67)

(ix) Merger of rights: Sometimes,
the inferior rights and the superior
rights coincide and meet in one and
the same person. In such cases, the
inferior rights merged into the
superior rights. On merger, the
inferior rights vanish and are not
required to be enforced.

(ix) SMUPRI &1 faag: Hut-Ht
g PR 3R I= AYBPR TH
o1 Afad H T a1y fired oia g1 3
AHe | Y SifYeR 3= IfIeR)
# faea gt o 81 e gR R A
PR AT 8 91d & 3R Io
AN R B TGSl 6l gl |

Example 50: A took a land on lease
from B. Subsequently, A purchases
that very land. Now, A becomes the
owner of the land and the ownership
rights being superior to rights of a
lessee, the earlier contract of lease
stands terminated.

3JaeR01 50: A < B ¥ U Y ug
R Tt g H, A I UH B Wl
qAAT | 3T A IT Y T W@ &1
ST § iR Wi SifieR Ugar
& 3MfUBRI ¥ 9 g & BRUI, Ug
&1 qd Y JH 8 STl g |




