BL 2.5 Breach of Contract and ITS Remedies

Breach means failure of a party to
perform his or her obligation under a
contract. Breach of contract may
arise in two ways.
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(1) Actual breach of contract
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(2) Anticipatory breach of contract

(2) fder &1 yalgan-a Seaad

5.1 ANTICIPATORY BREACH
OF CONTRACT

5.1 34 BT galgAr-

An anticipatory breach of contract is
a breach of contract occurring before
the time fixed for performance has
arrived. When the promisor refuses
altogether to perform his promise
and signifies his unwillingness even
before the time of performance has
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(a) Expressly by words spoken or
written, and
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(b) Impliedly by the conduct of
one of the parties.
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Example 1: Where A contracts with
B on 15th July, 2022 to supply 10
bales of cotton for a specified sum
on 14th August, 2022 and on 30th
July informs B, that he will not be
able to supply the said cotton on
14th August, 2022, there is an
express rejection of the contract.

JSTE’T 1: S8l A, B & 1Y 15
S[dTs, 2022 B 14 3T, 2022 Bl
U [Afgd A R Hurg o1 10 1S
3MYfd B BT STEY HaT § 3R
30 S8 B! B P Jrord HRdl g (b
98 I DU B ML 14 3T,
2022 BV B F GarA Tt g, I8t
&I_-;l,_q"‘c’l D] WY B R (Express
Rejection) GGl %‘I

Example 2: Where A agrees to sell
his white horse to B for T 50,000/-
on 1st of August, 2022, but he sells
this horse to C on 1st of August,
2022, the anticipatory breach has
occurred by the conduct of the
promisor.
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Section 39 of the Indian Contract
Act deals with anticipatory breach of
contract and provides as follows:
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“When a party to a contract has
refused to perform or disable himself
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from performing, his promise in its
entirety, the promisee may put an
end to the contract, unless he has
signified, but words or conduct, his
acquiescence in its continuance.”
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Effect of anticipatory breach: The
promisee is excused from
performance or from  further
performance. Further he gets an
option:
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(1) To either treat the contract as
‘rescinded and sue the other party
for damages for breach of contract
immediately’ without waiting until
the due date of performance or
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o foa fafy @
yite fbu |

(2) He may elect not to rescind but
to treat the contract as still operative
and wait for the time of performance
and then hold the other party
responsible for the consequences of
non-performance. But in this case,
he will keep the contract alive for
the benefit of the other party as well
as his own, and the guilty party, if he
so desires on re-consideration, may
still perform his part of the contract
and can also take advantage of any
supervening impossibility ~ which
may have the effect of discharging
the contract.
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5.2 ACTUAL BREACH OF
CONTRACT

In contrast to anticipatory breach, it
is a case of refusal to perform the
promise on the scheduled date. The
parties to a lawful contract are bound
to perform their respective promises.
But when one of the parties breaks
the contract by refusing to perform
his promise, he is said to have
committed a breach. In that case, the
other party to the contract obtains a
right of action against the one who
has refused to perform his promise.
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B 4 SR fhar 8
Actual breach of contract may be G{T:l_q’ ¢ T IRAfAD I fHar o
committed- Jhdl a—

(a) At the time when the
performance of the contract is
due.

(@) I JHYI G 3fIdY BT UTeH
fopaT ST 3 B

Example 3: A agrees to deliver 100
bags of sugar to B on 1st February
2022. On the said day, he failed to
supply 100 bags of sugar to B. This
is actual breach of contract. The
breach has been committed by A at
the time when the performance
becomes due.
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(b) During the performance of
the contract: Actual breach of
contract also occurs when during the
performance of the contract, one
party fails or refuses to perform his
obligation under it by express or
implied act.
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5.3 SUIT FOR DAMAGES

5.3 gI-gfd & frg arq

The Act in Section 73, has laid down
the rules as to how the amount of
compensation is to be determined.
On the breach of the contract, the
party who suffers from such a breach
is entitled to receive, from the party
who has broken the contract,
compensation for any loss or
damage caused to him by breach.
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Compensation can be claimed for
any loss or damage which naturally
arises in the usual course of events.
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A compensation can also be claimed
for any loss or damage which the
party knew when they entered into
the contract, as likely to result from
the breach.
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That is to say, special damage can be
claimed only on a previous notice.
But the party suffering from the
breach is bound to take reasonable
steps to minimise the loss.
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No compensation is payable for any
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remote or indirect loss.

ferg i< aifgfd <a et &

(i) Ordinary damages: When a
contract has been broken, the party
who suffers by such breach is
entitled to receive from the party
who has broken the contract,
compensation for any loss or
damage caused to him thereby,
which naturally arose in the usual
course of things from such breach or
which the parties know, when they
made the contract, to be likely to
result from the breach of it.
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Such compensation is not to be
given for any remote and indirect
loss or damage sustained by reasons
of the breach. (Section 73 of the

T frelt Ry 3iR soeued g1 o
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Contract Act and the rule in

HADLEY vs. BAXENDALE). URT 73 d¥T HADLEY &H
BAXENDALE & T8 & 3IR) |

HADLEY vs. BAXENDALE: Facts | : g2

The crankshaft of P’s flour mill had
broken. He gives it to D, a common
carrier who promised to deliver it to
the foundry in 2 days where the new
shaft was to be made. The mill
stopped working. D delayed the
delivery of the crankshaft so the mill
remained idle for another 5 days. P
received the repaired crankshaft 7
days later than he would have
otherwise received. Consequently, P
sued D for damages not only for the
delay in the delivering the broken
part but also for loss of profits
suffered by the mill for not having
been worked. The court held that P
was entitled only to ordinary
damages and D was not liable for the
loss of profits because the only
information given by P to D was that
the article to be carried was the
broken shaft of a mill and it was not
made known to him that the delay
would result in loss of profits.
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Example 4: A agrees to sell to B
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bags of rice at T 5,000 per bag,
delivery to be given after two
months. On the date of delivery, the
price of rice goes up to X 5,500 per
bag. A refuse to deliver the bags to
B. B can claim from A X 500 as
ordinary damages arising directly
from the breach.

S 37 ¥ IHR B <dl gl B,
Y & Ioogd I WY IaA
TIYRYT g9 & =0 & A ¥ % 500
1 SIaT R Jhdl g

(1)) Special damages: Where a
party to a contract receives a notice
of special circumstances affecting
the contract, he will be liable not
only for damages arising naturally
and directly from the breach but also

A4

T U 81 Ol €, 981 98 had
Hfder- 4T ¥ Wivifde Td Ude

for special damages. ¥U Y 30 g drd E)'Wllr:I & fo
Bl e, dfch faRIy goiH & forg ot
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Example 5: ‘A’ delivered a machine | J&TgRUT 5: ‘A’ 7 Uh AR ‘B’ &I,

to ‘B’, a common carrier, to be
conveyed to ‘A’s mill without delay.
‘A’ also informed ‘B’ that his mill
was stopped for want of the
machine. ‘B’ unreasonably delayed
the delivery of the machine, and in
consequence ‘A’ lost a profitable
contract with the Government. In
this case, ‘A’ is entitled to receive
from ‘B’, by way of compensation,
the average amount of profit, which
would have been made by running
the mill during the period of delay.
But he cannot recover the loss
sustained due to the loss of the
Government contract, as ‘A’s
contract with the Government was
not brought to the notice of ‘B’.

&1 PR B, S < Pt 3@y &
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(iii)) Vindictive
damages

or Exemplary

(i) UfI=NYTHS
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These damages may be awarded
only in two cases -

Y g had ol AWal # U o
qHhd § —

(a) for breach of promise to marry
because it causes injury to his or her
feelings; and

(a) Tda18 B & 9T & Iedd
& g, iy 38 IFHT Hiaraf
Pl &Y Ugadi &;

(b) for wrongful dishonour by a
banker of his customer’s cheque
because in this case the injury due to
wrongful dishonour to the drawer of
cheque is so heavy that it causes loss

(b) SR GRIT 3T UGH > oD
DI Teld  3dlax (wrongful
dishonour) m S R, it BRI
fufa & 9% SRt A a1a &1 Tad
AR & HRU a0 dUR affd
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of credit and reputation to him. A
business man whose credit has
suffered will get exemplary damages
even if he has sustained no
pecuniary loss. But a no-trader
cannot get heavy damages in the like
circumstances, unless the damages

JaleUMHD GOl (exemplary
damages)EITE[WHW—H%r Yol gt
I DIs 31 1M 9 83 811 IReg

are alleged and proved as special ﬁ'sc R-ggardt ¥aH uRfufaat

damages. (Gibbons v West Minister | T YR} BT U Ag! B b,

Bank) ve 9% fo g & fadw gl
(special damages) & ¥ U 7
IR 3R Ry 7 fepa Sy

(iv) Nominal damages: Nominal | (iv) HATHHA EGﬁ:H A BT:I‘T:H

damages are awarded where the
plaintiff has proved that there has
been a breach of contract but he has
not in fact suffered any real damage.
It is awarded just to establish the
right to decree for the breach of
contract. The amount may be a rupee
or even 10 paise.

a%mwa%muﬂm%wslam"ra‘s’
Rrg X aar 8 & dfaer o

U & SHYBR Bl WIMUT HRA 8

fear Sram 81 39! IR v U
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(v) Damages for deterioration
caused by delay: In the case of
deterioration caused to goods by
delay, damages can be recovered
from carrier even without notice.
The word ‘deterioration’ not only
implies physical damages to the
goods but it may also mean loss of
special opportunity for sale.

(v) fodid & SR §s &l & fag
gl fade & HRUT axgsii ¥ g3
&t & ama &, o1 g fou off
a8 W oI UTd fobar ST Tahall
21 aifr Tsg 1 3ref haa awqgai
@ gs Hifde g1 & 15l @, Sfch
P13 foh! & faRIy 3w i
g1 ft B T B

(vi) Pre-fixed damages:
Sometimes, parties to a contract
stipulate at the time of its formation
that on a breach of contract by any
of them, a certain amount will be
payable as damage. It may amount
to either liquidated damages (i.e., a
reasonable estimate of the likely loss
in case of breach) or a penalty (i.e.,
an amount arbitrarily fixed as the
damages payable). Section 74
provides that if a sum is named in a
contract as the amount to be paid in
case of a breach, the aggrieved party
is entitled to receive from the party
at fault a reasonable compensation
not exceeding the amount so named
(Section 74).

(vi) Ta-FURa goin dl-ad,
ey & GYHR IUb AT &
Ty g Pyl # aa € i 3o
T forddt gRT 3aY &1 Iecta fdby
M R & [ IR g6H &
w0 T ¢g grft| gg a1 o uRaard
BT (3l Ioeiad @ R o
Jurfad g1 &1 gfaaard sam)
B THdl § AT E8 (37T g &
w0 H ¢ g99H &1 ¥ fuifa
IR B THar g1 URT 74 Tg
Ty Hl g fob afe forsht erqay
o Iccrad & fufa § <7 iR &1
SwiE e mar g, ar difga ug
St vy § 39 Py IR it
9 8H ardr gieaea ufder U

PR BT BRI SR (URT 74) |

Example 6: If the penalty provided

SSTERT 6: UG Y gRI MYiRd




BL 2.5 Breach of Contract and ITS Remedies

by the contract is ¥ 1,00,000 and the
actual loss because of breach is X
70,000, only X 70,000 shall be
available as damages, i.e., the
amount of actual loss and not the
amount stipulated. But if the loss is,
say, X 1,50,000, then only, X
1,00,000 shall be recoverable.

&€ 21,00,000 § 3R FIEY-UT &
HRUI IRAMdP BT 270,000 g, d
%ad 270,000 B g4 & ®U T
Iuas g, 3fufd arafae g1
o AR, 7 fop Muiixa & 78 IRy
dfed afg gilv, #F g,
31,50,000 8, I8 ad 21,00,000 Bt
IR fbar S Fop |

Example 7: X promised Y, a priest,
to pay X 10,000 as charity. The priest
on X’s promise incurred certain
liabilities towards the repairing of
the temple to the extent of X 7,500.
Y the priest can recover from X X
7,500.

JEIEIT 7: X 7 Y, Sl Uh YSIRT T,
@I G & ¥ T 210,000 G BT
g faan x & 99 W fayN
B QolRT  HfeR Bl AR &
forT 27,500 & &1 $B QA
3I3T Al GoIRT Y, X ¥ 27,500 aga
R IHdl g

54 PENALTY
LIQUIDATED
(SECTION 74)

AND
DAMAGES

The parties to a contract may
provide beforehand, the amount of
compensation payable in case of
failure to perform the contract. In
such cases, the question arises
whether the courts will accept this
figure as the measure of damage.

English Law: According to English
law, the sum so fixed in the contract
may be interpreted either as
liquidated damages or as a penalty.

(Liquidated Damages) 4l qUs
(Penalty) & =0 & HMT ST Hhdl

If the sum fixed in the contract
represents a genuine pre-estimate by
the parties of the loss, which would
be caused by a future breach of the
contract it is liquidated damages. It
is assessed by the amount which in
the opinion of the parties will
compensate for the breach. Such a
clause is effective and the amount is
recoverable. But where the sum
fixed in the contract is unreasonable
and is used to force the other party to
perform the contract it is penalty.
Such a clause is disregarded and the
injured party cannot recover more
than the actual loss.

|

gfe sey o Fuffa If, srgey
& Hfow # 81 ard Iwed § g
qrcil BT &1 U&bRI gRT fobam T
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Indian Law: Indian law makes no
distinction between ‘penalty’ and
liquidated damages’. The Courts in
India award only a reasonable
compensation not exceeding the sum
so mentioned in the contract. Section
74 of the Contract Act lays down if
the parties have fixed what the
damages will be, the courts will
never allow more. But the court may
allow less. A decree is to be passed
only for reasonable compensation
not exceeding the sum named by the
parties. Thus, Section 74 entitles a
person complaining of breach of
contract  to get  reasonable
compensation and does not entitle
him to realise anything by way of
penalty.

. HRag fafy gug’
(Penalty) 3R Uj—ﬁﬂfﬁﬁ BTrﬁ:ﬂ
(Liquidated Damages) & o= Eﬁﬁ
e gl Bt 81 YR H Ry
»ad Ifad &fagfd geH IR

S ey O IfcaRed Il 9
afﬁaﬁqe‘fs‘rﬂw 4]
FAFTH B YR ?Ts’
Xl § fs tri? ?rs\—sﬁ%rﬁ
AR ugw ¥ fAf¥a 4 g, o
Wmmm it

UM 8 BN R e
I FHH AR TG R Gl 7
&t oraa Ifa affegfd & fow &
UiRd &1 S, S USRI gRI
feiia AT ¥ sifdw =& gritl 39
UPR, URT 74 SFEY YT ol
Rreprad #34 ard Afdd ®l Iferd
&fagfd U e BT SR i
g 3R I 3US & FY | PIg AR
A B BT HYBR 6l gl

Exception: Where any person gives
any bond to the Central or State
government for the performance of
any public duty or act in which the
public are interested, on breach of
the condition of any such instrument,
he shall be liable to pay the whole
sum mentioned therein.

3UdTS: S8l Pis A fpat b
FHacd T1 T S & Ui & g,
o S 3t 3R 1, g U1 I
PR Bl Bls §YUT <dT §, dal
oY it foraa &t od & Iwae
R 98 I9H Sfcafaa ot iR &1
YT DR & o ITRar gh |

Example 8: A contracts with B, that
if A practices as a surgeon in
Kolkata, he will pay B X 50,000. A
practice as a surgeon at Kolkata. B is
entitled to such compensation not
exceeding X 50,000 as the court
considers reasonable.

ICIENUT 8: A B o UIY 3fIEY
&l g fb afe A Prawar & T
Rifecas & U & &1 S, @l
g8 B & ¥ 50,000 M A A
HIdeIdl H T Rfeds & ¥
# o foan B Ut arfagfd oM &1
PRI B, S ¥ 50,000 F 34 7
81 3R o =amarera Sfd 9w |

Example 9: A borrows X 10,000
from B and gives him a bond for X
20,000 payable by five yearly
instalments of ¥ 4,000 with a
stipulation that in default of
payment, the whole shall become
due. This is a stipulation by way of
penalty.

JSIEI0T 9: T, &1 T 310,000 IUR
AT g 3R I8 220,000 HT TP &1
T 8 S 24,000 Pt UE dI¥D
freadl ¢ 8, SU XA & AU %
YA § g g4 W g3 A
gl St I8 GU8 o =g H &
UER GG

e

AN

Example 10: A undertakes to repay
B, a loan of X 10,000 by five equal
monthly  instalments with a

SETERUI 10: A, B &I 2 10,000
U Urd a1 ARG

g &1 999 odl §, 39
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stipulation that in default of payment
of any instalment, the whole shall
become due. This stipulation is not
by way of penalty and the contract
may be enforced according to its
terms.

Distinction between
damages and penalty

liquidated

Penalty and liquidated damages have
one thing in common that both are
payable on the occurrence of a
breach of contract. It is very difficult
to draw a clear line of distinction
between the two but certain
principles as laid down below may
be helpful.

3US 3R J4-Fuiikd goi-m o T
AT I8 © b a8l dfdar &
U B R ¢ BId g1 aFl &
di9 Wy Ve @1 Wi 9gd HfeT
g, fog I AN U $e Risia
O IaY & qeTI® gl udhd g |

1. If the sum payable is so large as
to be far in excess of the probable
damage on breach, it is certainly a
penalty.

. g 3 i gt 3Hferep Y fob
9g 3dY T g4 W Juifad g1
¥ §gd 3fY® ), ot a8 ff¥a =y
I SUSTHS M (Penalty) gl

2. Where a sum is expressed to be
payable on a certain date and a
further sum in the event of default
being made, the latter sum is a
penalty because mere delay in
payment is unlikely to cause
damage.

T AR B TH (g
ddrdr

UGIE]
eﬁﬁﬂmﬂﬁ‘é‘cm

3. The expression used by the
parties is not final. The court must
find out whether the sum fixed in the
contract is in truth a penalty or
liquidated damages. If the sum fixed
1s extravagant or exorbitant, the
court will regard it as a penalty even
if, it is termed as liquidated damages
in the contract.

3. UPRI gRT Ugdd Sificdfad
Sifer 8T Bielt | =amaTerd Y g T
AT BT © fop ergey & fefRa
IR ada ¥ €8 7 a1 gd-Fyiia
gonl afe Fuifd IR srafde

4. The essence of a penalty is
payment of money stipulated as a
terrorem of the offending party. The
essence of liquidated damages is a
genuine pre-estimate of the damage.

q&rﬁwﬁamﬁ%ﬁﬁreﬁﬁﬁ
YR &1 YIaH g1 IRgAr

gl &1 R T8 © b 7% aifd 1
dRdfd® gd- T gia 7 |

5. English law makes a distinction
between liquidated damages and
penalty, but no such distinction is
followed in India. The courts in
India must ascertain the actual loss
and award the same which amount
must not, however exceed the sum
so fixed in the contract. The courts
have not to bother about the

5. ST BT URTGHI gl
eﬁvqus$q|d Ve BT §, AP
YRd T THT BIs g o1 AT ofTal

21 YRd ¥ Il &) drdfdd

m%ﬂﬁrwuﬁﬁﬁﬁﬁﬂﬁr
T 3HfY® ol g bdi| g™l
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distinction but to award reasonable
compensation not exceeding the sum
so fixed.

affergfd
UM & BI g off ey o
Feifea TfR T eifdw T 91

Besides claiming damages as a
remedy for the breach of contract,
the following remedies are also
available:

38Y & Iecre & fore efagfed 1
qa B & SMfalked, FgferiRad
IR i Iuas §:

(1) Rescission of contract: When a
contract is broken by one party, the
other party may treat the contract as
rescinded. In such a case, he is
absolved of all his obligations under
the contract and is entitled to
compensation for any damages that
he might have suffered.

Example 11: A promises B to
deliver 50 bags of cement on a
certain day. B agrees to pay the
amount on receipt of the goods. A
failed to deliver the cement on the
appointed day. B is discharged from
his liability to pay the price.

(1)) Quantum Meruit: Where one
person has rendered service to
another in circumstances which
indicate an understanding between
them that it is to be paid for although
no particular remuneration has been
fixed, the law will infer a promise to
pay. Quantum Meruit 1.e. as much as
the party doing the service has
deserved. It covers a case where the
party injured by the breach had at
time of breach done part but not all
of the work which he is bound to do
under the contract and seeks to be
compensated for the value of the
work done. For the application of
this doctrine, two conditions must be
fulfilled:

(1) It is only available if the
original  contract = has  been
discharged.
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(2) The claim must be brought by a
party not in default.
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The object of allowing a claim on
quantum meruit is to recompense the
party or person for value of work
which he has done. Damages are
compensatory in nature while
quantum merit is restitutory. It is but
reasonable compensation awarded
on implication of a contract to
remunerate. Where a person orders
only 12 bottles of a whiskey from a
wine merchant but also receives 2
bottles of brandy, and the purchaser
accepts them, the purchaser must
pay a reasonable price for the
brandy.
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The claim for quantum meruit
arises in the following cases:

(@) When an  agreement is
discovered to be void or when a
contract becomes void.

(b) When something is done
without any intention to do so
gratuitously.

gr:sgcqo PR B NIq b a1 Sran
|

(c) Where there is an express or
implied contract to render services
but there is no agreement as to
remuneration.
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(d) When one party abandons or
refuses to perform the contract.
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(¢) Where a contract is divisible
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(f) When an indivisible contract
for a lump sum is completely
performed but badly the person who
has performed the contract can claim
the lump sum, but the other party
can make a deduction for bad work.
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Example 12: X wrongfully revoked
Y’s (his agent’s) authority before Y
could complete his duties. Held Y
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could recover, as a quantum meruit,
for the work he had done and the
expenses he had incurred in the

course of his duties as an agent. et B =0 T o Bt B
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Example 13: A agrees to deliver | JETERUT 13: A, B &I 1000 Ufd

100 bales of cotton to B at a price of | 7[ig & HHd UR HUH Bl 100 TS

% 1000 per bale. The cotton bales ae[a; mmél HUT 3

were to be delivered in two
instalments of 50 each. A delivered
the first instalment but failed to
supply the second. B must pay for 50
bags.

(ii1)  Suit for specific
performance: Where damages are
not an adequate remedy in the case
of breach of contract, the court may
in its discretion on a suit for specific
performance direct party in breach,
to carry out his promise according to
the terms of the contract.
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(i)  Suit for specific
performance: Where damages are
not an adequate remedy in the case
of breach of contract, the court may
in its discretion on a suit for specific
performance direct party in breach,
to carry out his promise according to
the terms of the contract.
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Example 14: N, a film star, agreed
to act exclusively for a particular
producer, for one year. During the
year she contracted to act for some
other producer. Held, she could be
restrained by an injunction.
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Example 15: A, a singer, agreed
with B to perform at his theatre for
two months, on a condition that
during that period, he would not
perform anywhere. In this case, B
could move to the Court for grant of
injunction restraining A  from
performing in other places.
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Party rightfully rescinding
contract, entitled to compensation
(Section 75)

A person who rightfully rescinds a
contract is entitled to compensation
for any damage which he has
sustained through non-fulfilment of
the contract.

Example 16: A, a singer, contracts
with B, the manager of a theatre, to
sing at his theatre for two nights in
every week during the next two
months, and B engages to pay her
1000 for each night’s performance.
On the sixth night, A wilfully
absents herself from the theatre, and
B, in consequence, rescinds the
contract. B is entitled to claim
compensation for the damage which
he has sustained through the non-
fulfilment of the contract.
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