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PREFACE.

Since its first publication in 1875, the treatise of Judge Max-
well "On the Interpretation of Statutes" has deservedly taken

high rank in England among the acknowledged authorities upon
this branch of the law, and has made its way to judicial recogni-

tion in this country. Its simplicity and practical directness in the

treatment of an intricate and seemingly abstruse subject would,

if there were nothing else to commend the work, distinguish it as

one of pre-eminent usefulness to the profession.

The volume herewith submitted is founded upon and embodies

the larger portion of that treatise. My original undertaking,

indeed, was merely that of an American editor of the English

work. While engaged upon that duty, I found the mass of new
matter to be incorporated so great and so important to the

American lawyer that its relegation to foot-notes appeared im-

practicable. On the other hand, I ascertained that much in the

work of the learned English jurist was inapplicable to the law of

this country ; that many essentials in the understanding and

application, under our system, of the principles of statutory inter-

pretation were neither recognized nor alluded to in his work,

because alien to the English jurisprudence; and that certain

changes of arrangement might be made with advantage to the

American reader. To have interwoven with the original text this

mass of new matter, often of a character entirely foreign to any-

thing contemplated by the author ; to have omitted portions of

his work, no doubt by him regarded as material ; to have changed

his arrangement, the divisions of his book and the titles he had

given them, and still to have called it his work, would have been

a wrong to him and to me. The only proper course, it seemed,

was to make a new book, which should declare itself to be founded

and built upon Judge Maxwell's treatise, in which full credit

should be prominently given for all that is derived from it, but

which should cast no apparent responsibility upon him for any

changes, omissions or additions.

iii



IV PEEFACE.

This it is that I have done, and such is the character of the

present work. Two-thirds of its matter, in text and notes, are the

result of my labors. I have changed the grouping together of

subjects in tlie various chapters, and of course their titles ; and

whilst, in the main, the order in which the subjects are treated

has been retained, in some instances portions of the text have

been transferred to other connections or incorporated vnth foot-

notes. The whole has been divided into numbered sections, with

appropriate captions, and a new index has been added. What-

ever of Judge Maxwell's work I could retain I have retained, as

far as possible, literally, preferring always his language to my
own. The original notes to the text reproduced are given in full

as they appear in the English work, with such trifling corrections

as were necessary. And in order to mark and enforce the credit

I owe and desire to see given to Judge Maxwell's work, I have

enclosed in brackets all the new matter added by me to the origi-

nal text or notes, and all interpolations or changes of phraseology

(except such as substituting " legislature " for " parliament,"

" government " or " state '' for " crown,'' etc., where such altera-

tions seemed called for in an American book), and have retained

the reference to the original notes by letters, whilst numbering

the new consecutively throughout the chapter. Transpositions

and omissions I could not, of course, indicate without becoming

tedious.

In the plan of the work I have labored to carry into the larger

and more diversified field of American decisions the system that

distinguishes the learned English author's admirable treatise

—

that of example, which, possibly more in this than in any other

subject, excels mere precept. The innumerable maxims and

technical rules of statutory interpretation, shrouded for the most

part in a dead language, are well enough known. The difficulty

is in their application. Judge Maxwell, in his work, has not cast

them aside as useless ; but he has translated them into a living

language, reduced them to a few easily grasped, obvious general

principles, and elucidated their force and effect by showing the

methods, limits and results of their application in decided cases.

I have not, however, confined my view to American decisions,

but made a selection of those also of the English courts rendered
since the publication of the last edition of Judge Maxwell's work.

Although, in a work of this character, many distinct branches
of the law

—

e. g., Criminal Statute Law, Internat onal Law, the

Conflict of Laws, the Law of Usury, Contracts, Corporations, &c.



PREFACE. V

must be drawn and touched upon more or less in detail, I dis-

claim for this work any pretensions to be regarded as containing

exhaustive examinations of any collateral and independent topics

of legal discussion. They are introduced only as incidental to

and illustrative of the general subject, the interpretation of

statutes. Nor, in my opinion, does this subject involve that of

constitutional interpretation. The latter, therefore, has been ex-

cluded, except in the last chapter, where it is entered into for the

purpose and to the extent of pointing out the differences and

analogies existing between the two.

The text-books I have principally used and referred to are the

following : Bishop, Written Laws and their Interpretation, 1882

(cited as Bish., W. L.) ; Buckalew, Constitution of Pennsylvania,

1883 (cited as Buckalew, Const, of Pa.) ; Cooley, Constitutional

Limitations (5th ed.), 1883 (cited as Cooley, C. L.) ; Field, Con-

stitution and Jurisdiction of the Courts of the United States, 1883

(cited as Field, Fed. Cts.) ; Jarman, WOls (5th Am. ed., Randolph

& Talcott), 1880 (cited as Jarm., WUls) ; Potter's Dwarris, Stat-

utes and Constitutions, 1871 (cited as Potter's Dwarris) ; Sedg-

wick, Interpretation and Construction of Statutory and Consti-

tutional Law (2d, Pomeroy's, ed.), 1874 (cited as Sedgw.)

;

Wilberforce, Statute Law, London, 1881 (cited as "Wilb., S. L., or

merely Wilb).

G. A. K
Reasinq, Pa., May 1st, 186&
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Interpretation of Statutes.

CHAPTEE I.

Literal Inteepeetatioh.

§ 1. Introductory.

§ 2. Primary Rule of Literal Interpretation.

§ 3. Common Law Meaning of Words.

§ 4. Language admitting of only one Meaning.

§ 6. Considerations of Policy.

§ 6. Consequences.

g 8. Language. Intent. Judicial Legislation.

§ 9. Application of the Principle of Literal Interpretation.

§ 17. Exceptions.

§ 18. Additions.

§ 23. Effect to be given to every word, etc.

§ 34. Insensible Enactments.

§ 1. Introductory.—STATUTE law is the will of the Legis-

lature ;' and the object of all judicial interpretation of it is

' " Statute Law may, we think, " after a statute has been settled by
be properly defined as the will of judicial construction, the construc-
the nation expressed by the Legis- tion becomes, so far as contract
lature, expounded by Courts of rights acquired under it are con-
justice. The Legislature, as the cerned, as much a part of the stat-

representative of the nation, ex- ute as the text itself, and a change
presses the national will by means of decision is to all intents and
of statutes. Those statutes are purposes the same in its effect on
expounded by the Courts so as to contracts as an amendment of tlie

form the body of the Statute law by means of a legislative

Law " (Wilberforce, Statute Law, enactment" (Douglass v. Pike Cq.,

p. 8). It has been said, that, 101 U. 8. 677, 087 ; and see much



LITEBAL INTEEPKETATION. [§1

to determine what intention is conveyed, either expressly oi

by implication, by the language used, so far as it is neces-

sary for determining whether the particular case or state oi

to the same effect as to settled and
uniform practice and usage under
a statute, Tayloe v. Thomson,, 6
Pet. 358) ; so that, where a decision
of the supreme judicial tribunal of

a state announced a certain rule as
resulting from the construction of
a, statute, and a contract was en-

tered into upon the hasis of that
decision, it was held unaffected by
a subsequent overruling of the
decision (Geddes v. Brown, 5
Phila. [Pa.] 180). But the object
of all judicial exposition of stat-

utes is the ascertaining of the
meaning of the language used by
the Legislature. It neither adds
to, nor changes its true signifi-

cance, but discovers and declares
the same. The statute, therefore,

as expounded, is the liw, and the
aggregate of all statutes in force
and the judicial expositions thereof
form the body of the Statute Law
of the state or nation. It is in this
sense that the law is a solemn ex-
pression of the will of the supreme
power in the state (Cal. Pol. Code,
§ 4466). Where, however, the
supreme law of the land is not the
will of the Legislature, or the will
of the people expressed by the
Legislature, but the Constitution,
it is not every statute, however
clearly expounded, that is part of
the law, but only such as conflict
with no constitutional prohibition
and conform to constitutional re-
quirements. Whilst it is no part
of the pm-pose of this work to enter
upon questions of constitutional
law, it is impossible to overlook
this restriction in framing a proper
definition, of what is, in this coun-
try, statute law. '• Statute law,
by American definitions, is an act
which is prescribed by the legisla-
ture, or supreme power of the
State " (Potter's Dwairis, on Stat-
utes and Constitutions, p. 35). Irres-
pectively of the obvious criticism
that '• statute law " cannot be " an
act which is prescribed," but must
be that which prescribes an act
it is submitted that this definition

falls short of accuracy in that it

overlooks the element of constitu-

tional limitations and the identifica-

tion of judicial expositions with
' the body of the statute law. It

would seem that an acceptable
definition of the latter would be
that which describes statute law
as being the will of the people con-
forming with iis constitution, ex-
pressed, in accordance with consti-
tutional requirements, by the Leg-
islature, and expounded by Couj-ts
of justice. This, however, is the
body of the statute law, which, by
its terms, includes the judicial ex-
positions ah-eady made, of the
individual statutes. The object of
this treatise is to elucidate the
principles upon which these expo-
sitions that go to, form part and
parcel of the statute law of a state
or nation are to proceed, in the
individual cases in which they may
be called for. The question, there-
fore, should not be : What is stat-

ute law ?—but. What is a statute ?

A statute which lacks the formal
requisites needful in order to give
it the effect of a law, cannot fall ,

under the construction of a court
of justice as a law. It is not a
statute within the meaning of a
work upon the interpretation of
statutes. But a statute which is

unconstitutional in its objects,
although it can form no part of the
statute law of the state or nation,
is nevertheless a statute for the
purposes of construction, until
ascertained to be void. A. defini-
tion of statutes, for this purpose,
may consequently discard the ele-
ment ot constitutionality, so far as
relates to the sub.stance of the en-
actment (except, in so far as the
presumption against unconstitu-
tional design affects the construc-
tion of the language : see post, §^
178-181), but must take into account
the element of constitutionality, so
far as relates to the formal requi-
sites of the enactment. It is be-
lieved that the definition of a Stat-
ute as " The written will of the
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facts presented to the ipterpreter fp,lls wjtJjjp jt. When the

intention is expresged, the tasfe is onsB of verbal constvuetipn

only; but when, as occasionally happens, the statute

expresses no inteijtion on a question to which it gives rise,

and on which some intention must necessarily be imputed

to the Legislature, the interpreter has to determine it by

inference grounded on certain legal principles. An Act, for

instance, which imposes a penalty, recoverable summarily,

on every tradesman, laborer and other person who carries

on his wori41y callipg on a Sunday vould give rise to a

question of th^ former kind, when it had to be determined

whether the class, of persons to which the accused belonged

was comprised in the prohibition. But two other questions

arise out of the prohibition : is the offender indictable as

well as punishable summarily ? and, is the validity of a

contract entered into in contravention of the Act, afiEected

by it ? On these corollaries or necessary inferences from

its enactment the Legislature, though silent, must never-

theless be held to have entertained some intention, and the

interpreter is bound to determine what it was.

The subject of the interpretation of a statute seems thus

to fall under two general heads : what are the principles

which govern the construction of the language of an Act of

Parliament; and next, what are those which guide the
" interpreter in gathering the intention on those incidental

points on which the Legislature is necessarily presumed to

have entertained one, but on which it has not expressed

any,'

Legislature Bolemnly expressed ac- vey. Copstruction, on the other
cording to the forms necessary to, hand. )s the drawing pf conclii-

coastltute it the law of the state
"'

sions, respecting subjects that lie

(3 Bouvier, Law Diet. p. 543), is beyond the direct expressions of the
unexceptionable. And in this text, Iroja elenjpnts kn,own fipm
sense the phrase "Statute law," and given in tlie text. Interprjetii-

in the opening sentence of this tipn only takes place if the ttf^^t,

work, is to be understood. cojiveys some meaning or otjjc/'.

^ " Interpretation differs from But construction is resorted to,

construction in tij^* th^ former is wjies, in comparing two diffeVeot
the aj-t of flpding Qjjf the true sense writings of the same iq(Jivj(lu!>l, or
of any fprm of words ; th^t js, the two different enactments by Iji?

Hcnsp whjc)! their authpjr jijtended same legislative body, ther^ i^

10 convey^ and pf epaj)ling others found contradiction lyhere there
to 4<'i-ive fcro© the# thJe sanne idea was jevidgfllly up' jntcptiop of such
wliiuh the author iiite»|de4 to con- coijitraditiion ope of another, or
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§ 2. Primary Rule of Literal Interpretation—The first and

most elementary rule of construction is, that it is to be

assumed that the words and phrases are used in their tech-

nical meaning if they have acquired one, and in their popu

lar meaning if they have not, and that the phrases and sen-

tences are to be construed according to the rules of gram-

mar ; and from this presumption it is not allowable to

depart, unless adequate grounds are found, either in the

context or in the consequences which would result from the

literal interpretation, for concluding that that interpretation

does not give the real intention of the Legislature {a). [It

is said that the fixed technical meaning.of a word must be

gWen to it when used in a statute, unless the context shows

an intention to use it in a difEerent sense ;' whilst, under a

similar limitation' words of common use* are to be under-

where it Iiappens that part of a writ-

ing or declaration contradicts the

rest. When this is the case, and
the nature of the document or

declaration, or whatever else it may
be, Is such as not to allow us to

consider the whole as being invali-

dated by a partial or other contra-

diction, then resort must be had
to construction ; go, too, if required

to act in cases which have not been
foreseen by the framers of those

rules, by which we are neverthe-

less obliged, for some binding
reason, faithfully to regulate as

well as we can our action respecting

the unforeseen case. In common
use, however, tbe word construction

is generally employed in the law in

I

a sense embracing all that is proper-

ly covered by both when each is

used in a sense strictly and techni-

cally correct : " Cooley, Const.
Lim. 49-50,—and, it may be added,
in common use, the words con-

ttrueUon and interpretation are
used as synonymous and inter-

changeable. They are so used
Hvrougliout this work.

(a) Bac. Ab. Statute, I. 2 ; Grot.

b. 3, c. 16, ss. 2, 3 ; Puff. L. N. b.

6, c. 12 ; Warburton v. Loveland,
Huds. & Br. 648 j Becke v. Smith,
2 M. & W. 191 ; Everett v. "Wells,

2 M. & Gr. 269 ; R. v. Pease, 4 B.
& Ad. 41 ; McDougal v. Paterson,

11 0. B. 755. 2 L. M. & P. 681 ;

Mallan v. May, 13 M. & W. 511

;

Mattison v. ^avt, 14 0. B. 385 ;
per

Maule, J., in Jeffreys v. Boosey, 4
H. L. 815, 24 L. J. Ex. 89 ;

per
Lord WensleydaleinQrey v. Pear-

son, 6 H. L. 106, 26 L. J. Ch. 481.

and Abbott v. Middleton, 7 H. L.

114, 28 L. J. Ch. 110; R. v. MiUis,

10 CI. & F. 749, per Lord Broug-
ham ; Attorney-General v. West-
minster Chambers Assoc, 1 Ex. D.
476, per Jessel, M. R. ; Cull v.

Austin, L. R. 7 C. P. 234 ; R. v.

Castro, L. R. 9 Q. B. 360. [A
statutory rule that " all words and
phrases shall be construed and
understood according to the com-
mon and approved usage of lan-

guage" is said to be mert-ly declar-

atory of the common law on the
subject: Bailey v. Com'th, 11 Bush.
(Ky.) 688.]

» Exp. Hall, 1 Pick. (Mass.) 261

;

Brocket v. R. R. Co., 14 Pa. St.

241 ; State v. Smith, 5 Humph.
(Tenn.) 261.

* Allen V. Ins. Co., 3 Md. 111.
' Schriefer v. Wood, 5 Blatchf.

215 ; Wetumpka v. Winter, 29
Ala. 651 ; Pavers v. Glass, 22 Id.

621 ; Green v. Miller, 33 Miss.

650; Quigley v. Gorham, 5 Cal.

418 ; Gross v. Fowler, 31 Id. 393 ;

Canal Co. v. Schroeder, 7 La. An.
615; Parkinson v. State, 14 Md.
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stood in their natural, plain, ordinary and genuine significa-

tion as applied to the subject matter of the enactment."]

§ 3. Common Law Meaning of Words.—[Where a term used

in a statute has acquired at common law a settled meaning,

that is ordinarily the technical meaning which is to be given

to it in construing the statute.' Thus it was held, that, in

ascertaining who is meant by " next of kin," under a statute

of descents and distributions of Illinois, the computation must

be made according to the rules of the common law, which

includes only those who are legitimate, unless a different

intention is clearly manifested ;' that the grant by a statute

of a right to a railroad company to enter upon land and to

appropriate so much thereof as might be necessary for its

railroad, included, according to the common law signifi-

cance of the word land as embracing everything fixed to

the ground, the right to remove a dwelling house ;* that a

statute authorizing courts to grant divorces where the

alleged marriage " was procured by fraud" must be under-

stood to mean such fraud as would, at common law, render

the marriage void ;" that a statute giving dower in lands of

which the husband was seized would not include those in

which his interest was a mere contingent remainder ;" that

an act authorizing a sale of land on the second Monday
after the " term " of court at which judgment was rendered

would be complied with by a sale , on the second Monday
after the first or last day of the term, a term being in

law regarded as one day." The reason, in all such cases, for

184 ; Engelking v. Von Wamel, 26 of the civilians, etc. : Lux v. Hag-
Tex. 469. gin, 69 Cal. 255.

' Op. of Justices, 7 Mass. 523. ' McCool v. Smith, supra. >

See as to construction of words in » Brocket v. R. R. Co., supra,
their technical or popular sense, '" Allen's App.,supra: thus exclu-
post, §S 74-79. ding the case of mere incontinence

' Kice V. R. R. Co. , 1 Black 358 ; Mc on the part of the wife before mar-
Cool V.Smith, Id. 459; U. 8. v. riage and failure on her part to tell

Magill, 1 Wash. 463 ; 4 Dall. 426

;

her intended husband about it,

, Exp. Vincent, 26 Ala. 145
;

but making it a question for the
Brocket v. R. R. Co., 14 Pa. St. jury whether or not there was fraud
241 ; Allen's App., 99 Id. 196 ; in a case of actual pregnancy, re-

Adams V. Turrenline, 8 Ired. L. suiting from such incontinence, at

(N. C.) 147; Apple v. Apple, 1 the time of marriage, and failure

Head (Tenn.) 348. And an act to disclose the same: Ibid,
adopting the common law adopts " Apple v. Apple, supra,
the English common law, not that '* Bestor v. Powell, 7 111. 119.
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adopting the technicail, common law sense of words is,

" because they have a definite meaning, which is supposed

to.have been understood by those who wore, or ought to

have been learned in the law.'"" And the rule applies equally

in State and Federal Courts, as to statutes of state legisla-

tures and of Congress;'* the exception in all eases of con-

struction of state laws being where by constitutional pro-

vision the rules of the common law are made inapplicable as

rules of construction." Accordingly the meaning of

"murder," "robbery," in an act of Congress, unexplained,

is to be determined by the common law," and so the word

" forfeiture," with relation to the iime when the same

should take effect as to personalty or realty, when the stat-

ute leaves the intention of Congress in this particular

undefined."]

§ 4. Language admitting of only one meaning.—When, indeed,,

the language is not only plain but admits of but one meaning,

the task of interpretation can hardly be said to arise [and

" those incidental rules which are mere aids, to be invoked

when the meaning is clouded, are not to be regarded ""].

It is not allowable, says Vattel, to interpret what has no need

of interpretation (a). Absoluta sententia expositore non

eget (5). Such language best declares, without more, the

intention of the lawgiver, and is decisive of it (c). Tlie

Legislature must be intended to mean what it has plainly

expressed, and consequentlj' there is no room for construction

{d).. [It is, therefore, only in the construction of statutes

whose terms give rise to some ambiguity, or wliose gram-

matical construction is doubtful," that courts can exercise

the power of controlling the language in order to glveetfect

"Brocket v. R. R. Co., supra, p. nett, 1 T. R. 96; The Sussex
343. Peerage, 11 CI. & F. 143 ; U. 8. v

'* See McCool v. Smith, supra
; Hartwell, 6 Wallace, 395 ; U. S. v.

Rice V. R. R. Co., supra. Wiltberger, 5 Wheat. 95. LDryfus
"Rictiv. R. R. Co., supra. v. Bridges, 45 Miss. 247.1
» U. 8. V. MagiU, supra ; U. S. {d) Per Parke, ,1., in R. v. Ban-

V. Jones, b Wash. 209. bury, 1 A. & E. 142 ; per Cur. i|»

" Th;' Kale Heron, 6 Sawyer 106. PisUer v. Bright, 2 Cranch, 899.
"WesternUn. Tel. Co. V. District [Sedgw., 194 ; Case v Wildridge

of Columbia. 2 Cfutr. Rep. 694. 4 Ind. 51.]
(a) Law of N., b. 2, s. 363. " George v. B'd of Educ n, 33
(6) 2 Inst. 533. , Ga. 844.
(c) Per BuUer, J., in R. v. Hod-
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to what they suppose to have been the real intention of the

law makers.'" Where the words of a statute are plainly ex-

pressive of an intent, not rendered dubious by the context,"

the interpretation must conform to and carry out that intent."

It matters not, in such a case, what tlie consequeDces may
be." " It has, therefore, been distinctly stated, from early

times down to the present day, that judges are not to mould

the language of statutes in order to meet an iilleged con-

venience or an alleged equity ; are not to be influenced by

any notions of hardship, or of what in their view is right and

reasonable or is prejudicial to society ; are not to alter clear

words, though the Legislature may not have contemplated

the consequences of using them ; are not to tamper with

words for the purpose of giving them a construction which

is 'supposed to be more consonant with justice' than their

ordinary meaning.""] "Where, by the use of clear and un-

equivocal language, capable of only one meaning, anything

is enacted by the Legislature, it must be enforced, even

though it be absurd or mischievous (a). If the words go

beyond what was probably the intention, effect must never-

theless be given to them (6). They cannot be construed,

«» Newell V. People, 7 N. Y. 97 ; 533 ; Ayevs v. Knox, 7 Id. 306
Barstow v. Smith, 'Walk. (Mich.) Putnam v. Longley, H Pick.
394 ; Bidwell v. Whittaker, 1 (Mass.) 487, 490 ; Kirlpatrlck v.

Mich. 469 ; and see also McCluskey > Byrne, 35 Miss. 57 ; Tyman v.

V. Cromwell, UN.. Y. 593. Walker, 35 Cal. 634; Coffin v.
" Douglass V. Chosen Freehold- Rich, 45 Me. 507 ; Encking v.

ers, 38 N. J. L. 314. Simmons, 38 Wis. 373 ; Collins v.
'^ Bradbury v. Wagenhorst, 54 Carman, S Md. 503 ; Bosley v.

Pa. St. 183 ; S. P., U. 8. v. War- Mattingley, 14 B. Mon. (Ky.) 89 ;

ner, 4 McLean, 463 ; U. S. v. Rags- Dudley v. Reynolds, 1 Kan. 385
;

dale, Hempst. 497 : Johnson v. R. v. Tonbridge Overseers, L. R.
R. R. Co., 49 N. Y. 455 ; People 3 Q. B. D. 343; and see cases in

V. Shoonmaker, 63 Barb. (N. Y.) two preceding notes.

49 ; Pearce v. Atwood, 13 Mass. « Wilberforce, Stat. Law, p. 116.

334 ; Doane v. Phillips, 13 Pick. (a) Per Lord Campbell in R. v.

(Mass.) 333 ; Bartlett v. Morris, 9 Skeen, 38 L. J. M. C. 94, Bell, 97
;

Port. (Ala.) 366 ; Howard Associa- per 3crvis, G. J., in Abley v. Dale,
tion's App., 70 Pa. St. 344 ;'Farrell U C. B. 391, 3 L. M. & P. 443, 31
Foundry v. Dart, 26 Conn. 376 ; L. J. 104 ;

per Pollock,. C. B., in

Pitziiatrick v. Gibhart, 7 Kan. 35 ; Miller «. Salomons, 7 Ex. 475, 31

t State V. Washoe Co., 6 Nev. 104. L. J. Ex. 197
; per Lord Brougham

»» Ilyatt V. Taylor, 43 N. Y. in Gwynne v. Burnell, 6 Bing.
259 ; Benton v. Wickwire, 54 Id. N. C. 5.59 ; Me British Farmers, &c.
326 ; Rosenplaenter v. Rossele. Co., 48 L. J. Ch. 56, and Crawford
Id. 263 ; Rogers v. Goodwin, 3 v. Spooner, 6 Moo. 9. See Sneed
Mass. 475; Langdon v. Potter, 3 v. Com.. 6 Dana (Ky.) 339.

Id. 215, 221 ; Gore v. Brazier, Id. (J) Nolly ». Buck, 8 B. & C. 164
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contrary to their meaning, as embracing or excluding cases

merely because no good reason appears why they should be

excluded or embraced (a). However unjust, arbitrary or in-

convenient the intention conveyed may be, it must receive

its full effect (5). [Indeed, it is said that it is only when all

other means of ascertaining the legislative intent fail, that

courts may look to the effects of a law in order to influence

their construction of it." But, whilst it may be conceded,

that,- where its provisions are ambiguous and the legisla-

tive intent is doubtful, the effect of several possible

constructions may be looked at, in order to determine

the choice," it is very certain, that] when once the inten-

tion is ^jlain, it is not the province of a Court to' scan

its wisdom or its policy (o). Its duty is not to make the law

reasonable, but to expound it as it stands, according to the

real sense of the words (d).

§ 5. Considerations of Policy [What is called the " policy "

of the government, with reference to any particular legisla-

tion, is said to be too unstable a foundation for the con-

struction of a statute." The clear language of a statute can

be neither restrained nor extended by any consideration of

supposed wisdom or policy." So long as a legislative enact-

mefit violates no constitutional provision or principle, it

(ffl) Pike v. Hoare, Eden, 184, per »» Dudley v. Reynolds, 1 Kan. 285.
Lord Northington

;
per Cur. in ^^ See Gore v. Bazier, 3 Mass.

Dean v. Reid, 10 Peters, 524. 523, 539 ; Langdon v. Potter, Id.
[Ogden V. Strong, 3 Paine, 584.] 215, 221 ; Collins v. Carman, 5 Md.

(6) The Ornamental Woodwork 503 ; Cearfoss v. State, 43 Id. 403 ;

Co. ». Brown, 2 H., & C. 63 ; 32 L. Bosley v. Mattingley, 14 B. Mon.
J. Ex. 190, per Martin, B., and (Ky.) 89 ; and post, §§ 113 et seq.
BramwelK B. ; Mirehouse v. Ren- {d) Biffin v. Yorku, 6 Scott N.
ncll, 1 CI. & F. 546, per Parke, J.; R. 234, 5 M. & Gr. 428, per Cress-
R. V. The Poor Law Commission- well, .1. See ex. gr. Plasterers' Co.
ers, 6 A. & E. 7 ; Biffln v. Yorke, v. Parish Clerks' Co., 6 Ex. 630
5 Man. & Gr. 437, per Erskine, J.

;

20 L. J. 863. [See post, 8 8 ]
May V. Grant, L. R, 7 Q. B. 877. " Hadden v. Collector, 5 Wall.

(ej Per Lord Ellenborougb in R. 107 ; Munic, Build. Soc'y v. Kent
V. Watson, 7 East, 214, and R. ». L. R. 9 App. Cas. 273.
Staffordshire, 13 East, 573; R. •!). "Hadden v. Collector, supra-
Hodnctt, 1 T. R. 100, per Lord Hyatt v. Taylor, 42 N. Y. 259 •

Mansfield ; R. v. Worcestershire, Horton v. School Comm'rs 48 Ala'
3 P. & D. 465, 13 A. & E. 283, per 598; Com'th v. Shopp, 3 Woodw"
Lord Duniiiau ; per Biamwell, B., (Pa.) 123 ; Pe Powers, 25 Vt 265 •

in Archer ». Jiimes, 2 B. & S. 61
; State v. Liedke, 9 Neb 468 •

Miller V. Saloinons, 7 Ex. 475. per Reynolds v. Holland, 35 Ark 56
'

Pollock. C. B. ;
Exp. Attwater, 5 Miller v. Childress, 2 Humph.

Ch. U. 30, per James, L. J. (Tenn.) 330.
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must be deemed its own sufficient and conclasiv6 evidecce

of the justice, propriety and policy of its passage." The
language of Mr. Justice Story, concerning constitutional con-

struction, applies almost equally to that of statutes :
" Argu-

ments drawn from impolicy or inconvenience ought here to

be of no weight. The only sound principle is to declare ita lex

scripta est, to follow and to obey ; nor, if a principle so just

could be overlooked, could there be well found a more unsafe

guide or practice than mere policy and convenience. Men on

such subjects comple'xionally differ from each other. The
same men differ from themselves at different times. . . .

The policy of one age may ill suit the wishes or the policy

of another.'""]

§6. Oonsequenoes.—It has been said that though vested

rights are divested, those who have to interpret the law must

give effect to it {a). And they are bound to do this even

when they suspect (on conjectural grounds only) that the

language does not faithfully express what was the real in-

tention of the Legislature when it passed the Act, or would

have been its intention if the speciiic case had been proposed

to it. [" Even when a court is convinced that the Legisla-

ture really meant and -intended something not expressed by

the phraseology of the Act, it will not deem itself author-

ized to depart from the plain meaning of the language which

is free from ambiguity.""] "It may have been an over-

sight in the framers of the Act," says Parke, B., in one case,

"but we must construe it according to its plain and obvious

meaning" (5). [Though the consequence should be to

" Flint, &G. , Co. V. Woodliull, can, of course, be no more
25 Mich. 99. S. P., People v. Hay- "cogent evidence," than the plain,

den, 50 N. Y. 535 ; People v. unambiguous language of the
Briggs, Id. 553 ; Be Lower Chat- Legislature itself. *

ham, 35 N. J. L. 497 ; Jewell v. (a) Midland R. Co. v. Pye, 10 Q.
Weed, 18 Minn. 273; and see B. N. S. 179, per Erie, C. J. [See
Baxter v. Tripp, 12 R. I. 310. post, § 383.]

3» Story, Const., | 436; post, §(?
»• Smith v. State, 66 Md. 315,

507,534. See Jersey City, etc. Co. V. 317. S. P., Bradbury v. Wageu
Consumer's Gas Co., 40 N. J. Bq. liorst, 54 Pa. St. 182; Wood-
427, where it is said, that, in the bury y. Berry, 18 Ohio St.

constructionof a statute, a purpose 456. And see St. Louis, etc. R,

to disregard what is recognized as R. Co. v. Clark, 53 Mo. 314

;

sound public policy, shall not be Hicks v. Jamison, 10 Mo. A pp. 35.

attributed to the Legislature except (6) Nixon v. Phillips, 31 L. J,

upon most cogent evidence. There Ex. 90, 7 Ex. 192.



10 LITEEAL INTBKPEETATION. [§ '

defeat the object of the act, a construction not supported by

the language of it cannot be imposed by the court in order

to effectuate what it may suppose to be the intention of the

Legislature."] " Our <iecision," says Lord Tenterden (a),

"may, in this particular case, operate to defeat the object

of the Act ; but it is better to abide by this consequence

than to put upon it a construction not warranted by the

words of the Act, in order to give effect to what we may

suppose to have been the intention of the Legislature."

[A fortiori, where a statute, in langna^, clear, positive and

direct and leading to no absurdity, gives a suitable remedy

for an existing evil, though an inadequate one, a construction,

which, upon the ground of a supposed intention of the

Legislature to give a more effectual one, would undertake

to enlarge the terms of the Act, would be unwarranted ;"

and especially in the case of penal statutes, a failure of

justice resulting from the grammatical ,and natural meaning

of their terms cannot be obviated by a construction which

would extend the language beyond such meaning." Again,]
" I cannot doubt," says Lord Campbell, (b) " what the

intention of the Legislature was ; but that intention has not

been carried into effect by the language used. ... It is far

better that we should abide by the words of a statute, than

seek to reform it according to the supposed intention."

" The Act," says Lord Abinger, in another case (o), " has

practically had a very pernicious effect not at all contem-
plated ; but we cannot construe it according to that result.""

§ 7. In short, when the words admit of but one meaning,
a Court is not at liberty to speculate on the intention of the
Legislature, or to construe an Act according to its own
notions of what ought to have been enacted {d). Nothing

« Fiye V. R. R Ca, 78 11 399 ; M. & W. 896. See also per Lord

/^?'i7 J^^^Z-
^° ^'^}'^^- „„

Denman, in R. v. Mabe, 8 A. & E.
(as) R. V. Baiham, 8 B. & C. 99 ; 581.

I'^t^nZZJTu^'Jn V'io^-
^-

,

'" ^^« " *°°«t «^1« discussion of
8° l.?bS ^ 'J *oSi '^^ha *,^^ principle under examination in

^ Bzekiel V. D.xon 3 Ga 146. the dissenting opinion of Mr. Jus-

ofi? ^T'h''^"'" ^\ ^.'^A'i
^ °''^S. tice Green, in Penna. R. R. Co. v.

k nni ''? P°''' ^ ^^f ,. ^ o Pittsburgh, 104Pa. St, 532. 543. ^eq

616^221 T fr"'«°'=^> 1 E. & B.
(^) Per Cur. in York & N. Mid-

7\ . ..' ''J^V ^ land R- Co. v. R. 1 E & B 864
(e) Atty. Genl v Lockwood, 9 23 L. J. Q. B 230.

^' *® " ^^
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could be more dangerons than to make suoh considerations

the ground of construing an enactment that is quite com-

plete and unambiguous in itself. [" The moment we depart

from the plain words of the statute, according ,to their

ordinary and grammatical meaning, in a hunt for some

intention founded on the general policy of the law, we find

ourselves involved in a ' sea of troubles.' DiflBculties and

contradictions meet us at every turn;"" Indeed,] to depart

from the meaning on account of such views, is, in truth, not

to construe the Act, but to alter it (a). But the business of

the interpreter is not to improve the statute ; it is, to ex-

pound it. [Whilst he is to seek for the intention of the

Legislature," that intention is not to be ascertained at the

expense of the clear meaning of the words."] The question

for him is not what the Legislature meant, but what its

language means (b).

§ 8. Iianguage. Intent, Judicial Iiegislation.—[It is inaccu-

rate to speak of the meanitig or intent of a statute as some-

thing separate or distinct from the meaning of its language.

" The interition of the Legislature is to be ascertained by

means of- the words which it has used, and though these

words are often modified; though their literal sense is not

always adopted, though they are sometimes strained, trans-

ported, treated as inadequate or as superfluous, they are ^ill

the only interpreters of the mind of the Legislature.""

" Index animi sermo."" " The court knows nothing of the

intention of an act, except from the words in which it is

expressed, applied to the facts existing at the time ;'"' '
' the

meaning of the law being the law itself,"" It is upon this

ground that the rule must have its rational foundation,

'• Dame's App. 63 Pa. St. 417, per Cockburn, C. J., in Palmer v.

433, per Sharswood, J. Thatchgl-, 3 Q; B. D. 353, 47 L. J.

(a) Per Lord Brougham in M. C. 58 ;
per Lord Coleridge, in

Gwynne v. Burnell, 6 Biiig. N. C. Cdxhead v. MuUis, 3 0. P. D' 4 19,

56 ; per Lord Weslburyin Exp. St. 7 L. J. 761.

Sepulchre's, 33 L. J. Oh. 373
;
per «» Wilberforce, Stat. Law, p.

Grove, J., in AlUdns v. Jupe, L. 103.

R. 3 C. P. 385. " Edrich's Case, 5 Rep. ai p.

»',laraes V. Patten, 6N. Y. 9, 18. 118 b.

»«Leoniv. Taylor, 20 Mich. 148; *' Logan v. Earl Coiirtown 13

S. P., Frye v. R. R. Co., 73 111. Beav. 23.

39S. *^ Reiser v. Saving Fund Afw'n

(6) Wigram, Interp. Wills, p. 7 ;
39 Pa. St. 137, 144.
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which, where the words can bear but one meaning, declares

that there is no room for interpretation. If the construc-

tion of a statute were not essentially the construction of

its language, there could be no reason for binding a court'

to the clear meaning of an act working an injustice or incon-

venience unforeseen by the Legislature. Yet it is clear,

that,] to give it a construction contrary to, or different from

that which the words import or can possibly import, is not

to interpret law, but to make it ; and Judges are to remem-

ber that their office is jus dicere, not jus dare (a). [Every

departure from the clear language of a statute is, in effect,

an assumption of legislative powers by the court." It has,

indeed, been intimated that this is the case wherever the

court permits the consideration of consequences to dictate

the construction of a doubtful act.** " The judge must

decide, but the law has not spoken. It is evident that his

functions necessarily become to a certain extent legisla-

tive."*' It is submitted, however, that this is inaccurate.

If tlie judge were to guess at the interpretation, and arbi-

trarily fix the result, no doubt it would be true that he

would be assuming the functions of a legislator. But so

long as the interpretation of an ambiguous enactment pro-

ceeds upon ascertained legal principles, which " those who
were or ought to have been learned in the law " must be

Supposed to have understood,*' and with reference to which

the act must he presumed to have been framed and passed,

it cannot be said that the result is a new law, or even a

departure from the language of the statute construed. It is

simply giving effect to that language as understood in the

light of recognized rules and presumptions relating to

legislative language.]

§ 9. Application of the Principle of Literal Interpretation.—

Though this rule appears so obvious, it is so frequently

(a) Lord Bacon, Essay on Judica- " See Dudley v. Reynolds 1
ture. PerPollock, C. B., InRod- Kan. 285.
rigues v. Melluish, 10 Ex. 116. « Sedgwick, Constr. of Stat. &
[Poor V. Considine, 6 "Wall. 458.] Const., p. 266.
« Brewer v. Blougher, 14 Pet. « See Brocket v. R. R. Co., 14

178 ; Cearfoss v. State, 42 Md. Pa. St. 241, 243 ; Com'th v.*« Churchill, 2 Met. (Mass.) 118

;

State V. Brooks, 4 Conn. 446.
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appealed to that it is advisable to illustrate it by some exam-

ples to show its general scope and the limits of its applica-

tion. It was repeatedly decided at law (a), for instance, that

the statutes of limitations which enact that actions shall not

be brought after the lapse of certain periods from the time

when the cause of action accrued, barred actions brought

after the time so limited, though th^ cause of action was

not discovered or, practically, discoverable by the injured

party when it accrued, or was even fra!udulently concealed

from him by the wrong-doer, until after the time limited

by the Act had expired (J). The hardship of such decis-

ions is obvious, but the language admitted of no other con-

struction. [Even where a survey, the making of which

would have had the efEect of taking the case out of a statute

of limitations, was prevented by legislation, the court

refused to admit an exception."] So, if an Act provides

that convictions shall be made within a certain period after

the commission of the offense, a conviction made after the

^apse of that period would be bad, although the prosecution

had been begun within the time limited, and the ease had

been adjourned to a day beyond it, with the consent, or

even at the instance of the defendant (e). So, when an Act

(a) Before the Judicature Act of now generally abandoned:" Sedg-
1873 (s. 24). wick, Constr. of Stat., &c., p. 277,

(6) Short V. McCarthy, 3 B. & citing Dozier v. Ellis, 28 Miss. 730;
A. 626 ; Brown v. Howard, 2 B. & Melver v. Regan, 2 Wheat. 25.

B. 73 ; Colvin v. Buckle, 8 M. & See also Allen v. Miller, 17 Wend.
W. 680 ; Imperial Gas Co. v. Lon- (N. Y.) 202. But see First Mass.
don Gas Co., 10 Ex. 39 ; Bonomi Turnp. v. Fisher, 3 Mass. 201 ;

V. Backhouse, E. B. & B. 622, 37 Homer v. Fish, 1 Pick. (Mass.)
L. J. Q. B. 378, 28L. J. 380, 34ii. 435.1

J. 181, 9 H. L. 503 ; Smith V. Fox, «McIver v. Regan, 2 Wheat,
6 Hare, 386 ; Violett v. Sympson, 25.

37 L. J. Q. B. 136 ; Hunter v. Gib- (c) R. v. Bellamy, 1 B. & C. 500 ;

bons, 1 H. & N. 459 ; Lamb v. R. v. Tolley, 3 East, 467 ; Bellew
Walker, 3 Q. B. D. 389. As to v. Wonford, 9 B. & C. 185 ; Fanell
concealed fraud, see the cases in v. Tomlinson, 5 Bro. P. C. 438

;

equity collected in Ecclesiastical Adam v. The Inhabitanta of Bris-

Commissioners v. N. B. R. Co., 4 tol, 2 A. & B. 389 ; R. v. Mainwar-
Ch. D. 845, and since the Judica- ing. E. B. & E. 474, 27 L. J. M.
ture Act of 1873, Gibbs v. Guild, C. 278. [See West v. Comm'th, 3
9 Q. B. D. 591, 51 L. J. Q. B. Woodw. (Pa.) 61, where a judg
313. See also Kirk v. Todd, 21 ment entered on March 27, 1871,

Ch. D. 484. [" The idea that in pursuance of an agreement of
implied and equitable exceptions, counsel made March 31, to take
which the Legislature has not up the case on that day for argu
made, are to be engrafted by the ment, was reversed on certiorari,

courts on a statute of limitations is the offence having been committed
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gives to persons aggrieved by an order of justices, a certain

period after the making of the order, for appealing to the

Quarter Sessions, it has been held that the time runs from

the day on which the order was verbally pronounced, not

from the day of its service on the aggrieved person (a).

Even when the order is made behind his back, as in the case

of stopping up a road, the time runs from the same date,

and not from the day on which he got notice of it (5), not-

withstanding the manifest hardship and injustice resulting

from such an enactment (c).
,

§ 10. The Welsh Sunday closing Act of 1881, being fixed

to come into operation on the day " next appointed " for the

annual licensing meeting, was by a literal construction post-

poned for a year later than was, in all probability intended
;

but the Court refused to avert this result by any departure

from the primary meaning of the words (cZ). If an Act of

Parliament provides that no deed of apprenticeship shall be

valid unless signed and sealed by justices of the peace, the

omission of the seal would be fatal to the validity of the

instrument (e). [So, under a statute requiring tlie certificate

of a married woman's acknowledgment of a written instru-

ment to be under seal, the absence of a seal renders the in-

strument invalid.*'] The Bills of Sale Act requiring an

aflSdavit of the due attestation as well as of the execution of

the deed, the omission in the former to mention the attes-

tation was held fatal, although the attestation clause of the

deed asserted it {/). It would not be open to the interpreter

September 18, 1870, and the gov- (e) R. v. Stoke Damarel, 7 B. &
erning statute requiring the con- C. 563. See also R. v. MelUnghani,
viotion to be made within six 3 Bott. 492 ; R. v. Margram, 5 T.
monthe after the commission of the R. 153 ; R. v. St. Peter's, 1 B. &
ofEenoe.] Ad. 916 ; R. t. St. Paul's, 10 B. &

(a) R. V. Derbyshire, 7 Q. B. 193; C. 13 ; R. v. Staffordshire, 28 L.
R. V. Huntingdonshire, 1 L. M. & J. M. C. 17.

P. 78; B?p. Johnson, 3 B. & S. •" McLaurin v. Wilson, 16 S. C.
947; R. V. Barnett, 1 Q. B. D. 402.

538 ; comp. R. v. Shrewsbury. 1 (f) Ford v. Kettle, 9 Q. B. D.
E. & B. 711, 23 L. J. M. C. 98. 139. [So, in innumerable casss,

Ji) R. V. Staffordshire, 3 East, in this country, where statutes
151. require separate acknowledgements

(c) Per Tiord Ellenborough, Id. by married women of the free
l''^8- execution of conveyances of their

(4) Richards v. McBride, 51 L. property injierests, sad the affixing
J. M. (3. 15. of a certiflcftte by the ma^ptr^re
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in such cases, to shut his eyes to the formalities required,

because he (^emed them unimportant, or because a hardship

or failure of justice might be the consequence, in the par-

ticular case before him, of a neglect of any of them.

An Act which enacted that a pilot was to deliver up his

licence to the pilotage authorities " whenever required to do

so," would call for implicit obedience to the letter, however

arbitrarily tlie power which it conferred might be misused,

and although the withdrawal of the license would in effect

amount to a dismissal of the pilot from his employment {a).

The Prescription Act, making all easements indefeasible

which were enjoyed for a number of years " next before

some suit or action wherein the claim or matter" was

brought in question, was held to leave the title to every

easement inchoate only, no matter how long it had been

uninterruptedly enjoyed, until a suit or action was brought,

when it ripened into a complete right (S). The Act which

provided that if the occupier assessed to a rate ceased to

occupy before the rate was wholly discharged, the overseers

should enter his successor in the rate book, and the outgoer

should not be liable for more than his due proportion, was

held not to relieve him from the rest of the rate, when the

premises remained unoccupied after his removal (c).

An enactment that a magistrate might on the application

of the mother of a bastard, summon its putative father for

its maintenance, within twelve months from its birth, would

not authorize a second magistrate to issue a second summons
after the expiration of the first twelve months, merely

because the summons could not be seived by reason of the

defendant having absented himself, and could not be renewed

or continued, because the justice who hadissued ithad died {d).

taking the acknowledgment at- K. S. 456, 31 L. J. 333.
testing such procedure, the failure (c) St. Werburgh v. Hutchinson,
of the certificate to , state any one 5 Ex. D. 19 ; 33 & 33 Vict. c. 41 , s.

of the requisites has been held to 16. « See, as other illustrations, B.
invalidate the instrument.] v. Mabe, S A. & K 531 ; Marsdcn

(a) Henry v. Newcastle Trinity v. Savile Foundry, 3 Ex. D. 203
;

House, 8 E. & B. 723, 27 L. J. M. Simpkin v. Birmiughum, L. R. 7

C. 57. Q. B. 482 ; While v. Coquetdale,
(6) 3 & 3 Wm. 4, c. 71 ; Wright 7 JQ. B. D- 238.

V. Williams, 1 M. & W. 77. See {d) T & 8 Vict. c. 101 ; R. v.
Ward V. Robins. 15 M. & W. 237 ; Pidt€ord, 1 B, & S. 77, 30 L. J.

and Cooper v. Habbuck, 12 0. B. M. 0. 133.
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And as the same enactment required the -justices to hear

the evidence of the mother at the hearing, and such

other evidence as she might prodiico, and if her evidence

was corroborated, to adjudge the man to be the putative

fathei-, it was held that no ordei- could be made against the

putative father when the mother was not examined, having

died after the summons and before the hearing {a). [So,

where a statute declared that the man charged by the

mother of a bastard child to be its father should be the

reputed father, and she persisting in said charges in the

time of her extremity of labor, or afterwards in open court

upon the trial of the person so charged, the same should be

given in evidence in order to convict such person of

fornication, it was held that her declarations during labor

not corroborating any previous " charge," i. e. formal com-

plaint under oath before a committing magistrate, were not

sufficient to convict."]

§ 11. Where an Act prohibits the removal of a convic-

tion by certiorari to the Supreme Court, that writ cannot be

issued (justices having jurisdiction) even for the purpose of

bringing up a case stated by justices for the opinion of the

Court ; although the object of such a prohibition is to pre-

vent convictions being quashed for technical defects, but

uot to exclude the jurisdiction of the Supreme Court, when

consulted on a substantial question which the justices them-

selves have raised (5). An Act which imposed a penalty on

any person who piloted a ship in the Thames before he was

examined and admitted a Trinity House pilot was held not

to reach one who had been expelled from the Society after

examination and admission (c). So, where an Act gave

an appeal to the next session, and directed that " no appeal

should be proceeded upon " if it was found by the session that

no reasonable notice had been given, but should be adjourned

to the next session, the appellant was enabled to secure delay

bj omitting to give any notice, so that the session could not

Oi) R. V. Armytago, L. R. 7. Q. (J) R. v. Chantrell, L. R. 10 Q.
B. r.3. B. 587.
" Comm'th v. Betz, 2 Woodw. (c) Pierce v. Hopper, 1 Stra.

(Pa.) 311. 349.
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find that "reasonable notice" had been given(a). In this

case the construction worked an injustice and enabled a

person to take advantage of his own wrong or neglect ; but

the language of the Legislature admitted of no other con-

struction. Where an Act disqualified from killing game
all persons not possessing land of a certain value, except the

Leir apparent of an esquire or other person of higher degree,

it was held that esquires not possessed of the requisite prop-

erty qualification were not excepted. However strange it

might seem that the Legislature should refuse them the

privilege which it had granted to their eldest sons (a), it

was held to be safer to adopt what the Legislature had

actually said rather than to conjecture what they had meant

to say (&). So, under an Act which qualified for the magis-

tracy owners in immediate remainder or reversion of lands

leased for two or three lives, it was held that a remainder-

man expectant on the death of a tenant for life in possession

was not qualified, as there was no lease. There was perhaps

no good reason why the qualification should not have been

extended to such a remainderman, but there was no actual

absurdity, inconvenience, or injustice in the omission (d).

§ 12. A statute which empowered a Court of Requests to

summon any persoij residing in a town or navigating from

its port, by leaving the summons at his abode, and to proceed

ex parte if he did not appear, was held to justify ex parte

proceedings against a seafaring man who had for months

before the summons, and during the whole of the proceeding,

been absent beyond the seas {e). [Dnder an act which

declared the wives of any mariners or others gone to sea to

have the rights and duties of feme sole traders, it was held

immaterial whether the husband had gone to sea as a

mariner or a passenger."] So, where an Act authorized

justices to hear bastardy cases on proof that the summons

(as) 9 Geo. 1., c. 7; K. v. Bucks, v. Watts, 3 E. & B. 452, 23 L. J.

3 East, 343 ; R. v. Staffordshire, 7 149.

East, 549. See R. v. Sussex, 4 Best («) Culverson v. Melton, 13 A.
& 8. 960 ; 34 L. J. M. C. 69. & E. 753.

(6) Jones v. Smart, 1 T. R. 44. "> Jacobs v. Peatherstone, 6
(c) Per Ashurst, J.. Id. 51. "Watts & Serg. (Pa.) 346
[d) 18 Geo. '2, c. 20 ; Woodward
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had been served at the last place of abode of the putative

father, it was held that they had jurisdiction in a case where

the latter was abroad, and had had no cognizance of the

summons (a). The Carriers Act, which exempted a common

carrier from liability for the loss of or injury to certain

classes of goods unless the value was declared and insured,

was construed literally as exempting him from liability, even

when the loss was owning to his negligence (5). The

Common Law Procedure Act of 1854, which empowered a

judge to order either party to a cause to produce documents,

upon the application of the other party supported by his

own affidavit was held not to authorize an order on the

affidavit of another person in its stead (e). [So, under

a statute requiring the deed of a feme convert to be ac-

knowledged by hei', she cannot acknowledge by attorney in

fact
; " nor can the magistrate, required to take her

acknowledgment, take it through a sworn interpreter."]

So, the Solicitors Act, 23 & 24 Vict. c. 127, s. 28, which

authorises the imposition of a charge for cost on property

recovered or preserved through the instrumentality of a

solicitor, was held not to authorize such a charge, where the

suit was to prevent or stop an invasion of the right to light

;

for this was a suit not respecting property, but respecting

an easement merely, or the mode in which it was enjoyed (5) •

nor to a case where proceedings had not gone beyond a

decree for an account, and the parties had then compromised
without the knowledge of the solicitor of the party who
thereby did recover property (e).

§ 13. [In obedience to the rule in question, the Supreme
Court of the United States refused to modify, by a con-

struction which would have read an act as if a succeedins

(a) R. V. Damarell, L. E. 3 Qi B. ford «. G. W. R. Co., 33 L. J. C.
769. See also R. v. Davis. 1 Bail P., 307, 16 0. B. N. S. 761
C. C. 191, 22 L. J. M. C. 143 ; R. " Dawson v. Shirley, 6 Blackf.
V. Iliggins, 7>E. & B. 557, 26 L. J. (Ind.) 531.
M. C. 116. Camp. R. v. Smith, »« Dewev v. Campan. 4 Mich.
L. K. 10 Q. B. 604. 565. "

(6) Hiiitoa V. Dibben, 2 Q. B. (d) Poxon v. Gascoiene, L. R. 9
646 : Moriitt v. N. E. R. Co., 1 Ch. 654.

^l, B- p. 802. (e) Pinkerton v. Easton, L. R. 16
(o) Chnstopherson v. Lotinga, Eq. 440.

15 C. B. N. 8. 809 ; comp. Kings-
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section preceded the one next before it, the language of

the statute, which, read in the order of its clauses, pre-

sented no ambiguity, although it resulted in what was termed

by dissenting members of the Court an absurdity, viz., the

giving of an intestate's estate, not to. his next of kin, but to

his brothers and. sisters, instead of his, own children." By
adopting the construction which would have read the fifth

section as preceding ^the fourth, "instead of adjudicating,"

says Mr. Justice Swayne, " we should legislate. . . Our
function is to execute the law, not to make it."" And
following the same rule of literal construction, it was held

that the phrase " and have the casting vote " gave the

chairman to whom it applied a casting vote, in addition to

his previous vote as a member upon the same question, *. e.,

a double vote in case of a tie." Again, where an act provid-

ing for the manner in which a person charged in execution

.

might obtain his liberation from imprisonment, required

that notice should be served " on the creditor or creditors, if

he, she or they. are within the Commonwealth," the court

decided that notice must be served on all such creditors,

though such construction was admittedly attended with

great inconvenience where creditors were numerous."
And in the provision of a statute for the improvement of

swamp lands upon a petition by owners, the phrase " the

greater part of them in interest '' was construed, according

to its plain meaning, as referring to that portion having the

greatest interest in point' of value, regardless of the question

of area."

§ 14. [So, under" an act which declared that all policies

of life-insurance or annuities taken or to be taken out for

the benefit of, or bona fide assigned to, the wife, or children,

or other dependent relative, should be vested in such bene-
ficiary free and clear from all claims of the creditors of the

insured, it was held that the question of bona fides could
only arise in cases of assignments, and that the title of the

"PoOTT.Cons«iine,G Wall. 458. "People v. Church, 48 Bnrb" Ibid. Compare, on the subject (N. Y.) 603.
of transposition of clauses. State « Putnam v. Longley, 1 1 Pick.
V. Turnp. Co., 16 Ohio St. 308; (Mass.) 487.
and see post, § 318. « HeUiy v. Thomas, 119 Mass.

583.
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beneficiary, when existing by force of original issue in tlie

name or for the benefit of such beneficiary must be deemed

irrespective of any question of good faith," A provision in

a statute that " all laws and parts of laws now in force,

relative to the sale of vinous or spirituous, malt or brewed

liquors, or any admixture thereof, in the county of A.,

or any part thereof, be and the same are hereby repealed,"

repealed as to the county of A. all general and special laws

respecting such sale in force in said county, except those for

which the act itself provided ; it repealed, e. g., the general

law prohibiting the sale of intoxicating liquors on Sunday."

An act authorizing the transfer of judgments generally

from one county to another for the purpose of lien, per-

mitted the transfer of a judgment, for that purpose, which

had been opened by the court of the county, in which it was

originally entered, and as to which an issue had been awarded

by said court, and defendant let into a defence." An act

providing that " any borrower " might contract for the pay-

ment, in addition to interest, of " any and all sums assessed

or to be assessed for taxes upon the loan or its interest,"

applies as well to municipal corporations as to other cor-

porations and individuals." Under an act abolishing im-

prisonment for debt, a judgment or decree for the payment

of costs incident to a suit founded upon contract, and not

involving a breach of trust, e. g., the payment of master's

fees in an equity proceeding, was held unenforceable by

attachment against the person of the defendant." An act

authorizing the filing of mechanics' liens in certain cases,

against leased estates, applies whether the lease be oral or

written." tinder an act providing that real estate sold by

the sheriff shall be held and enjoyed by the pui-chaser, his

heirs and assigns, as fully and amply, and for such estate or

estates as the defendant had therein, the omission of words

" McCutcheon's App., 99 Pa. of the proceedings on the original
St. 133. judgment: Ibid.

»» Com'th V. Gedikoh, 101 Pa. " Fidelity, &c. Co.. v. Scranton,
St. 354. 102 Pa. St. 387.

«» Kittanning lus. Co. v. Scott, « Pierce's App., 103 Pa. St. 27.
101 Pa. St. 449 ; though, of course, Comp. post, § 74, Wood v. Wood,
no execution could be issued on Phill. L. (N. 0.) 538.
the transcript, during the pendency «' Mountain City, &c Ass'n. v,

Kearns, 103 Pa. St. 403.
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of inheritance in the sheriif a deed does not limit the estate

conveyed to the purchaser.'* An act authorizing a corpora-

tion to assess upon each share of stock such sums of money
as the stockholders think proper, not exceeding, in the whole,

the original par value of the stock, confers the power to

make such assessments iipon stock the full par value of

which has been already paid by the subscriber." Under an'

act giving a reward to " whosoever shall pursue and appre-

hend any person who shall have stolen any mare," etc., the

owner of such animal, who pursues and apprehends the thief

that stole it, is entitled to the reward." Upon the same prin-

ciple of construction an act making the propprty of the county

of B. in the township of 0. liable to road-taxes in' said town-

ship, did not subject to such taxation the real estate owned

in said township by the "Directors of the Poor, etc., of the

county of B.," a corporation created by statute for purposes

relating to the poor of said county. "It certainly does not

matter that the money used for the purchase of the land and

the erection of the buildings was raised by assessments made

by the County Commissioners, for the money thus raised was

intended for the use of the poor district, and the municipal-

ity known as B. County had no interest in or control over

it or the property it was used to purchase."

"

§ 15. [So, again, power given by statute to purchase " any

property," gives power to purchase real and personal prop-

erty." And an act disposing of state property, excepting

that portion " known jis the government reservation," excep-

ted all lands known by that name, whether the reservation

had any legal existence or not," In another case, the court

refused to read " no " for " an " in the absence of positive

proof of error furnished by the original enrolled bill."

Under a statute providing that " an action may be brought

by any person in possession. . . against any person who

»* Middleton v. Middleton, 106 " Cumru Township v. Poor
Pa. St. 258. Directors, 112 Pa Si. 364.

«5 Price's App,, 106 Pa. St. 431. «8 DeWitt v. San Francisco, 3

See to similar efiect, as to liability Cal. 389.

of stockholders under Wis. R. S. " People v. Dana, 32 Cal. 11 ;

^•1769, Sleeper v. Goodwin, 67 Blane v. Bowman, Id. 33.

Wis. 577. '° Angele de Sentmanat V. SouIS,
«« Butler .Co. v. Leibold, 107 Pa. 33 La. An. 609.

St. 407.
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claims an estate . . therein . . adverse to him, for the pur-

pose of determining such adverse claim," etc., it was held

that any interest claimed adversely to the plaintiff might be

determined, whether claimed from the same source from

which the plaintiff claimed, or from a different one."

Where a statute prescribes as the punishment for an offense,

fine and imprisonment, the court is bound to inflict both

upon the party convicted."]

§ 16. [Again, where an act directed that " the unpaid

balance" "of $664,300" on the sale of certain railroads,

" together with all interest that might accrue thereon," be

appropriated to building a branch road between certain ter-

mini, and the unpaid balance upon the sale referred to was,

in point of fact, $674,300, it was held, t^at, the language

being plain and unequivocal, it could not be controlled by .

any presumed intention to appropriate the whole balance,

and that, therefore, a mandamus would not lie against the

State to enforce the payment of the difference of $10,000

between the actual balance and the sum named as such in

the Act." So, under an Act providing that a demand exhib

ited within two years might be proved within three years,

although it was clear that three was substituted for two by
mistake, the court refused to construe away the plain mean-
ing of the language as it stood." So, again, where it was
evident that, in copying from an earlier act, the words
"other than the county," before the word "from," had
been omitted in the requirement of fifteen days? notice of
" a motion to amerce the sheriff of any county from which
the execution is issued," the court declined to depart from
the obvious meaning of the language used, by interpolating
the omitted words." An act entitling widows and orphans
of testators and intestates to a reasonable support and main-
tenance out of their estates, for a period of twelve months
immediately after the death of such, was held to apply
equally whether the estates thus drawn upon were solvent

" Walton V. Perkins, 33 Minn. Clark, 58 Mo. 314.

^^^jTT a ir- , .. ^ . , " Hicks V. Jamison, 10 Mo. App.

''"8t.Z„?"etf^r!t Co. V. St"4^°°'^''"^
^- ^-y- '' «•»'«
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or insolvent." An act forbidding the carrying of concealed

deadly weapons is violated by the carrying of a pistol con-

cealed but for a moment."

§ 17. ExcepUons.—It is but a corollary to the general

rule in question, that nothing is to be added to or to be

taken from a statute, unless there are similar adequate

grounds to justify tlie inference that the Legislature

intended something which it omitted to express (a).

[Unless upon such grounds, courts are not at liberty to

engraft exceptions or limitations upon words of general

scope and comprehensiveness." Where a statute makes no

exceptions, the courts can make none." Thus, wliere an act

prohibited absolutely the sale of liquor, the court refused to

recognize an exception in the case of liquor shown to have

been sold and used as medicine." So, an act making the

prohate of wills devising real estate conclusive as to such

realty unless appealed from within five years, operates

against all persons, whether under disabilities or not." And
a statutory limitation to five years of the lien of a decedent's

debts upon his realty, excepting the cases of mortgages and

judgments, and where an action for recovery is brought, is

subject to no other exceptions, and to no distinction as to

the chai-acter of the debt or demand ; so that a debt due by
a guardian, at his death, to his ward, though, as a trust,

beyond the reach of the general limitation laws, can be a

lien on his real estate, except in the cases provided for by

" Hopkins v. Long, 9 6a. 261. some supposed intent, or absence
" Brinson v. State, 75 Ga. 883. of intent, which would prevent the
(a) See per Tindal, C. J., in application of the words actually

Everett v. Wells, 2 M. & Gr. 377 i used to a given subject:" Pitts-

per Lord Westbury in Exp. St. burgh v. Kalcbthaler, 114 Pa. St.

Sepulchre, 33 L. J. Ch. 375 ; Re 547, 553.

Cherry's Estate, 31 L. J. Ch. 351. » Com'th v. Kimball, 34 Pick.
See, however. Re Wainright, (Mass.) 370. But see Thomasson
Williams v. Evans, and other cases v. State, 15 Ind. 449, where, by
mentioned infra, SJg 395, et seq. construction, exceptions were made
" U. 8. v. Coombs, 12 Pet. 73 ; as to liquor sold for medicinal or

Tyman v. Walker, 35 Cal. 634 ; sacramental purposes.
Jones V. Jones, 18 Me. 308 ; Har- " Cochran v. Young, 104 Pa. St.

rington v. Smith, 38 Wis. 43 ; Tor- 333 ; and see Warfleld v. Fox, 53
ranee v. McDougald, 13 Ga. 526. Id. 383 ; Hunt v. Wall, 75 Id. 413;

"Kirlpatrick v. Byrne, 35 Miss, and see McGaughey v. Brown, 46
57. " It is always unsafe to depart Ark. 35, 87. as to Coverture, citing
from the plain and literal meaning Pryor v. Ryburn, 16 Id. 671

;

©f the words contained in legisla Gwynn v. McCaiiley, 33 Id. 97
;

tivc enactments out of deference to ' Morgan v. Hamlet, 113 U. S. 449.
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the act, for only five years after the guardian's death." So,

-Where an act authorized the courts of common pleas to

chanoe the name, style and title of any corporation within

their respective jurisdictions, "provided, that no proceeding

for such purpose shall be entertained by the courts until

notice of such application is given to the Auditor General,

and proof of such fact is produced to the courts," it was

held that this requisition applied to all corporations whether

of the class whose charters were to be filed in the Auditor

General's oflBce, or not.'' And so, again, under a statute

declaring that " all property . . from which any income or

revenue is derived shall be subject to taxation," it was held

that water-works from which a revenue was derived, though

the works were owned by a municipality, and irrespectively

of the question whether the revenues were paid into the

treasury of the municipality or used in maintaning and

improving the property, were subject to county-tax." Upon

the same principle an act permitting any wife to file a libel

in divorce, includes a wife who is under age ;*' and an act

authorizing the foreclosure of mortgages by advertisement

and sale under power contained in them, admits of no excep-

tion in favor of an insane mortgagor."]

§ 18. Additions A case which has been omitted is not to

be supplied merely because there seems no good reason why
it should have been omitted, and the omission appears con-

sequently to have been unintentional. Thus, the Divorce

Act, which provided that any order made iot the protection

of the earnings of a deserted married woman might be dis-

charged by the magistrate who made it, was held not to

empower his successor to discharge it, though the magistrate

who had made it wa§ dead (a). [So, where an act had con-

ferred upon an officer the right to receive the proof or

acknowledgment of all instruments in writing conveying

95 Oliver's App., 101 Pa. 399. Sharp, 5 B. & 8. 323 ; 33 L. J. M.
«> Re First Presb. Churcli, 107 0. 153 ; see now 37 & 28 Vict. c.

Pa. St. 543. 45. See also Nettleton v. Bunell,
^ Erie Co. v. Coiri'rs of Water 8 Scott, N. R. 738 ; Wanklyn v.

Works, 113 Pa. St. 868. Woollett, 4 0. B. 86 ; R. v. Asli-
«» .lories V. Jones, 18 Me. 308. burton, 8 Q. B. 871 ; Higgs ,v.

«» Encking v. Simmons, 38 Wis. Scliroeder, 8 C. P. D.' 253 New-
273. ton V. Boodle, 3 C. B. 795'; Hind

(a) 21 & 33 Viot. c. 85 ; EXp. v. Arthur, 7 B, & L. 282.
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land within the county in which he had jurisdiction, and a

later statute enlarged his authority to take acknowledgments

of deeds for lands in any part of the state, it was held that,

his power to receive proof of deeds remained restricted

to deeds conveying land in his own county." Similarly, an

act providing for testing the accuracy of the weights and

measures used in selling commodities, and punishing, the sell-

ing hy unmarked weights and measures, was of necessity

held inapplicable to buyers' scales and measures." In both

of these cases, it was admitted that there was no apparent

reason for the c discrimination. But the language of the

enactments was free from ambiguity and uncertainty, and

in such cases, courts cannot supply defects in the enactment

in order to carry out more fully the supposed purpose and

intent of the Leaislature." " It is not for courts of justice,

proprio marte, to provide for all the defects or mischiefs Of

imperfect legislation."] If an Act requires that a writ, on

renewal, shall be sealed with a seal denoting the date of

renewal, a copy of the writ cannot be substituted for the

original for this purpose, when the original is lost {a). [So,

where an act requires, in order to entitle plaintiff to judg-

ment for want of an affidavit of defense, that he file a copy

of the instrument or book . entries upon which his suit is

based, nothing short of an actual copy will suffice, and a

reproduction of a lost bond or book entry cannot be filed

with the effect of entitling plaintiff to such judgment."] So,

also, it was held that the 26 & 27 Vict. c. 29, which enacts

that answers made to an election commission shall not be

admitted in evidence in any proceeding except in cases of

" Peters v. Condron, 2 Serg. & made it the duty of the recorder of

R. (Pa.) 80. deeds to "certify the vecogni-
'* Soulhw. K. K. Co. v. Cohen, zance " of certain officers to the

49 6a. 627. prothonotary of the court of com-.
'' Swift V. Luce, 37 Me. 285. mon pleas, for the purpo.se of flx-
'" Stobt, J., in Smith V. Rues, 2 ing a lien on the lands of the sure-

Sumn. 354, 355. ties, etc., a certification of a certi-

- (a) 15 & 16 Vict. c. 76, and Ord. lied copy, instead of the original,

8, Judic. Act ; Davis v. Garland, 1 was helda compliance with the act-

Q> B. 250 ; and see Nazer v. Wade, Berlin v. Highberger, 104 Pa. St.

1:B. & S. 728, 81 L. J. Q. B.5; 143.J
Evans v. Jones, Id. 61 ; Freeman •' Com'th v. Laws, 7 W. N. C.

V. Tranch, 12 C. B. 406, 21 L. J. (Pa.) 80 ; Stoops v. Post. 15 Id
214. [But under an act whicU 176,
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"indictment" for perjury, left them excluded in " informa-

tions " for perjury filed by the Attorney-general (a).

§ 19. When the Common Law Procedure Act of 1852

abolished the writ of distringas without providing for the

service of a writ on lunatics in confinement and inaccessible,

it was found that no actions could be prosecuted against

them (5). So, when extra-parochial places were made rate-

able without either repealing the enactments which required

that a copy should be affixed on or near the doors of all the

churches in the parish, or making any other provision for

publication, it was held, where there was no church in the

extra-parochial place, that a rate affixed on a church door

fifty yards from the boundary was not valid for want of

publication (c). The 4 & 5 W. & M. c. 20, which required

that judgments should be docketted, enacted that undock-

etted judgments should not afEect lands as regarded pur-

chasers or mortgagees, or have preference against heirs or

executors. The 2 «fe 3 Vict. c. 11, abolished doeketting, and

enacted that no judgment should have effect unless regis-

tered ; but it made no provision for the protection of heirs

and executors. Though this was perh&ps an oversight,

resulting in hardship on an executor who had paid simple

contract debts without keeping sufficient assets to meet an

unregistered judgment of which he had no notice, the court

refused to supply the omission {d). These were all casus

omissi which the court could not reach by any recognized

canons of interpretation. [For, whilst, where a case not

expressly provided for by a statute is yet so clearly within

its reason as to warrant the inference that the Legislature,

having the case in contemplation, deemed it unnecessary

expressly to enumerate it, the court may extend the words
of the statute to such case, although, in their primary sense,

they may not include it; yet if there is nothing in the con-

text to give them a broader meaning,—if the omission was
because the contingency was unforeseen, and therefore not

(a) R. V. Slfttor, 8 Q. B. D. 267. («) R. v. Dyott, 9 Q. B. D 47
(6) Holmes v. Service. 15 C. B. 51 L. J. 104 ; 17 Geo. 2, c. 3. and 1

293. 28 L. J. 24 ; Williamson t. Vict c. 45.
Magg8, 28 L. J. Ex. 5. See Judic. (d) Fuller v. Redman. 26 Beav.
Act, 1875, Ord. 9 (6). 600, 29 L. J. 324.
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within the contemplation o^ the Legislature, the court

would be assuming legislative powers, if it were to supply

the defect."]

§ 20. Where an Act authorized the apportionment of the

cost of making a sewer, without limiting any time for the

purpose, the court refused to read the Act as limiting the

exercise of the power to a reasonable time {a). The 21 Jac.

1, having provided that the Statute of Limitations should

not run while the plaintiff was beyond the seas, and the 4

«fe 5 Anne having made a similar provision where the

defendant was abroad, the 3 «fe 4 W. 4, c. 42, enacted that

no part of the United Kingdom should be deemed beyond

the seas within the meaning of the former Act, but made
no mention of the latter ; and it was held that it could not

be stretched to include it (J). There may have been no

good reason for thus limiting the new enactment to the Act

of James ; but there was no sufficient ground either in the

context or in the nature of the consequences resulting from

the omission, for concluding that the Act of Anne was

intended to be included. So when the Married Women's
Property Act of 1870 empowered a married woman to sue,

without making her liable to be sued, it was held that no

action lay against her (c). The Habitual Criminals' Act,

in enacting that upon a trial for receiving stolen goods, a

previous conviction for any offense involving dishonesty

should be admissible against the prisoner as evidence of his

having received with guilty knowledge, provided thart

notice were given to him that the conviction would be put

in evidence " and that he would be deemed to have known
that the goods were stolen until he proved the contrary,"

« See Hull . Hull, 3 Strobh. 7 Wheat. 115 ; McParland v. Stone,
Eq. (S. C.) 174. But see Maxwell 17 Vt. 173, and see post, § 327. See
T. State, 40 Md. 273, 292, 298, as Burden v. Stein, 25 Ala. 455. that
to power of court to assume and when a statute requires notice to
supply an omission in a long and be giren and .specifies no particular
complicated act. length of time, it is construed to

(a) Bradley v. Greenwich Board, mean a reasonable time.]

3Q. B. D. 384. [So it is said in Mar- (S) Lane v. Bennett. 2 C. M. &
till V. Robinson, 67 Tex. 368. that, R. 70 ; Battersby v. Kirk, 2 Bing.
where an act does not fix a time

~

N. C. 584.

after which administration shall (c) 33 & 34 Vict. c. 93, s. 11
;

not be opened, the courts cannot Hancock v. Lablache, 3 C. P. D
legislate by fixing an arbitrary 197.

time. Comp. Ricard v. "Williams,
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omitted, however, to enact Bubstantively that this effect

should be given to the conviction ; and it was held that the

omission could not be supplied (a). Without such an emen-

dation, the notice was incorrect and misleading ; but it did not

lead to any injustice or inconvenience or other mischievous,,

consequence. So, although the Bills of Sale Act of 1878

required that the execution of every bill of sale should be

attested by a solicitor, and that " the attestation should

state " that the instrument was explained by the solicitor to

the grantor before execution, it was held that no explana^

tion was required ; for the Act did not expressly enact that

an explanatioti should be given ; it required only that the

attestation should assert that it had been given (J). [So,

where an act required certain wills to be executed in the
" presence '

' of two witnesses, it was held that they need
not attest the execution of the instrument by subscribing

the same as witnesses, the law merely requiring their pres-

ence."]

§ 21. Where a railway Act provided that the company,
while in possession, under the Act, of lands liable to assess-

ment to parochial rates, should, until its works were com-
pleted and liable to assessment, be bound to make good the
deficiency in the parochial assessment by reason of the land
having been taken, it was held, at first, that the company
was bound to make good the deficiency in any one of the
parishes through which the line ran, only until the line was
completed within the parish (c) ; but this construction was
rejected by the Queen's Bench and by the Exchequer
Chamber, partly on the ground that in effect it introduced
the words " in the parish " into the Act ; and it was held
that the company continued liable to make good the defi-

do^?^ ^' ?9?^^'^' ^ °- °- ^- ^^^' «terest; a "credible" one, one

/T^T?' 1 ^ u .1. «_ -^ ^. ^^° "s not disqualified to testify.
(J) Repealed by ^ & 46 Vict. c. An employe of a charitable instil

^Lw ii f^h n'^kq fl""^^
^^''''- *y"°''' ^ l^g«te« ""der a will, was.

Rol^n^rt 91 h?- n -Ri'^
''''° ^^^- t^^ej'efore, held to be a disinterested

Bolland, 21 Ch. D. 643 and credible witness to the execu-"Combs' App., 105 Pa. St. 155. tion of the will

L^ ITil^f^^
"witness is there (e) Whitechurch v. East London

said to be one who has no legal Co. L. R. 7 Ex. 348.
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ciency in every parish until the whole line was completed

from end to end (a).

§ 22. [It has been seen" that the plain meaning of the

language used in a statute will not be departed from in its

construction, though the purpose of the enactment be

defeated by following it. Upon the same principle, courts

cannot supply legislative defects and omissions, although,

by reason of such, the statute becomes, in whole or in part,

practically unenforceable or inoperative. So, an act which

authorized municipalities, according to a procedure therein

described, to open and widen streets, and pi-escribed a pro-

cedure for the opening, but none for the widening of the

same, was held to that extent inoperative."]

§ 23. Effect to be given to Every Word, etc.—A construction

which would leave without effect any part of the language,

would be rejected, unless justified on similar grounds (b).

[And the fact that a given construction would make a word

i-edandant is some reason for its rejection ;" for, it being

presumed, wherever such a presumption can be sustained,

that the Legislature meant precisely what it said," no word

in it is to be treated as unmeaning, if a construction can be

legitimately found which will preserve it and make it

effectual.'* And the same rule forbids the rejection, as

meaningless or superfluous of any sentence or clause of a

statute.™] Thus, where an Act plainly gave an appeal from

(a) R. V. Metrop. Distr. R. Co., Leversee v. Reynolds, 13 Iowa,
L. R. 6 Q. B. 698 ; Whitechurch «. 310 ; Brooks v. Mobile Sch. Com'is,
East London R. Co., L. R. 7 Ex. 31 Ala. 337 ; Williams v. People,
348; reversed, however, 7 H. L. 17111. App. 374; James v. Dubois,
89. 16 N. J. L. 285 ; Murray v. Keve-s
" See ante, § 6. 35 Pa. St. 384 ; Com'th v. Shopp,
" Chaffee's App., 56 Mich. 344. 1 Woodw. (Pa.) 123 ; San Francisco

And see IPillow v. Gaines, 3 Lea v. Hazen, 5 Cal. 169 ; People v.

(Tenn.) 466. King, 28 Id. 265 ; Atty. Gen. v.

(J) See infra, §§ 295 et seq. Plank Road Co., 2 Mich. 138;
'« Dearborn v. Brooklyne, 97 People V. Burns, 5 Id. 114 ; Rawson

Mass. 466 ; Gates v. Salmon, 35 v. State, 19 Conn. 292 ; Hartford
Cal. 576 ; Parkinson v. State, 14 Bridge Co. v. Union Perry, 29 Id.

Md. 184. 310 ; Hutchin v. NiWo, 4 Blackf.
" Montclair v. Ramsdale, 107 (Ind.) 148 ; Hagenbuck v. Heed, 3

U. S. 147. Neb. 17 ; State v. Babeock, 31
»s Dibblee & Co's Case, 3 Ben. Id. 599 ; Torreyson v. Exiimincrs,

283 ; Davis' Case, Id. 482 ; U. S. v. 7 Nev. 19 : Lacey v. Moore, 6
Warner, 4 McLean, 463 ; Com'th v. Coldw. (Tenn.) 348 ; AldridRC v.

AlgCT, 7 Cash. (Mass.) 53,89 ; Op. Mardoff, 32 Tex. 204.

of Justices, 33 Pick. (Mass.) 571 ; " See Hagenbuck v. Reed, 3
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one Quarter Sessions to another, it was observed that such a

provision, though extraordinary and perhaps an oversight,

could not be eliminated {a). The 32 & 33 Yict. c. 51,

which gives to certain County Courts power to try claims

under £300, arising out of " any agreement in relation to the

nse or hire of a ship," or in relation to the carriage

of goods, with an appeal to the Court of Admiralty, and

power to the latter Court to transfer any such causes to

itself, was at first held not to give the County Court juris-

diction over suits for the breach of a charter-party notwith-

standing the comprehensive nature of the language ' used ;

on the ground that the literal constructon would involve the

presumedly unintended anomalies of giving by mere impli-

cation a large, novel, and inconvenient jurisdiction to the

Court of Admiralty, and to the suitor the remedy of

proceeding in rem when his claim was under £300, which

he did not possess when it exceeded it (&). But this con-

struction did not prevail, because it left without effect the

words which gave jurisdiction over any agreement in relation

to the use or hire of a ship (c) ; and yet it was difficult

to believe that the resulting consequences were within the

contemplation of the Legislature or the scope of the enact-

ment. [A fortiori, is this construction imperative when it

results in nothing unreasonable. Thus the literal construc-

tion of an act which submitted the question of the

organization of a new county to the vote of the electors of

the three counties from which the new one was to be taken,

" at township meetings to be held in said county," required

the submission of the question to the electors of the three

counties residing in the territory which was to compose
the new county.""]

§ 24. Insensible Enactments.—Where the language is precise

and unanibiguons, but at the same time incapable of reason-

able meaning, and the Act is consequently inoperative; a

Court is not at liberty to give the words, on merely conjee-

Neb. 17 ; Murray v. Keyes, 85 Pa. 10 Ex. 65.
St- 3y*- ,„ ,

,

(«) Gaudet ». Brown, L. R. 5 P.
(a) ll.e. West Ridmg.lQ.B. 839. C. 134; The Alina, 5 P. D. 138.
(6) Simpson «. Blues, L. K. 7 C. 49 L. J. 40.

P. 290 ;
Guimestad v. Price, L. R. «» People v. Burns, 5 Mich. 114.
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tural grounds (a), a meaning which does not belong to them.

[In other words, where the language of a statute is so devoid

of certainty as to render it impossible to' ascertain the result

intended to be achieved, it cannot be assumed that it was in-

tended to give the court, as the interpreter of the statute in

the last resort, a power to control the event."'] Thus, where

an Act made warrants of attorney to confess judgment void

as against the assignees of a bankrupt, if not filed within

twenty-one days from execution, or unless judgment was

signed " or " execution was " issued " within the same

period ; the Court of Queen's Bench refused to alter " or "

into "and," and "issued" into "levied;" though the pas-

sage was unmeaning as it stood, and the proposed alterations

would have given it an effect which, because rational, was

probably, but only conjecturally, the effect intended by the

Legislature (&). [So, where an act prohibited the sale of

liquor " within three miles of Mt. Zion Church, in Gaston

County," and there were two churches of that name, several

miles apart, in said county, it was held that the statute must

remain inoperative.'" The same disposition was made of

an act which directed that appeals from interlocutory judg-

ments, etc., be regulated by the law regulating appeals

from final judgments, so far as the same might be appli-

cable thereto, it being apparent that the law governing appeals

from final judgments was incapable of application to appeals

from interlocutory determinations.'"' Similarly, an ordin-

ance proiiibiting the driving of any " drove or droves " of

cattle through the streets of a city, was held incapable of

construction and hence inoperative, because of the vague-

ness of the word "drove "in respect of the quantity of

of cattle intended.'" As a matter of course, the principle

forbidding courts to guess at the meaning of an act Which
expresses none, is peculiarly applicable to statutes disposing

over life and death.'"]

(a) But see infra, §§ 295 et seq. '»' State v. Partlow, 91 N. C. 5P0.
'»> Com'th V. Bank, 3 Watts '»« Ward v. Ward, 37 Tex. 3S9,

& Serg. fPa.) 173, 177. And see Hughes' Case, 1 Bland
(b) Green v. Wood, 7 Q. B. 178

; (Md.) 46.
see also Doe v. Carew. 2 Q. B. '»* McConvill v, Jersey City, 39
817 • and Mundy v. Rutland, Q. N. J. L. 38.
B. Nov. 29, 1883. Comp. Doe v. 'O' See State v. Boon, 1 Tayl.
MofCatt, 15 Q. B. 257. (N. C.) 246



82 BXTBRNAL CIEOOMSTANOBS, BTO. [§ 25

CHAPTER II.

EXTEENAL ClECUMSTANCES, CoNTEXT, AND ACTS IN PaEI

Mateeia.

§ 25. Inadequacy of Literal Interpretation.

§ 27. Lord Coke's Rule.
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ments, etc.
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§ 55. Private Acts and Special Clauses.
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§ 25. Inadequacy of Literal Interpretation.—The foregoing

elementary rule of construction does not carry the interpreter

far ; for it is confined to cases where the language is precise

and capable of but one construction, or where neither the
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context nor the coasequences to which the literal interpreta-

tion would lead, show that that interpretation does not ex-

press the real intention.

Bnt it is another elementary rule, that a thing which is

within the letter of a statute is not within the statute unless

it be also within the meaning of the Legislature (a), and the

words, if^sufficiently flexible, must be construed in the sense

which, if less correct grammatically, is more in harmony

with that meaning (J). Language is rarely so free from

ambiguity as to be incapable of being used in more than one

sense ; and to adliere rigidly to its literal and primary mean-

ing in all cases would be to miss its real meaning in many.

If a literal meaning had been given to the laws which forbade

a layman to lay hands on a priest, and punished all who
drew blood in the street, the layman who wounded a priest

with a weapon would not have fallen within the prohibition,

and the surgeon who bled a person in the street to save his

life, would have been liable to punishment (c). On a literal

constrnction of his promise, Mahomed II.'s sawing the

Venetian governor's body in two, was no breach of liis

engagement to spare his head ; nor Tamerlane's burying alive

a garrison, a violation of his pledge to shed no blood (d).

On a literal construction, Paches, after inducing the defender

of xTotium to a parley under a promise to replace him safely,

in the citadel, claimed to be within his engagement when he

detained his foe until the place was captured, and put him

to death after having conducted him back to it (e) ; and the

fearl of Argyll fulfilled in the same spirit his promise to the

laird of Glenstane, that if he would surrender he would see

(a) Bac. Abr. Statute (I.), 5. 68 ; Eiver Wear Com. v. Adamson,
[People V. Ins. Co., 15 Johns. (N. 3 App. 743, and Direct U. S. Cable
Y.) 358 ; Freethy v. Frecthy, 43 Co. v. Anglo-American Telegraph
Barb. (N. Y.) 641 ; Jersey Co. v. Co., Id. 413

;
per Jessel, M. R. in

Davison, 29 "N. J. L. 415 ; Morrison Exp. Walton, 17 Ch. D. 740. [See

V. McNeil, 6 Jones L. (N. C.) 450.] People v. Ins. Co., 15 Johns. (N.

(b) Beeper Cur. in HoUingworth Y.) 358 ; Tonnele v. Hall. 4 N. Y.
V. Palmer, 4 Ex. 381 ; Waugh v. (4 Comst.) 140 ; Big Black Creek,

Middleton, 8 Ex. 353, 33 L. J. Ex. etc., Co., v. Cnm'th, 94 Pa. St.

Ill, per Pollock, C. B. ; Caledonian 450 ; and also, post, §§ 295, seq. ]

R. Co. V. N. Brit. B. Co., L. R. (c) 1 Bl. Comm. 60.

6 App. 133, per Lord Selborne; (d) Vattel, L. N. b. 3, ?. 273.

per Lord Blackburn, in Edinburgh (e) Thucyd. 3, 34 ; Grote's

Tramways Co. v. Torbain, 3 App. Greece, vol. 6, c. 50

8
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him safe to England ; for he hanged him only after having

taken him across the Tweed to the English bank (a).

§ 26. The equivocation or ambiguity of words and phrases,

and especially such as are genei-al, is said by Lord Bacon

to be the great sophism of sophisms (5). They have

frequently more than one equally obvious and popular

meaning ; words used in reference to one subject or set of

circumstances may convey a meaning quite different from

what the same words used in reference to another set of

circumstances and another object would convey. Many
admit of indefinite extension or restriction, according to the

subject to which they relate, and the scope and object in

contemplation. They may convey faithfully enough all that

was intended, and yet comprise also much that was not ; or,

be so restricted in meaning as not to reach all the cases which

fall within the real intention. Even, therefore, where there

is uo indistinctness or conflict of thought, or carelessness of

expression in a statute, there is enough in the natural

vagueness and elasticity of language to account for the

diflBculty so frequently found in ascertaining the meaning

of an enactment, with the degree of accuracy necessary for

determining whether a particular case falls within it. But
statutes are not alwa;ys drawn by skilled hands, and they are

always exposed to the risk of alterations by many hands

which introduce different styles and consequent difficulties

of interpretation. Nothing, it has been said by a great

authority (c), is so difficult as to construct properly an Act
of Parliament ; and nothing so easy as to pull it to pieces.'

(a) Burton's Sc. Grim. Tr. 17. all human language, there being
See other instances of such frauds " no word in the English language
collected in Grot, de jure b., b. 2, which does not admit of various
c- 16,8.5. interpretations" (clt. Pollock, C.

(J) Lord Bacon, Adv. of Learn- B., in R. v. Skeen, Bell's Or. Cas.
"^S.^„2- T J a T J

"' P- 1^)' some having lost the
(fl) rer Lord St. Leonards in definite meaning they had when

?r,f''^'^'^^i^
" McDowell, 6 H. L. first received into our language,

179 ;
and see also pw Bramwell, some retaining their primary sense

M "^'ria^rV^'D Vw ;.^^^' ^ '-' ^- "^'^^° ^^^'^ ^y Piiiists, and some

,'r.' J' ?.'T ..« ,
^Sain. having acquired from the

,.V'®,?""°'^ ^"<i diflJculties art or trade in which they are used,
which chiefly tend to create un- a meaning entirely different from
certaiuty in the statute law are (see their popular acceptation ; (2) the
WiUjerforce Stat. L. pp 2-8), language and style adopted by the
said to be (1) the imperfection of framers of statutes,— a "micU
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§ 27. Lord Coke's Rule,—TUe literal construction then, has

in general, bnt a prima facie preference. To arrive at the

real meaning, it is always necessai-y to take a broad general

view of the Act, so as to get an exact conception of its aim,

scope and object. It is necessary, according to Lord Coke
(a), to consider, 1. What was the law before the Act was

passed ; 2. What was the mischief or defect for which the

law had not provided ; 3. What remedy the Legislature has

appointed ; and 4. The reason of the remedy." According

to another authority, the true meaning is to be found, not

merely from the words of the Act, but from the caiise and

necessity of its being made, from a comparison of its sev-

more fruitful source of trouble "

—

the framers, however clearly con-

scious of the thoughts they wish to

express, seldom choosing apt words
to couvey their meaning, and " ill-

penned " enactments, '

' putting'

judges in the) embarrassing situa-

tiou of being bound to make sense
out of nonsense, and to reconcile

what is irreconcilable" (Lord
Campbell, in Fell v. Burchett, 7
E. & B. at p. 539 ; and see the
observation of Mr. Justice Story,

U. S. V. Basselt, 2 Story, 389, 404

:

" I believe that there are very few
acts of legislation in the Statute
Book, either of the State, or of the
National Government, or ,of the

British Parliament, which do not
fall within the same predicament,
and are not open to the same
objection ; or, if you please, to the
same repioach. The truth is, that

it arises sometimes from loose and
inaccurate habits of composition
of the draftsman ; sometimes from
hasty and unrevised legislalion

;

but more frequently from abun-
dant and perhaps; over-anxious
caution,") and being often the
result of diflBculties, not only in

the way of accurate expression,

but besetting the path of the legis-

lative draftsman, who in order to
draw a bill that will pass, must
often avoid a clear expression of
the object and intention in his

own mind, which would provoke
an opposition he may hope to lull

to sleep by studied ambiguity
; (8)

as applicable to statute law, as
distinguished from statutes, (see
ante, g 1, note 1), and bein^ the
result to some extent of the two
foregoing elements, the varieties of
judicial interpretation.

(a) Heydon's Case, 3 Rep. 76 ; 10
Rep. 73a. [The points as stated
by Lord Coke in this case, are as
follows :

—" 1. What was the com-
mon law before the making of the
act 1—3. What was the mischief
and defect for which the common
law did not provide?— 3. What
remedy the Parliament hath re-

solved and appointed to cure the
disease of the commonwealth ?

—

4. The true reason of the remedy."
The mpdifloation introduced in the
text by omitting the word " com-
mon " seems judicious. The rule
has been applied to the construc-
tion of statutes upon matters pre-
viously regulated by statute, quite
as universally as to those which
prescribe a statutory, in the place
of, or in addition to a previous
common law rule. It applies with
particular force to the construction
of statutes amendatory of other
statutes : Maus v. Logansport,
&c. R. R. Co., 37 111. 77"; People
v. Greer, 43 Id. 213.1.

' See Woods v. Maine, 1 Gr.
(la.) 375: Cumberland Co. v.

Boyd, 113 Pa. St. 53 ; Sibley v.

Smith, 3 Mich. 486 ; Winslow v.

Kimball, 25 Me. 493; Berry v.

Clary,. 77 Me. 482; Alexander v.

Worthington, 5 Md. 471.
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eral parts and from extraneous circumstances (a)
;
[or by an

examination of, and comparison of the doubtful words witli,

the context of the law, considering its reason and spirit, and

the inducing cause of its enactment.'] The true meaning of

any passage is to be found not merely in the words of tliat

passage, but in comparing it with every other part of the

law, ascertaining also what were the circumstances with

reference to which the words were used, and what was tlie

object appearing from those circumstances, which the Leg-

islature had in view {b), [and what were the cause and occa-

sion of the passage of the act,* and the purpose intended to

be accomplished by it,' in the light of the circumstances at

the time, and the necessity of its enactment.' And whei'e

the act is a private one, the purpose of the beneficiaries in

asking for it, as well as. the object of the Legislature in

enacting it may be looked at by the court.' But all these

rules are to be understood as subject to the qualification,

that, where the language is free from ambiguity, leads to no

absurdity, and hence needs no interpretation, nothing

beyond it can be regarded.']

§ 28. Surrounding Facts and Circumstances.^As regards the

history, or external circumstances which led to the enactment,

the general rule which is applicable to the construction of

all other documents is equally applicable to statutes, viz.,

that the interpreter should so far put himself in the position

of those whose words he is interpreting, as to be able to see

what those words relate to. Extrinsic evidence of the cir-

cumstances or surrounding facts under which a will or con-

tract was made, so far as they throw light on the matter to

which the document relates, and of the condition and posi-

(a)Pe?'Turner,L. J., in Hawkins &c., Co. v. Com'th, 94 Pa. Si.

V. Gathercole, 6 De G., M. & G. 1, 450. See also Bear's Adm'r v. Bear,

'

24 L. J. 838, citing Stradling o. 83 Id. 535, 537. s
Morgan, Plow. 304 ; and Byston c. » Ruggles v. Illinois, 108 U. S.

Studd, Id. 465. 636 ; Lake v. Caddo Parish, 87 La.
»McIntyre v. Ingraham, 35 An. 788; Crawfordville, &c. Co.

Miss. 35 ; State v. Judge, 12 La. v. Fletcher, 104 Ind 97
A-°- '""!'•

, ^ ^, » Keith V. Quinney,l'Oreg. 364
(J) bee per Lord Blackburn in ' Kuggles v. Illinois, 108 U. S.

Wear Navig. Cora. v. Adamson, 2 586.

'^??n'''*^', XT „ , .X ,
» Ibid.

; State V. Brewster, 43 N.
Tonnele V. Hall, 4 N. Y. (4 J. L. 135 ; Ezekiel v. Dixon, 3 6a.

Comet.) 140 ; Big Black Creek, 146 ; and ante, § 4, et seq.
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tion and course of dealing of the persons who made it or are

mentioned in it, is always admitted as indispensable for the

purpose not only of identifying such persons and things, but

also of explaining the language, whenever it is patently

ambiguous or susceptible of various meanings or shades of

meaning, and of applying it sensibly to the circnmstaneesto

which it relates (a). [" A statute is a writing, equally with

a will or a contract. And to a considerable extent the rules

for the one class are those also for the other."" The meaning
of doubtful language in a statute, whose words clearly may
have different meanings when employed in different con-

nections and under different circumstances or to effect dif-

ferent objects, may be sought for hy the court in every

legitimate way ;'° and in doing so, resort may be had to

extrinsic circumstances." Hence evidence of such extrinsic

circumstances may become admissible, to show the intent

of the Legislature ;" as to show that a certain road was the

only road which answered the description of a road that

was the subject of legislation in a certain statute."

§ 29. History of Enactment.— [If possible, a statute must be

so construed as to make it effect the purposes for which it

was intended."] The interpreter, in order to understand

the subject-matter and the scope and object of the enact-

ment, must, in Coke's words, ascertain what was the mischief

(a) Wigram Int. Wills, Prop. 5
;

that, in case of ambiguity in the
Anstee v. Nelms, 1 H. & N. 235, English text of a statute, the
36 L. J. 5, per Bramwell, B. ; Wood French text may be consulted to

V. Priestner, L. R. 3 Ex. 70 ;
explain the same : Lafourche Par-

Shortrede v. Cheek, 1 A. & E. 57 ;
ish v. Terrebonne Parish, 34 La.

Baumann «. James, L. R. 3 Ch. An. 1330 ; though, in case of a
508 ; Doe ». Benyon ; 13 A. & E. discrepancy between tlie two texts,

431 ; Blundell v. Gladstone, 3 Mc. the English would h:ive to prevail :

N. & G. 693 ; Turner «. Evans, 3 State v. Ellis, 13 La. An. 390.

E. & B. 515 ; Graves v. Legg, 9 '« Smith v. Helmer, 7 Barb. (N.
Ex. 643; Lewis®. 6. W, R. Co., Y.) 416.

3 Q. B. D. 303, pel- Bramwell, L. '* Ibid. In the same case it was
J. ; Re De Rosaz. 3 P. D. 66

;

held that the road mentioned in

Whitfield V. Langdale, 1 Ch. D. the statute as "from" a certain

61 ; Hill V. Crook, L. R. 6 H. L. village, must, under the circum-
383. [1 Jarman, Wills, (Rand. & stances, be held to include a por-

Talcott) pp. 738 ct seq], tion of the road within the village
» Bishop, Written Laws, S 4. limits.

'» People V. Shoonmaker, 63 '" Lake v. Caddo Parish, 37 La.
Barb. (N. Y ) 49. An. 788.
" Ibid. In Louisiana, it is held.
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or defect for which the law had not provided, that is, he

must call to his aid all those external or historical facts

which are necessary for this purpose, and which led to the

enactment {a). [He must refer to the history of the times to

ascertain the reason for, and the meaning of the provisions

of a statute," and to the general state of opinion, public,

judicial and legislative, at the time of the enactment."

And .the unmistakable evidence of such contemporaneous

circumstances of the intention of the Legislature should

govern the construction of a statute whose terms are left

doubtful by its language, and whose object is the correction

of an abuse." For these purposes, the court, in interpret-

ing a statiite, will take judicial notice of contemporaneous

history ;
" or it] may consult contemporary or other authen-

tic works and writings. In his celebrated judgment in the

Alabama arbitration, Oockburn, C. J., showed, by a refer-

ence to their history, that both the American and English

Foreign Enlistment Acts of the early part of the present

century were intended, not to prevent the sale of armed

ships to belligerents, but to prevent American and English

citizens from manning privat.eers against belligerents (J).

The 5 Geo. 4, c. 113, for the abolition of the slave trade,

was construed to extend to. offenses committed by British

subjects out of the British dominions, that is, on the West

Coast of Africa, by the light of the notorious fact that the

crime against which the Act was directed, was mainly, if

not exclusively committed there (c) : though it may, per-

haps, nfet have extended to our subjects in other parts of the

world beyond our territories {d). An ordinance of the col-

ony of Hong Kong, which authorized the extradition of

{a) Gorham ®. Bishop of Exeter, Crenshaw, 15 Gratt. (Va.) 457.
Rep. by Moore, p. 463 ; see per " Fairchild v. Gwynne, 16 Abb.
Bramwell, B , iu Attorney-General Pr. (N. Y.) 23. Compare Scott v.

V. Sillem, 3 H. & C. 531. Guthrie, 10 Bosw. (N. Y.) 408.
" AUhiilge V. Williams, 3 How. '8 Lalse v. Caddo Parish, 37 La.

9 ; U. S. V. Union Pac. R. R. Co. An. 788.
91 U. S. 73 ;

Distr. of Columbia v. (J) Supplement to the London
Washington Market Co., 108 Id. Ga^eWe, 20 Sept. , 1872, p. 4135.
343 ; State v. Nicliols, 30 La. An. (c) R. v. Zuluetiv. 1 Car. & K.
Part II. 980 ; Lake v. Caddo Par- 215.
ish, 37 Id. 788.

'

(d) Po- Bramwell B., in Santos v.
" Keyport St. Co. v. Trans. Co., Illidge, 39 L..J. C. P. 348, 8 C. B,

18 N. J. Eq. 13 ; Delaplane v. N. S. 861.
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CliJDese subjects to the government of China, when charged

with " any crime or offense against the law of China," was

construed, either by reference to the circumstances under

which the treaty, which the ordinance enforcesd, had been

made, or to the geographical relation of Hong Kong to

China, as limited to those crimes which all nations concur -

in proscribing (a). An Act which authorized " the Court"
before which a road indictment was preferred, to give costs,

was construed as authorizing the judge at Nisi Prins to do

so, partly on the ground of the well-known fact that such

indictments were rarely tried by the Court in which they

were, in the strict sense of the word, " preferred "
(5).

[And so, an act relating to civil actions was held not to

require the filing of complaint and notice with the clerk

as the first step, but to permit the service thereof on the

defendant before presentation to the clerk for filing, because

of the delay and expense of travel, which, it was known,

would otherwise result to suitors."]

The external circumstances which may be thus

referred to, do not, however, justify a departure from every

meaning of the language of the Act. Their function is

limited to suggesting a key to the true sense, when the

words are fairly open to more than one, and they are to be

borne in mind, with the view of applying the language to

what was intended and of not extending it to what was not

intended (c). [Nor is reference permissible to any tradi-

tional history of an enactment, unless it resulted from

some known state of embarrassment under the former

law."]

§ 30. Parliamentary History. Opinions of Iiegislators.—liefer-

ence has been occasionally made to what the framers of

the Act, or individual members of the Legislature intended

to do by the enactment, or understood it to have done.

Chief Justice Hengham said that he knew better than coun-

sel ^he meaning of the 2nd Westminster, as he had drawn

(a) Attorney General v. Kwok - (e) Serable ; see the dictum of

Ah Sing, L. It. 5 P. C.,179, 197. Jessel, M. R., in Holme v. Guy, 5

(6) R. V. Pembrldge, 3 Q. B. Ch. D. 905.

901. "» Barker v. Esty, 19 Vt. 131.
'» Keith V. Quinney, 1 Oreg. 364.
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up that statute (a). Lord Nottingham churned that he had

some reason to know the meaning of the Statute of Frauds,

because, he said, it had liad its first rise from him, he hav-

ing brought- it into the House of Lords (5). Lord Keiljon

supported his construction of the statute 9 Anne, c. 20, by

tlie argument that so accurate a lawyer as Mr. Justice Pow-

ell, who had drawn it, never would have used several

words where one suflSced (o). In determining the meaning

of the rubric on vestments in the prayer-book (enacted by

the Uniformity Act, 13 & 14 Car. 2, c. 4), the Privy Coun-

cil, in one Ecclesiastical case, referred to the iutroductioir

of a proviso by the Lords in that Act, and its rejection by

the Commons, and to the reasons assigned by the latter, in

the conference which ensued, for the rejection, as an indica-

tion of the intention of the Legislature (d) ; and in another,

to a discussion between the bishops who framed or revised

the rubric and the Presbyterian divines at the Savoy Con-

ference in 1662, as showing the meaning attached to it by

the former (e). Lord Westbury, when Chancellor, referred

to a speech made by himself, as Attorney-General, in the

House of Commons, in 1860, in introducing the Bankruptcy

Bill, which was passed into law in the following year ; and

one of his reasons in favor of the construction which he put

on the Act was that it tallied best with the intention which

the Legislature might be presumed to have adopted, as it

was the ground on which application had been made to it.

But he observed, at the same time, that he had endeavored,

in forming his opinion, to divest his mind, as far as possible,

of all impressions received from the past, and to consider

the language of the Act as if it had been presented to him
for the first time in the case before him (f). [So, Gibison,

the great chief justice of Pennsylvania, in a case which
involved the question whether or not a certain act was
impliedly repealed by another passed by the Legislature of

1812, said: "Having been a member of the Legislature in

(a) Year book of 83 Ed. 1, p. (d) Hebbert v. Purchas, L. P.. 3
XXXI. C. P. 648.

(A) See Ash v. Abdy, 8 Swanst. (e) Ridsdale v. Clifton, 3 P. D.
634 822

(c") R. V. Wallis, 5 T. R. 879. (/') Re Mew, 31 L. J. Bcv. 89
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1812, I know that no repeal was in fact contemplated "

;

but the decision to tliat effect proceeds upon other reasons

as well, establishing the conclusion reached independently

of such personal recollection."] The reports furnish other

instances (a). But it is unquestionably a rule that what
may be called the parliamentary history of an enactment is

" wisely inadmissible" to explain its meaning (5). Its lan-

guage can be regarded only as the language of the three

states of the realm, and the meaning attached to it by its

framers or by members of either house of parliament cannot

control the construction of it (c). [" In giving construction

to a statute, we cannot be controlled by the views expressed

by a few members of the Legislature, who expressed verbal

opinions on its passage. Those opinions may or may not

have been entertained by the more than a hundred members
who gave no such expression. The declarations of some,

and the assumed acquiescence of others therein, cannot be

adopted as a true interpretation of the statute.""] Indeed,

the inference to be drawn from comparing the language of

the Act with the declared intention of its framers would be

that the difference between the two was not accidental but

intentional {d). [The court is, tlierefore, not at liberty to

recur to the views of individual members of the Legislature,

in debate, to ascertain the meaning of a statute,"' or, at the

most, the views so expressed as to the object and effect of

particular provisions of an act under discussion are entitled

" Moyer v. Gross, 3 Penr. & W. B., in Martin v. Hemming, 10 Ex.
(Pa.) 171, 173. 476, 24 L. J. Ex. 5 ; Cameron v.

(a) Ex. gr. per Hale, C. B., in Cameron, 2 M. & K. 389 ; tiem-
Hedworth v. Jackson, Hard. 318

;
stead v. Plioenix Gas Co., 3 H. & C.

McMaster v. Lomax, 3 Myl. & K. 745, 34 L. J. Ex. 108
33 ; Mounsey v. Imray, 34 L J. '^ Per Cur., in Cumberland Co.
Ex. 56, 3 H. & 0. 486 ; Drimimond v. Boyd, 113 Pa. St. 53, 57.

V. Drummond, L. R. 3 Ch. 45

;

(d)'Per Tlndal, C. J., in Salkeld
Hudson V. Tooth, 3 Q. B. D. 46, v. Johnson, 3 C. B. 757. And see

47 L. J. 24. [See also State v. Parley v. Bonham, 2 Johns. & H.
Nicholls, 30 La. An., P. II. 980.] 177, 30 L. J. Ch. 339.

(p) See ex. gi'. per Our. in R. v. '•'» District of Columbia v. Wash.
Herlfoid College, 3 Q. B. D. 707 ;

Market Co., 108 U. S. 343 ; 3 Mc
per Pollock, C. B., in Atty.-Gen. v. Arthur (D. C.) 559 ; U. S. v. Union
Sillem, 3 H. & C. 581, and per Pao. R. R. Co., 91 O. S. 73

;

Bramwell, B. , 537. Aldridge v. Williams, 3 How. 9 ;

(c) Dean of Yorh's Case, 1 Q. B. Cumberland Co. v. Boyd, 113 Pa.
34. !%»• Pollock, C. B., and Parke, St. 53.
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to very little weight." It follows that it cannot be permit-

ted to show the knowledge of the members of a Legislature

of the existence of a custom at the date of the passage of an

act, in order to argue, from their silence, an intention to

sanction it."

§ 31. Motives of Legislators [Like the opinions expressed

by Legislators upon the passage of a statute, the motives

and designs which actuated them in supporting it cannot be

inquired into by the court, in order to make the validity of

an act depend upon the intention resulting from such an

inquiry ;" even though, as in a quo warranto, the state be

the plaintiff."]

§ 32. Proceedings, etc., of Committees.—What took place

before a committee cannot be invoked for putting a con-

struction on a private Act (a). [Similarly, it has teen held in

England that no legitimate guide to the construction of a

statute can be found in the recommendations and reports of

commissions, which preceded the passage thereof and upon

which it was founded, as the reports and recommendations

of the Keal Property Commissioners," of the Ecclesiastical

" Leese v. Clark, 20 Cal. 387, by it may have had an opportunity
435 ; Taylor v. Taylor, 10 Minn, of being heard, how far the forms
107. And see Keyport, etc. Co., of procedure which are prescribed
V. Trans. Co., 18 N. J. Eq. 13 ; by the houses of Parliament may
and compare Bish., Writ. Laws, §§ have been followed : Wilberforce.
76, 77. Stat. Law, p. 34, cit. Earl of

2' Delaplane v. Crenshaw, 15 Shrewsbury v. Scott, 6 C. B. N. S.,

Gratt. (Va.) 457. at p. 160 ; Edinburgh R. R. Co.
2» Barbier v. Connolly, 113 tJ. S. v. Wanchope, 8 CI. & Fin., at pp.

37; Soon Hing v. Crowley, Id. 723-5; that, where an act hasbeen
703 ; Kountze v. Omaha, 5 Dill. C. improperly obtained, the Legisla-
Ct. 443 ; People v. Shephard, 36 N. ture alone can provide a remedy,
Y. 285 ; Pa. IX. R. Co. v. Riblet, 66 the courts not being permitted to
Pa. St. 164, 169 ; Exp. Newman, allow the authority of the Legisla-
9 Cal. 502 ; Harpendina; v. Haight, ture to be impeached by a sugges-
39 Id. 189 ; State v. Hays, 49 Mo. tion that an act of Parliament has
604; Bradshaw v. Omaha, 1 Neb. been obtained bv fraud : Wilb. pp
16. 24-35, cit. Lee v. Bude, etc. R. R.
" McCuUock V. State, 11, Ind. Co., L. R. 6 C P., at p. 583;

434. S^e, as to direct proceedings Watevford R. R. Co. v. Logan, 14
to impeach an act for fraud not Q. B. 672, 680 ; Stead v. Carey, 1
apparent on its face, Wetmore v. C. B. at p. 616.
Law, 34 Barb. (N.Y.) 515; Oakland (o) Steele v. Midland R. Co., L.
V. Carpentier, 31 Cal. 642. InEng- R. 1 Ch. 383.
land, the rule seems absolute that ss Salkeld v. Johnson, 3 C. B.
courts cannot inquire how an act 756 ; Farley v. Bonham, 3 J. & H.
of Piirliiiment may have been 177 ; 80 L. J. C. 339.
passed, bow far the parties affected
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Commissioners," of the Common Law" and chancery com-

missioners." And the rule seems to be the same in this

country," although perhaps not followed with universal

consistency."

§ 33. Legislative Journals.—[The journals of the Legislature,

however, whilst they " are not evidence of the meaning of a

statute, because this must be ascertained from the language

of the act itself, and the facts connected with the subject on

which it is to operate '"* may nevertheless, under certain

circumstances and for certain purposes, be consulted by the

court. They are not only the highest evidence of the enact-

ment of a law," so that they may be consulted to show that

a part of a bill signed by the executive was in fact, repealed

before the date of such signature ;" but in a case where the

statute, the construction of which was in question, was so

worded as to be apparently contradictory in some of its pro-

visions, the Supreme Court of the United States interpreted

the same by reference to the journals of Congress, from

which it appeared that the peculiar phraseology was the

result, of the introduction of an amendment, without due

reference to the wording of the original bijl." And a pro-

vision in a statute reading that " no lien reserved on personal

property sold conditionally and passing into the hands of

the conditional purchaser shall be valid against attaching

creditors or purchasers without notice," was construed as

though there were a comma after " purchasers," such being

the punctuation in the original bill as passed by the Legisla-

ture though it was not so printed in the copy." And an act

" Matter of Dean of York, 2 Q. Pa. St. 446, 450. But see Edger
B. 34. V. Co. Comm'rs, 70 Ind. 331.
» Martin v. Hemming, 34 L. J. " Southwark B'k v. Com'th,

Ex. 5 ; 18 Jur. 1003 ; Aiding v. supra. ; and of the time of its

Bonner, 3 Jur. N. S. 768. enactment : Gardner v. Collector,
«' Bwart V. Williams, 3 Drew. 6 Wall. 499.

31. 34. . 86 Southw. B'k. v. Com'th, ubi
'' See Bank of Pa. v. Com'th, 19 upra ; and see People v. Starne,

Pa. St. 144, 156, where evidence of 35 111. 131. Compare Sherman v.

the reports of committees inter Story, 30 Cal. 353.
alia, is said to be " not only of no " Blake v. Nat. Banks, 33 Wall,
value," but " delusive and danger- 807, 331.
oua ;" and see Bish., Writ. Laws, '» McPhail v. Gerry, 55 Vt. 174.

§ 77. In Edger v. Co. Comm'rs, 70 Ind.
" See post, § 68. 331, It is said that the court may
" Southwark B'k. v. Com'th, 36
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approved May 3, 1852, which provided that it should take

effect from and after " May 15, next," was, partly by reference

to the legislative journals, which showed it to have been

finally passed on Apr. 28, 1852, constrned as taking effect

from and after May 15, 1852."']

§ 34. Usage.—Another class of external circnmstances

which have, under peculiar circumstances, been sometimes

taken into consideration, in construing a statute, consists of

acts done under it ; for usage may determine the meaning

of the language, at all events when the meaning Is not free

from ambiguity (a).

§ 35. All Parts of Statute to be Oompared.—Passing from the

external history of the statute to its contents, it is an

elementary rule that construction is to be made of all the

parts together, and not of one part only by itself (5).

consult the journals of the two
houses of the Legislature to ascer-

tain its will and intention, where
the statute to be interpreted is

ambiguous,— cit. Wood Mowing,
&c. Cn. V. Caldwell, 54 Id. 370.

*' Posdick V. Perrysburgh, 14
Ohio St. 427. For the purposes of
construction, and of ascertaining
whether an act has been passed
according to the forms required by
the constitution to give it validity,

the courts judicially notice the
contents of the Legislative jour-
nals, which need not, therefore, be
pleaded or given in evidence :

Moody v. State, 48 Ala. 115 ; Clare
v. State, 5 Iowa, 509 ; People v.

Mahaney, 13 Mich. 481 ; Division
of Howard Co., 15 Kan. 194. But
see contra : Grob v. Cushman, 45
111. 119; Coleman v. Dobbins, 8
Ind. 156 ; Madison Co. v. Burfovd,
93 Ind. 383 ; Auditor v. Haycraft,
14 Bush. (Ky.) 384. In State v.

Auditor, 41 Mo. 240, under an act
making it the duty of the state
senate to cause its journals to be
printed, it was held that the
Appendix thereto made up of
reports and public documents, was
a jDart thereof ; and that the secre-
tary of the senate was therefore
entitled to receive the same pay
for copying it for the press as for

copying the record to the senate's

daily proceedings.
(a) See ex. gr. R. v. Leverson,

L. R. 4 Q. B. 394, and other cases

referred to, inf. §§ 357 et sea.

(J) Co. Litt. 381a; Lincoln
College Case, 3 Rep. 59b. [S. P.
Pennington v. Coxe, 2 Cranch. 33
Rice V. R. R. Co., 1 Black, 358
Wilkinson v. Leland, 2 Pet. 637
Atkins V. Disintegrating Co., 18

Wall. 272 ; U. S. v. Bassett, 2

Story, 389 ; O^den v. Strong,
Paine, 584; Strode v. Stafford

Justices, 1 Brock. Marsh. 162;
Com'th V. Alger, 7 Cush. (Mass.)
53 ; Holbrook v. Holbrook, 1 Pick.
(Mass.) 348 ; Mendon v. Worcester,
10 Id. 235 ; Com'th v. Cambridge,
30 Id. 267 ; Mason v. Finch, 3 111.

223 ; Belleville U. R. Co. v. Greg-
ory, 15 Id. 20 ; Burke v. Monroe,
77 Id. 610 ; Thompson v. Bulson.
78 111. 277 ; Williams v. People, 17
111. App. 274 ; Davy v. Burlington,
&c. R. R. Co., 31 Iowa, 553;
Brooks V. Comra'rs, 31 Ala. 337

;

Elleson v. Mobile, &c. R. R. Co.,
36 Miss. 572 ; State v. Mayor of
Patterson, 35 N. J. L. 197 ; Com'th
V. Duane, 1 Binn (Pa.) 601

;

Com'th V. Conyngham, 66 Pa. St.

99 ; Holl V. Deshler, 71 Id. 299 ;

San Francisco v. Hazen ,5 Cal;
169 ; Taylor v. Palmer, 31 Id. 240.
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Incivile est, nisi tota lege perspecta, una aliqua particula

ejnsproposita, jndicare vel respondere (a). [Ex antecedentibus

et consequentibns fit optima interpretatio." A. survey of

the entire statute is almost] always indispensable, even when
the words are the plainest ; for the true meaning of any

passage is that which best harmonizes with the subject, and

with every other passage of the statute. If one section

of an Act, for instance, required that " notice "' should be

" given," a verbal notice would probably be suflScient ; but

if a subsequent section provided that it should be " served "

on a person, or " left " with him, or in a particular manner

or place, it would obviously show that a written notice was

intended (S). [So, if one section of an act required that a

certain notice should be published for ten days in succession,

and another that all^otices should be published daily, Sun-

days excepted, the two sections, read togethei-, would indi-

cate that the Sundays should be included for enumeration

but not for publication."] The second section of Lord Tenter-

den's Prescription Act, 2 & 3 Will. 4, c. 71, in protecting

" any right of common " from disturbance after certain peri-

ods of enjoyment, uses an expression which unambiguously

includes all rights of common, that is, those in gross as well

as those appurtenant. But the fifth section, which in pro-

viding a form of pleading to be applicable to all rights within

Gates V. Salmon, 35 Id. 576 ; Berry Ga. 526 ; Wilson v. Briscoe, 11

V. Clary, 77 Me. 482 ; Atty. Gen. Ark. 44 ; Scott v. State, 23 Id.

V. Bank, Harr. (Mich.) 315 ; Atty. 869 ; Gas Co. v. Wheeling, 8 W.
Gen. V. Detroit, &c. Co., 2 Mich. Va..a20.
138 ; Reynolds v. Baldwin, 1 La. (a) Die 1, 3, 34.

An. 163 ; Success'n of Hebert, 5 ^ 2«Inst. 173 ; Holl v. Deshler,

Id. 121 ; Catlin v. Hull, 31 Vt. 71 Pa. St, 299, 301. Even where a
153 ; Ryegate v. Wardsboro, 30 Id. proviso in an act is ineffectual,

746; Maple Lake v. Wright Co., because unconstitutional, it cannot
12 Minn. 403 ; St. Peter's Church be disregarded in the interpreta-

V. Scott, Id. 395 ; Canal Co. v. R. tion : Com'th v. Potts, 79 Pa. St.

R. Co., 4 Gill & J. QUA.) 1 : Magru- 164. See § 49.

der V. Carroll, 4 Id. 335 ; Alexan- (J) 43 & 44 Vict. c. 43 ; 3 W. &
der v. Worthington, 5 Id. 471

;

M. c. 5 ; Moyle v. Jenkins, 51 L.

Parkinson v. State, 14 Id. 184

;

J, Q. B. 113 ; Wilson v. NiglUin-
Stockett V. Bird, 18 Id. 484 ; Rug- gale, 8 Q. B. 1034. [A provision

gles V. Washington Co., 3 Mo. merely requiring a party to

496 ; State v. 'Weigel, 48 Id. 39 ;
" notify " another requires verbal

Green v. Cheek, 5 Ind. 105 ; Crone notification only : Vinton v. Build-

V. State, 49 Id. 538 ; Nicliols v. ers', etc., Ass'n, 109 Ind. 351.]

Wells, Sneed. (Ky.) 301 ; Coving- " Taylor v. Palmer, 31 Cal.

ton V. McNickle, 18 B. Mon. (Ky.) 240.

362 ; Torrance v.'^ McDougald, 13
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the Act, gives a form which could, from its nature, be appli-

cable only to rights appurtenant, shows that the wide expres-

sion in the earlier section was used in the restricted sense of

a right of common appurtenant (a). So, in the Dower Act,

of 3 & 4 Will. 4, c. 105, the word " land," which it defines

as including manors, messuages, and all other hereditaments,

both corporeal and incorporeal, except such as are not liable

to dower, was held not to include copyhold lands ; because

the sixth section, which provides that a widow shall not be

entitled to dower, when " the deed " bj which the land was

conveyed to her husband contains a declaration to that effect,

showed that only lands which were transferable by deed

were within the contemplation of the Legislature (J).

Wheie one section of an Act empowered the Board of Trade,

when it had "reason to believe" that a ship could not go to

sea without serious danger to human life, to detain it for

survey ; and another gave the shipowner a right to compensa-

tion if it appeared that there was not reasonable cause for

its detention, by reason of the condition of the ship or the

act or default of the owner; it was held that the latter

section so modified the sense of the earlier one, that the

Board of Trade would be liable to compensate the owner,

though it had reasonable ground for belief when it ordered

the detention, if it appeared from the evidence at the trial

that a person of ordinary skill would have thought that there

was no reasonable ground for detention (o).

§ 36. So, where one section of the 25 & 26 Vict. c. 102,

enacted, that if "any building" projecting beyond the

general line of the street was palled down, the Board of

Works might order it to be set back, giving compensation

;

and the next enacted that under certain circumstances " no

building" should be erected in any street, without the con-

sent of the Board, beyond the geaeral line ; the latter section,

which, per se, would have included alterations, whether on
new or old, was confined l)y the former to buildings erected

(a) Slmttleworth v. Le Fleming, roll v. Jones, 3 Sm. & Q. 407 24
19 C. B N. S. 687. 34 L. J. C. P. L. J. Ch. 133. Comp. Doe v.
^09. Waterton, 3 B. & A. 149.

(4) Smith V. Adams, 5 De G., M. (<j) Thompson v. Farrer, 8 Q. B
& G. 713. 24 L. J. Ch. 358 ; Powd- D. 872. " .

o HJ.
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on land which had been hitherto vacant (a). Where one

section of an Act imposed a penalty for selling " as unadul-

terated " articles of food which are in fact adulterated ; and

another declared that a person who sold an article of food

"knowing it to have been mixed with another substance to

increase its bulk or weight," and did not, in selling it, declare

the admixture to the purchaser, should be deemed to have

sold an adulterated article, the ifferent wording of the two

sections showed that under the former the seller would be

liable though he was ignorant of the adulteration (b). One
section of the Companies Act of 1862, which enacts that

where a company is being wound up by the Court, or under

its supervision, anj' distress or execution put in force against

the property of the company after the commencement of

the winding up "shall be void co all intents," is so modified

by another which enacts that when an order for winding up

has been made, no action or other proceeding shall be pro-

ceeded with against the company, except with the leave of

the Court, that its true meaning and effect is only to invali-

date the proceedings which it pronounces void, when the

Court does not sanction them (c). The clause in the Ballot

Act of 1872 which in express terms requires the presiding

officer at each station to exclude all persons except the clerks,

the agents of the candidates, and the constables, on duty,

was found to include also the candidates themselves in the

exception, since a subsequent clause provides that a candidate

may be present at any place at which his agent may at-

tend (oJ).

§ 37. Context may Iiimit or Expand Meaning.—[Partly by a

construction of all the provisions of an act together, it was

ascertained that the requirements of a statute relating to

pilots, though general in their terms, were not intended to

embrace men of war of the United States, but only to mer-

chant vessels, because the provision giving the pilot whose

(a) Lord Auckland v. Westmin- B. 135 ; and Roberts v. Egerton,
ster Board of Works, L. R. 7 Ch. L. R. 9 Q. B. 494.
097. See Doe v. OUey, 13 A. & E. (c) Re The London Cotton Co.,
481. L. R. 2 Eq. 53.

(J) 23 & 24 Vict. c. 84 ; Fitzpat- (0) 35 & 36 Vict. c. 33, s. 9, cl.

rick «. Kelly, L. R. 8 Q. B. 337. 21 & 51 ; Olemenston v. Mason, L.
See also Core v. James, L. R. 7 Q. R. 10 C. P. 209.
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fees remained unpaid a lien upon the hull, tackle, etc., could

manifestly be applicable only to the latter class," it being

fairly inferred, where a duty is prescribed by a statute and

remedies are provided for tlic breach of it, and these rejne-

dies are sucli that they cannot be applied to a particular

subject, that the subject was not within the view of the

Legislature when it exacted the duty." So, where two sec-

tions of an act defined the degrees of murder, and the third

provided that " the degree of murder shall be found by the

jury," the latter provision was held inapplicable to cases

where the accused pleaded guilty." Conversely a grant of

power conferred in general terms in the first section, was

limited by a construction which read that section together

with the twenty-third.*' So, an absolute direction, in one

section, to set aside a homestead for a decedent's widow and

children, free from all debts of the decedent, was restricted

by an intention disclosed in succeeding sections to subject

such homestead to debts contracted before the passage of

the act.*' And as a survey of the whole act may restrict

the generality of certain of its provisions,*' so it may expand

the narrowness of others, if the real intention of the Legis-

lature may be gathered from broader expressions in othei

parts of the statute. Thus, the object of an act being to

restore uniformity of taxation in counties, tc., and repeal-

ing, for that purpose, all laws requiring any city to assume

certain liabilities imposed by general laws upon counties, it

was held that the term "cities" must be held to include

incorporated towns."

§ 38. Context may ezplain Meaning.—[The effect of a com-
parison of all tbe parts of a statute is frequently to explain,

rather than to limit or enlarge, an expression somewhere in

« Ayers v. Knox, 7 Mass. 306. &c. Co. v. Van Auken, 9 Col. 304.
" Ibid., p. 310. « Burke v. Monroe Co., 77 11)

« Green v. Com'th, 13 Allen 610. And see (}aa Co. v. Wheel-
(Mass.) 155; Comp. post, § 315. ins;, 8 W. Va. 330, where it is said,
« Maple Lake v. Wright Co., 13 that, the context showing a partic-

Minn. 403; ular intention to effect a certain
*' Sinionds v. Powers, 38 Vt. 354. purpose, some degree of implica-
<* See Stockett v. Bird, 18 Md. tion may he called in to aid the

484 ; Covington v. McNickle, 18 intent.
R. Mon. (Ky.) 363; Jilectro-M.,
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the statute, which is open to several interpretations. Thus

an act provided for the appointment by the governor of the

state, " upon the passage" of the act, of inspectors of

mines, upon the recommendation, however, of certain

examiners, who were to be appointed by tlie court of com-

mon pleas at the first term of the court in each year, the act

being passed after the first term of the court in that year.

In another preceding section, certain duties were imposed,

upon the inspectors and penalties inflicted for disobedience

to their orders. It was held that a view of the whole act

required that it should be so construed as to direct the

appointment of examiners immediately^ and in future years

at the first term of the court." Again, an act directed thdt

corporations might be dissolved by the court of common
pleas of the " proper county." It was held that the

" proper" county was the county, in which, by the funda-

mental articles of agreement between the corporators, upon

which the decree of incorporation was based, the principal

office of the conipany should be located ; because, by refer-

ence to other portions of the act, it appeared that the same

required the agreement to set forth " the place within which "

the corporation was established,—notice of the first meeting
" in some newspaper printed in the county in which said

corporation proposes to conduct' its business,"—the deposit-

ing of notes of confirmation with the recorder of deeds
" in said county,"—the recording of certificates of the

amount of capital fixed and paid in the office of the recorder

" for said county,"—and, the like." So, too, where the

language of one section of an act requiring certain notice of

sheriif's sales, etc., was such as to indicate an intention to

render sales without the notice prescribed void, such con-

struction was negatived by the next section, which clearly

imposed only a penalty on the officer for neglecting to com-

ply with the requirement." Where an act relating to con-

tested elections of senators provided, that, in case there be

no law judge of the " district" in which any contest should

arise, qualified to act, a certain other judge should be called

«" Com'th V. Conyngham, 66 Pa. " Com'th v. Slifer, 5B Pa. 8t.

Si. 99. 71.
'" Smith V. Kandall, 6 Oal. 47.
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in to preside at the trial, it was held, upon comparison of

the section in which this provision occurred with the pre-

ceding one, which directed that the contest should be deter-

mined before the court of the county where the person

returned should reside, that the word "district" meant

judicial, not senatorial, district." In another case the con-

text was held definitely to fix the meaning of the word

" attorneys " occurring in a statute as " attorneys at law.""

And again, the phrase " out of the jurisdiction of any par-

ticular state," was ascertained by comparison of the context,

from which it appears that this phrase "particular state"

was uniformly used in contradistinction to " United States,"

to mean any particular state of the Union."

§ 39. Context may Correct Errors.-^[Again, it is Said that a

mistake apparent on the face of an act may be corrected by

other language in the act itself ;" so that, for instance, the

evident omission of a word, in one section, which would

affect the meaning, may, where the omission is explained in

another part of the statute by reference to such section as

intended, be supplied according to such explanation."]

§ 40. Contest to be Consulted to Avoid Inoonsistency. Amend-

ments, etc.—In all these instances, the Legislature supplied

in the context the key to the meaning in which it used

expressions which seemed free from doubt ; and that mean-

ing, it is obvious, was not [in all cases] that which literally

or primarily belonged to them. [It has been heretofore" seen

that it is a necessity of proper statutory construction, to give

effect to every word, clause and provision of the enactment.

Possibly the most important purpose of the construction of

all the parts of a statute together and with reference to one

another, is that of giving, by the means of such comparison,

a sensible and intelligent effect to each, without permitting

any one to nullify any other, and to harmonize every detailed

])rovision of the statute with the general purpose or partic-

'» Cumberland Co. v. Triokett, •• Blanchard v. Sprague, 3 Sumn.
107 Pa. St. 118. 279.
" Cooper V. Shaver, 101 Pa. St. " Brinsfield v. Carter, 3 Ga. 143.

647, 549. See upon this subject, also post,
" U. S. V. Furlong, 5 Wheat, gg 298-803, 817, 319.

l«4. M Ante, § 23
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ular design which the whole is intended to subserve." With
this end in view, the rule extends to acts and their amend-
ments, which, for this purpose, are regarded as constituting

but one enactment, so that no portion of either is to be left

without effect, if it can be made operative without wresting

the words used by the Legislature from their appropriate

meaning," and of two constructions equally warranted by
the language of an amendment, that is to be preferred which

best harmonizes the same with the general tenor and spirit

of the act amended." The same rule applies as to acts and

their supplements," and still more obviously to codes and

revisions. A code, or body of revised laws, should, it is said,

be regarded as a system of contemporaneous acts," as estab-

lished uno flatu." Its various sections relating to the same

subject should, if practicable, be construed together," as one,"

as one act or chapter," or as continuous sections of the same

act ;" and one chapter is to be read with another, relating to

the same subject, as one body of law," though collected from
independent laws of previous enactment," originally passed

at different times and re-enacted by a revisory act." If

possible, the various portions of such a code or revision must

be so construed as to harmonize with one another." Its

general system of legislation upon the subject matter should

be taken into view, and any particular article construed in

conformity therewith, unless an intention to depart from it

be clearly shown ;" and definitions contained in it are to be

'• See cases in note (S) to § 35. Bryant v. Livermore, 20 Minn.
«» Harrell v. Harrell, 8 Fla. 46. 313 ; Smith v. Smith, 19 Wis. 532 ;

" Griffin's Case, Chase Bee. 364. Gillegos v. Pino, 1 New Mex. 410.
«« Van Riper V. Essex R. R. BU «» Mobile, &e. R. R. Co. v.

38 N. J. L. 33. And as to a Malone, supra,

repealing act and an act suspend- ^ Smith v. Smith, supra,

ing its operation, both passed at *' Gallegos v. Pino, supra,

the same session of the legislature, " Bryant v. Livermore, supra,

being construed as one act, so that ™ Mobile, &c. R. R. Co. v.

both may have effect, see Brown v. Malone, supra.

Berry, 8 Dal. 365. " Gallegos v. Pino, supra.
«8 Ashley v. Harrington, 1 D. " Gibbons v. Britteuum, 56 Miss.

Chip. (Vt.) 848. ' 233.
" Gibbons v. Brittenum, 56 " Childers v. Johnson, 6 La. An.

Miss. 333. And see Com'th v. 634. Compare Bank of La. v.

Goding, 3 Mete. (Mass.) 180. Farrar, 1 Id. 54, where it is siiid

" Exp. Ray, 45 Ala. 15 ; O'Neal that the civil code of the Stale is

V. Robinson, Id. 536 ; Mobile, &c. not to be considered as technically

K. R. Co. V. Malone, 46 Id. 391 : a statute.
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construed with reference to its positive enactments in pari

materia."

§ 41. Limits of Rule Reqiiiring Contest to be Consulted.—[The

rule commending a consideration of the whole statute, in

order to discover the sense in which words are used in a

particular portion of it, is subject, however, to this qualifi-

cation, that, if the meaning of a word can be found in the

section itself in which it is' used, it ought to be there sought

for, without recourse to anything beyond." It is only where

the meaning of the word or phrase cannot be satisfactorily

ascertained from reading the particular section ; or where

the meaning which such a limited view gives to it, would

raise a conflict or incongruity as compared with other por-

tions of the statute, that a reference to the latter is proper.

And where there are general sweeping words which it

would be difficult to apply in their full literal sense, it is one

of the safest guides to construction, to examine other words

of like import in the same statute, and if it is found that a

number of such expressions have to be subjected to limita-

tations or qualifications, and that such limitations and quali-

fications are of the same nature, that forms a strong argu-

ment for subjecting the expression in dispute to a like limi-

tation or qualification :" the reason for this concession being,

that it is presumed, that the Legislature used a word

throughout the entire act in the same sense."]

§ 42. statute Embodying Several Distinct Aols.^—^It has been

observed, that when an Act embodies several distinct Acts,

one part throws no further light on the other parts than

would be cast upon them by separate and distinct enactments

f to the same effect (a). [But where an act incoiporatej

another and provides that the two shall be construed aso e,

" Egeiton V. Third Municipal- supra ; Pltte v. Shipley, 46 Cal.

Ity, 1 La. An. 485 ; Depas v. Rlez, 154.

2 Id. 30 ; and they have no mean- (a) Per Turner, L. J., in Cope v.

ing beyond : Ibid. Bee also Ala. Doherty, 4 K. & J. S67, 27 h- J.
Warehouse Co. v. Lewis, 66 Ala. 600. [And it has been said that
514. oach chapter of a body of Revised
" Spencer v. Metropol. B'd., L- Statutes is a statute or act on the

R. 22 Ch. Div. 162, per Jessel, subject to which it relates ; and
M. R. may, in penal suits, be referred to

'• Blackwood v. Reg., L. R. 8 as a statute of the State : Cleaves
App. Cas. 94. V. Jordan, 35 Me. 429. Compare
" Spencer v. Metrop. Board, ante, §40.]
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the use, in one of the acts of the phrase " this act" will in-

clude not only the act itself in which it occurs, but earlier

and later acts which are so treated as forming part of the

same statute. An act provided that " in the construction of

this act," the word " parish " should include " citj." A later

act, incorporating the provisions of the former and directing

that the two should be construed as one, enacted tlia,t no

person should be removed from any parish in which he had,

resided for five years. It was held, that by the combined

operation of the two acts, no person could be removed from

a city in which he had resided for five years." Conversely,

where an act passed in 1867, provided that it and certain

acts passed in 1856 should be construed together as one act,

and the former declared that " the words County Court

when used in this act, or any future act, shall include the

City of London Court;" it was held, that, by virtue of

these words,- the provisions of the act of 1856 applied to the

City of London Court." So, again, an act passed in 1866,

which was to be construed as one with another passed in

1855, enacted that "the provisions this act" should not

extend to certain manufacturers ; and it was held that by the

effect of that provision, the manufacturers in question were

exempted from the operation of the earlier act.™ But this

rule does not extend to penal statutes, the construction of

which, upon a principle which will be hereafter discussed,"

is to be confined to the more litei'al meaning of the language.

Hence, in such acts, the term "this act," bears its literal

significance, and refers only to the act itself in which it

occurs, though the act is made part of another and to be

construed with it."]

•" R. V. Forncett St. Mary, 12 Q. required by " this act," a mis-

B. 160. nomer. &c., in a voting paper
'" Blades V. Lawrence, L. R. 9 required by the later act was held

>Q. B. 874. But see Mather v. uncured and fat«l.

Brown, L. R. 1 C. P. D. 596, ^o Nonia v. Barnes, L. R. 7 Q.
where, although an act passed in B. 537. And see Wilb. Stat. Law,
1857 declared it was to be con- pp. 264-366, from which the obser-

strued as oue with another and vations in this section are largely

earlier act, it was held that the borrowed,
effect of the provision was not to " See post, §§ 329, seq.

incorporate in the later act the ^^ R. v. Trustees, 5 A. & £. 563;

provisions of the earlier ; so that, R. v. Johnson, 8 Q. B. 103 ; R. t.

though the latter remedied every Jesse Smith, L. R. 1 C. 0. R.
misnomer, &c., in a voting paper 366. ,
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§ 43. Earlier Acts in Pari Materia Where there are earlier

Acts relating to the same subject, the survey must extend

to them ; for all are, for the purposes of construction, con-

sidered as forming one homogeneous and consistent body of

law («), and each of them may explain and elucidate every

(a) R. V. Loxdale, 1 Burr. 44,

per Lord Maasfleld ; Duck v.

AddingtoQ, 4 T. R. 447 ; Palmer's
Case, 1 Leach, 893 ; McWilliam v.

Adams, 1 Maoq. H. L. 176, per
Lord Truro. [S. P. -. Alexander
V. Alexandria, 3 Crancb, 1 ; Pat-
terson V. Winn, 11 Wheat. 880

;

The Harriet, 1 Story, 251 ; U. 8.

V. Collier, 3 Blatchf. 335 ; The
Elizabeth, 1 Paine, 10 ; Le Roy v.

ChaboUa, 13 Abb. U. S. 448 ; Phil-

brook v. U. S.. 8 Ct. of CI. 523
;

Smith V. People, 47 N. Y. 330

;

Powers V. Shepard, 48 N. Y. 540

;

Reiford v. Knight, 15 Barb. (N.
Y.) 637 ; McCai-ter v. Orph.
Asylum, 9 Cow. (N. Y.) 437;
Pearce v. Atwood, 13 Mass. 334

;

ttreen v. Com'th, 12 Allen (Mass.)
155 ; Bruce v. Schuyler, 9 111. 231

;

State V. Shaw, 38 Iowa, 67 ; Scott
V. Searles, 9 Miss. 590 ; Eskridge
V. McGruder, 45 Id. 394

; State v.

Garthwaite, 23 N. J. L. 143 ;

IJnion Canal Co. v. O'Brien, 4
Rawle (Pa.) 358 ; Neeld's Road, 1

Pa. St. 353 i Black v. Tricker, 59
Id. 13. 19; Keeling's Road, Id.

858 ; Mt. Holly Paper Co.'s App.,
99 Id. 513 ; Koontz v. Howsare,
100 Id. 506 ; Linton's App., 104 Id
228 ; Jacoby v. Shafer, 105 Id.

610 ; Booz's App., 109 Id. 592 ; P.
A. & M. Pass. Ry. Co.'s App., 1
Penny. (Pa.) 449 ; Ege v. Com'th,
20W.-K. C. (Pa.) 73; ,Desban v.

Pickett, 16 La. An. 350 ; Isham v.

Iron Co., 19 Vt. 230 ; Hayes v.

Hanson, 12 N. H. 384 ; Wakefield
V. Phelps, 37 Id. 395 ; Diigan v
Gittings, 3 Md. 54 ; 3 Gill. 138

;

Canal Co. v. R. R. Co., 4 Gill &
J. (Md.) 1 ; Billingslea v. Baldwin,
33 Md. 85; State v. Stewart, 47
Mo. 383 ; State v. Clark, 54 Id
216 ; Dodge v. Gridley, 10 Ohio
St. 173 ; Manuel v. Manuel, 18 Id
458 ; McMiihon v. R. R. Co., 5
Ind. 413; State v. Sprinsfleld Tp.,
6 Id. 83 ; La Grange v. Cutler, Id.
354; Ilarrisoii v. Walker, 1 Ga.

33; Ezekiel v. Dixon, 3 Id. 146;
People V. Western, 3 Neb. 313

;

Hendrix v. Reiman, 6 Id. 516
;

State V. Babcock, 21 Id. 599

;

McLaughlin v. Hoover, 1 Oreg.
31 ; Bryan v. Dennis, 4 Fla. 13

;

Mitchell V. Duncan, 7 Id. 13

;

Cannon v. Vaughan, 12 Tex. 399
;

KoUenbergerv. People, 9 Col. 233.

The rules that a statute is not to

be construed to work public mis-
chief unless plainly reqviired by its

language ; that effect is to be given
to the legislative intention, if as-

certainable, though contrary to the
letter ; that absolute words may be
qualified by reference to the con-
text, to prior and subsequent acts
in pari materia,- to the histoi-y of
the enactment, and to contempo-
raneous legislation not precisely in
pari materia ; and that acts passed
at the same session are to be so
construed, if possible, as to give
effect to each, apply to, and may
control the construction of a clause
in an act expressly repealing by
title the whole of an earlier act, so
that, if upon these grounds of
interpretation, an intent is appar-
ent to give the clause a qualified
or limited operation, that intent
must prevail ov^r the literal and
unqualified sense of it. So where
the title of an act "to reorganize
the local government " of N. Y.
related solely to the political,

organization of a city, im Heating
no intention to interfere with the
organization of its criminal courts,,
^nd such appeared from the his-
tory of the enactment, and the
other elements of construction indi-
cated, to be its proper scope, and
the act itself, in .lU its provisions,
strictly adhered to the title, a
clause repealing by title another
act, which, inter alia, prescribed the
organiziitiou of the criminal courts
of Ihe city, w;ia held to leave these
provisions in full force : Smith v.
People, 47 N Y. 330.]
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other part of the common sjstem to which it belongs.

[Thus, not only may the entire body of the law upon a

subject be given the effect of an harmonious whole, by

restraining, enlarging, or qualifying conflicting words in any

particular portion of it, bj' reference to other portions, so

as to effectuate the obvious intention of the law ;" but where

there are irreconcilably conflicting clauses in the same stat-

ute, a comparison with other statutes upon the same subject

may point out those clauses which are in harmony with such

•legishtion as designed to prevail."]

§ 44. Illustrations.—A bye-law which authorized the elec-

tion of " any person " to be Chamberlain of the City of

London would be construed so as to harmonize, and not to

conflict, with an earlier one which limited the appointment

to person possessed of a certain qualification, and "any
person" would be understood to mean only any eligible

person (a). Where a question arose as to whether the

Admiralty Court Act, 24 Vict. c. 10, which gives that court

jurisdiction over any claim for " damage " done by any

ship, included injuries done to persons by collision ; one

reason for deciding in the negative was that in other Acts

in pari materia, loss of life and personal injury, on the one

hand, and loss and damage to ships and other property, on

the other, appeared invariably treated distinctly, and the

word, " damage" was nowhere, in them, applied to injur-

ies to the person (J). So the expression " possession " in

the 26th section of the Reform Act of 1832, which enacts

that no person shall be registered in respect of his estate or

interest in land as a freeholder, unless he has been "in
actual possession " of it for six months, was construed in the

same sense as in the Statute of Uses, which declares that

" See Noble v. State, 1 Gr. (la.) regarded as of paramount import-
335. ance.
" Kansas Pac. Ry. Co. v. "Wyan- (a) Tobacco Pipe Makers v.

dotte Co., 16 Ean. 587, if such Woodroffe, 7 B. & C. 838, over-
construction tends to secure most ruling Oxford ». Wildgoose, 3 Lev.
completely the rights ol' all parties 393.
affectefl, and there is nothing (b) Smith v. Brown, L. B. 6 Q.
aj^parent in the act to indicate B. 739. But see the judgment of
which provisions the Legislature Baggalliiy, L. J., in The Franco-

nia,'3 P. D. 174, et seq.
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the person who has the use of the land is to be deemed in

lawfnl " possession " of it ; and consequently_ the grantee of

a rent-charge by a conveyance operating under the latter

statute was held to be in possession of it, within the mean-

ing of the Eeform Act, from the date of the execution of

the deed {a) ; though a grantee under a common law con-

veyance would not be in possession within the same Act,

until he had received a payment of the rent-charge (&).

[So, again, the various statutes in New York relating to

and enlarging the powers of married women, though passed

in different years, were held to be construable as one act
;"

and where an act passed in 1817 for the construction of a

canal vested the fee of lands taken for that purpose in the

people of the state, and lands were taken under a later act,

which omitted any provision as to the title, it was held that

it vested in the people as under the former law." "Where

an act, conferring jurisdiction of a certain offense upon a

police court, provided that the fine to be imposed should

not exceed $100, nor the imprisonment one year, it was

held, upon comparison of other statutes in pari materia, that

this provision was a limit upon the punishment by either

fine or impripnment, but did not intend to authorize the

imposition of both for the same offense." Again, the gen-

eral road law of Pennsylvania forbade the laying out of a

private road on a public road, and required certain notice to

be given to parties through whose lands the new road was

to pass. A later act authorized the laying out of private

roads, under the surface of any land, to coal mines, provid-

ing nothing as to the occupation of public roads or notice to

parties. It was held that this act was to be construed

together with, and as part of, the general road law, and that,

therefore, the taking of a public road and the failure to give

notice were both fatal defects in a proceeding under the

later act,'" as also the failure, in the petition, for the road,

(a) Heelis v. Brown, 18 0. B. N. ^ Perkins v. Perkins. 63 Barb;
S.-90, 34L. J. 0. P. 88; Hadfleld's (N. T.) 631.
Ciise. L. R. 8 C. P. 306. 88 Reiford v. Knight, 15 Barb.

(i) Murray v. Tliorniley, 3 C. B. (N. Y.) 637.
317 ; Ormo's Case, L. R. 8 C. P. «» Com'th v. Griffln, 105 Mass.
881. 185.

»» Neeld's Road, 1 Pa St. 858.
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to set forth the definite points where the road was to begin

and end, details required by the general road law, but not

mentioned in tho more recent statute.'" So, an act enlarg-

ing the jurisdiction of Justices of the Peace, and prescribing

no forms of procedure, must be construed together with

earlier acts upon the same subject and as adopting the forms

and practice prescribed by them ;" and in the construction

of an act authorizing married women to dispose of their

property by will " executed in the presence of two wit-

nesses," etc., recourse was had to the general wills act for

the purpose of ascertaining the meaning of the word " execu-

ted," and was accordingly held to prescribe the formality of

making a will as regulated by that act, merely with the

addition that it should be done in the presence of two wit-

nesses, etc." Similarly the word " sojourner " in the Penn-

sylvania act of 1881 relating to physicians, in the provision

that any person opening an office or appointing any place

where he or she may meet patients, or receive calls, shall be

deemed a sojourner, was interpreted, by reference to earlier

acts, as meaning and applying to one who practiced and had

his residence in one cotinty and who had an office and prac-

ticed in another, not upon special occasion and at special

requests only, but at regular intervals and in pursuance of

advertisements." Upon a question, in the construction of

a revenue act, whether an exception of *' savings institution "

from taxation imposed upon "every company or association

whatever," relieved Building Associations from the pay-

ment thereof, it was decided that it did not, partly, at least,

upon the ground that^ a comparison of other revenue acts

denionstrated that such societies were not within the legis-

lative meaning of the term "savings institutions," though

they might not unnaturally be embraced therein." On tbe

other hand, by construing an act requiring in general terms

bail absolute in appeals by defendants from judgments of

Justices of the Peace for wages of manual labor, together

9» feeling's Road. 59 Pa. St. •' Bge v. Com'th, 20 W. N. C.

358. (Pa.) 73.
" Jacoby v. Shafer, 105 Pa. St. »* Bourgignon B. A. v. Com'tb,

610. ' 98 Pa. St. 54, 64.
« Linton's App., 104 Pa. St. 228
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with earlier acts regulating the matter of appeals from

judgments of justices, it was held that executors and proba-

bly others sued in a representative capacity, were not subject

to that necessity." Where certain acts requiring certain

sums to be paid into the state treasury by a city gave the

general court jurisdiction to enforce the payment, and an

act was passed requiring an additional payment and thereby

increasing the aggregate, but was silent as to the mode of

enforcing payment, it was held that the several acts must be

construed together and that the remedy given by the earlier

was applicable also to enforce the duty prescribed by the

latter." Again, where the action of detinue had been regu-

lated by statute, an act directing that certain other issues

should be governed by the rules governing issues in actions

of detinue, the reference was held to be to the action of

detinue as modified by statute, not to the common law

action;" and the repeal of "section six of" a certain act,

which had, after the date of its enactment and before the

passage of the repealing act been amended so that a new

section stood in the place of the old section six, was construed

to be the repeal of section six as amended."

§ 45. Acts Passed at Same Session.—[The rule requiring the

interpretation of a statute in the light of, and with reference

to, others in pari materia, has a peculiarly appropriate applica-

tion to acts upon such kindred subjects passed at the same

session of the Legislature." Indeed, in construing a statute,

the entire scope of the legislation in pari materia of that

session should ho drawn into consideration.'" Thus, in 1846,

the Legislature of Mississippi, by resolution, authorized pay-

ment of a note due to the sinking fund by a certain party, " in

the bonds or coupons of the Planter's Bank of Mississippi."

At the same session, an act was passed authorizing the com-

»' Koontz V. Howsaie, 100 Pa. 325 ; Smith v. People, 47 N. Y.
St. 506. 330 ; State v. Rackley. 2 Blackf.
" Louisville V. Com'th, 9 Dana (Ind.) 249. See also State v. Clark,

(Ky.) 70. 54 Mo. 316.
»' Gillian v. Moore, 18 Miss. 130. '«» Carver v. Smith, 90 Ind. 222,
" Greer v. State, 22 Tex. 508. 227.
" See Black v. Scott, 3 Brock.
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missioners to receive, in payment of debts due to the fund,

" bonds of the State of Mississippi issued on account of the

Planter's Bank and coupons of interest thereon." It was held,

that, in view of the statute and the whole legislation upon the

subject, the resolution referred to authorized only the receipt

of bonds and coupons of the state on account of the bank in

payment of the note and not of the bonds and coupons of

the bank itself.'"' So the enactment of a criminal code

repealing all other laws as to crimes, was donstrned not to

repeal, but to leave standing, side by side with it, a license

law with penalties, passed at the same session, the code con-

taining no provisions touching the subject of license.'"

And two acts passed on the same day, relative to the same

subject matter, are to be read together, as though they were

parts of the same enactment.'"' Hence, where a statute

declared all lands heldby a seminary free from all taxation

whatever, and another statute of the same date enacted that

the land on which any seminary is erected, to the extent of

five acres, held severally and individually, shall be exempt

from taxation, it was held, construing both acts together,

that land on which a seminary was erected, owned by the

seminary, though exceeding five acres was exempt, whilst,

if ,not owned by the seminary, only five acres would be

exempt.'"* Again, where an act specifically appropriated to

the payment of certain outstanding bonds a sum of money
granted to the state «by congress, and a subsequent act of

the same Legislature, out of tlie same fund, made for a

different purpose an appropriation 'so large that it would

have interfered with the payment of the bonds, it was held

that the last appropriation should take effect out of what

was left of the fund after payment of the bonds.'"'

§ 46. Appropriation and Revenue Acts, etc.—[The provisions

of appropriation acts, as well as those of any other class of

statutes, are to be construed in connection with previous laws

"» State V. Dickinson^ 20 Miss. '»* Naz. Lit. &c. Inst. v. Com'th,
579. U B. Mod. (Kt.) 266.

"« Cain V. State. 30 Tex. 355. '"^ gtate v. Bishop, 41 Mo. 16.
"« People V. Jackson, 30 Gal. See Riggs v. Brewer, 64 Ala. 282,

427 ; Chandler v. Lee, 1 Idaho, N. post, S 215.
S. 349.
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relating to the same subject matter;"' and the principle

extends also to rules of courts. Thus, where Eule 11 per-

mitted a plaintiff to take judgment for such part of his claim

as the defendant might, in his aflBdavit of defence, admit,

or fail to deny,—Eule 9 having provided that plaintiff should

be entitled to judgment for want of an affidavit of defence,

" at any time after return day and ten day's service of the

writ," it was held that the two rules were in pari materia,

parts of a general system of practice, and to be construed

together ; and that, therefore, the plaintiff's right to judg-

ment, even for part of his claim, under Rule 11, could not

accrue until expiration of the time allowed defeudant for

filing an affidavit of defence under Kule 9, his right to the

whole of which could not be regarded as waived by the filing

of a partial defence at an earlier date ;"' and the rule is said

to be particularly applicable to the revenue laws, as forming

one system, though composed of independent enactments."']

§ 4:7. Later Acts in Pari Materia.—Not only is the later Act

construed by the light of the earlier, but it sometimes [where

the meaning which the Legislature attached to the words of

the earlier enactment can be gathered from a later statute

in pari materia,"'] furnishes a legislative interpretation of the

earlier.'" Thus chapter 23 of Magna Charta, which provides

that "all weirs shall be put down through Thames and

Medway, and through all England, except by the sea-coast,"

was held to apply only to navigable risers, because the 25

Ed. 3 and other subsequent statutes spoke of it as having

been passed to prevent obstruction to navigation (a). To
determine the meaning of the word "broker," in the 6

Anne,c. 16, the Bubble Act (6 Geo. 1, c. 18), passed twelve

years later, was referred to, where the same t^erm was used

(5). In section 299 of the Merchant Shipping Act of 1354,

'»» Converse v. U. S., 21 How. itV Co. v. Nelma, 65 Ga. 67, as to

463. And see Riggs v. Pfister, 21 effect of resolution of 1879 upon
Ala. 469 ; Riggs v. Brewer, 64 Id. the construction of the act of 1876,
382, post, § 215. relating to the lease of convicts.

'<" Boyle V. Hovner, 104 Pa. St. (a) 35 Ed. 3, stat. 4, c. 4 ; Rolle
379- „ „ „ , .

11. Whyte, L. R. 3 Q. B. 286 ; Callis
'»' U. 8. V. Collier. 3 Blatchf. on Sewers, 258.

^^?;a XT o X, (*) Clarke v. Powell. 4 B. & Ad.
"» U. S. V. Freeman, 3 How. 846 ; Smith o. Llndo, 4 C. B. N. 8.

^noTT.-., a , ^ . X,
395, 27 L. J. C. p. 196, 335.

"« Ibid. See also Georgia Pen-



§ 48] ACTS IN PARI MATEEIA. , 61

which enacts that damage arising from non-observance of

the sailing rules shall be primd facie deemed to have been

occasioned by " the wilful default " of the person in charge

of the deck, the expression " wilful default" was construed

by the light of the later Shipping Act of 1862, the 2J:th

section of which declares that the ship which occasioned the

collision shall be deemed to be "in fault," as including a

negligent as well as a criminal default {a). [So, where an act,

passed in 1865, forbade discrimination on account of color or

race, in any licensed inn, in any public place of amusement,

etc. ; and another passed in 1866, forbade the exclusion of

personsfrbm any public places of amusement, " licensed under

the laws of" the commonwealth, it was held, upon compari-

son of the two acts, that the public places of amusement

referred to in the earlier must be construed to mean such as

were licensed under the laws of the commonwealth."' In

other words, the understanding of the phrase in the earlier' act

was dictated by the explicit language of the later. Similarly,

acts have been construed as not repealing others by implica-

tion, by reference to the fact of a subsequent express repeal

thereof by still another act :'" and the passage of an act in

1851 authorizing securities from husband to wife to be taken

in the name of a third person as trustee and declaring securi-

ties theretofore taken directly by the wife from her husband

valid, was invoked as showing a legislative construction of the

Pennsylvania married woman's act of 1848 to the efEect that

it was not intended to sanction such direct dealings between

husband and wife."']

General rules and forms made under the authority of an

Act which enacted that they should have the same force as if

they had been included in it have also been referred to for

the purpose of assisting in the interpretation of the Act (5).

§ 48. Expired and Repealed Acts in Pari Materia.—The lan-

guage and provisions of expired and repealed Acts on the

(a) Grill V. The Screw Collier Gross, 3 Penr. & W. (Pa.) 171.
Co., L. R. 1 C. P. 611, per Willes, "^ Bear's Administrator v. Bear
J. 33 Pa. St. 535, 530. But see post,

"' Com'th V. Sylvester, 13 Allen S 83, and compare post, S3 365,
(Mass.) 247. 3G6. *- -

aa

"' See Cape Girardean Co. Ct. (d) Be Andrew, 1 Ch. D. 358.
v. Hill, 118 U. S. 68 ; Moyer v.



62 ACTS IN PAEI MATEBIA. [§ 48

same subject and the construction which they have authori-

tatively received are also to be taken into consideration [jin

the construction of a statute, as parts of the general system,

or possibly more properly as instructive steps in the develop-

ment of the existing system, of legislation upon the point in

question.'"] Thus, 202nd section of the Bankrupt Acfc of

1849, which makes " void " all securities given by a bankrupt

to a creditor to induce the latter to forbear opposition to

the bankrupt's certificate, was construed in the same sense as

that which had been given to the same provision in the

earlier and repealed Bankrupt Act of the 6 Geo. 4 (a).

What was meant in the Vagrant Act, 5 Geo. 4, e. 8, by
" running away, leaving his or her child chargeable to the

parish," was determined by referring to the earlier Act of

5 Geo. 1, which spoke of persons who "run or go away

from their abodes into other counties or places, and some-

times out of the kingdom," and was therefore held not to

apply to a woman who left her children at the door of the

workhouse, and returned to her usual abode in the town,

where the workhouse was situated (b). [And ch. 74, § 3, of

the Revised Statutes of Massachusetts, forbidding the bring-

ing of an action to charge a party on his representation

concerning the character, etc., of another, unless such repre-

sentation was in writing, was held to apply, like the repealed

act of 1834, c. 182, § 5, only to representations affecting the

credit of another.'" So, the definitions of a word given by a

former act in pari materia, which has been repealed, may be
properly consulted."']

"> See Medbury v. Watson, 6 see also Exp. Copeland, 3 De G.,
Mete. (Mass.) 246 ; Daniels v. M. & Q. 914, 32 L. J. Bey. 17.
Com'th, 7 Pa. St. 371, 873, cit. (6) Cambridge Union v. Parr, 10
Church V. Crocker, 3 Mass. 17,21; C. B. N. S. 991, 30 L. J. M. 0.
Holbrook v. Holbrook, 1 Pick. 241, ;je>' Byles, J.
(Mass.) 254. See also Ford v. "^ Medbury v. Watson, 6 Mete.
Burch, 6 Barb. (N. Y.) 60 ; Thayer (Mass.) 246. But, of course, the
V. Dudley, 3 Mass. 396 ; Holland repealed act, though re-enacted
y. Makepeace, 8 Id. 418, 433; with some changes, whilst it may
Mendon v. Worcester, 10 Pick, be so considered in construing the
(Mass.) 335 ; Coffin v. Rich, 45 Me. repealing act, is itself of no opera-
507 ;

Henry v. Tilson, 17 Vt. 479 ; tive force whatever except in so
Coleman v. Davidson Academy, far as it is continued in force by
Cooke, (Tenn.) 258 : Forqueran v. saving clauses and exceptions :

Donnally, 7 \f . Va. 114. Coffin v. Rich, 45 Me 507
(a) Goldsmid v. Hampton, 5 C. "« Exp. Crow Doe 109 U S

B. N. S. 94, 37 L. J. C P. 286 • 556. ^
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§ 49. Repealed Portions of Acts.—[In the same manner,]

where a part of an Act lias been repealed, it must, although

of no operative force, still be taken into consideration in

construing the rest. If, for instance, an Act which imposed

a duty on racehorses, cabhoi'ses, and all other horses were

repealed as regards racehorses, the remaining words would

still obviously include them, if the enactment were read as

if the repealed words had never formed a part of it (a).

Where a statute imposed a duty on artificial mineral waters

[and all waters impregnated with carbonic acid gas] and on

all other waters to be used as medicines, and the duty on

artificial mineral waters was afterwards repealed, tjhe repealed

words were held essential for determining whether what

still subsisted of the Act, though wide enough to include

artificial waters, was intended to include them (5). [So, in

construing a section of an act remaining in force, resort may
be had to a proviso to it which has been repealed."'

§ 50. Repealed, etc., Acts Expressly Referred to.—[Whilst the

propriety of comparing expired or repealed statutes, or parts

of statutes, with those remaining in force, for the purpose

of construing the latter, is unquestionable, in the absence of

any reference to, them in the statute under construction,"'

(a) Per Bramwell, L. J., in

Atty.-Gen. v. Laraplongh, 3 Ex.
D. 314, 47 L. J. 555.

(J) Ibid. [It was held reversing
the lower court that the water tax-

able under the first head, did not,

upon the repeal of that item,

biicome taxable under the more
general clause. See the opinion of
Kelly, C. B., the dissentient judge
in the lower court, at p. 233 :

" No
judge ever laid down as law that,

where a particular clause in an
Act of Parliament is repealed, the
whole Act must be rciid as if that
clause had never been enacted.
All that can be said is that the

'

clause is to be taken as if it had
never been enacted." But where
an act provided that no person
should sell wine, brandy^ rum lOr

other spirituous liquors in quan-
tities less than 38 gallons, without
license, under a penalty of |30 for
each offence ; and a later act pro-
vided that no inn holder, retailer.

common victualler, <»• other person
should sell any brandy, rum or
other spirituous liquor in a less

quantity than 15 gallons under a
penalty of not, more than $30 nor
less than $10, and repealed all

acts then in force inconsistent
with it, it was held that there was
no inconsistency between the acts

as to the seller and the kind and
quantity of liquors with reference
to one who was neither an inn
holder nor a common victualer
convicted under the first act of

selling spirituous liquor, but an
inconsistency as to the penalty, and
that, therefore, he could not be
sentenced : Com'th v. Kimball, 31

Pick. (Mass.) 873. See post, g§
336, 339.]

"' Bank for Savings v. Collec-
tor, 3 Wall. 495 ; Exp. Crow Doer,
109 U. S. 556.

"' See Forqueran v. Donnally, 7
W. Va. 114. Nor can a proviso
which is void, because unconstitu-
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the propriety of such comparison is still more obvious where

there is an express reference, in this statute in force, to the

repealed statute. It is said, that, wlicre an act superseding a

former one refers to the latter, the superseding statute must

be construed with reference to the superseded one.'" And

notwithstanding the repeal of Wis. Eev. St. 1878, § 1210a,

the words of § 1210b, " any of the causes mentioned in

§ 1210a," etc., were, it was held, to be understood as if the

enumeration of causes thus referred to were incorporated in

§ 1210b, and § 1210a, though repealed, was to be looked,

at to ascertain what they were.""

§ 51. Revisions—Godifioations—^Re-enactments-—[The rule

which permits a resort to repealed and superseded statutes,

in pari materia, is o:^ great importance in the construction

of statutes which re-enact, with changes, and repeal former

ones, and in that of enactments containing revisions or codi-

fications of earlier laws. As to the former, it is obvious

that a change of language is some indication of a change of

intention. Thus, where] a repealed Act imposed a penalty

on the owner of cattle found lying on the highway " with-

out a keeper," and the same provision was re-enacted with-

out the last words, the omission was construed as obviously

showing the intention that the presence of a keeper should

no longer absolve the owner from liability (a). [And so,

where the latter of two acts upon limited partnerships failed

to prescribe a penalty for a certain omission, for which the

first act had provided a penalty, the court said : " The
omission to prescribe a penalty . . is good reason for con-

cluding that no such liability was intended."' As to codi-

fications and revisions, which, upon a principle that will

hereafter become manifest, are held, in general, to repeal

the enactments covered by their provisions,"' it is, no doubt,

tional, be disregarded in the inter- King, 77 Me. 284.
pretation of the section to which it ^'o Flanders v. Merrimack, 48
is appended: Com'th v. Potts, 79 Wis. 567.
Pa. St. 164. (a) 37 & 33 Vict. c. 101, s. 25

;

"' Ham V. Boston B'd of Police, Lawrence v. King, L. R. 3 Q. B.
143 Mass. 90 ; and hence it was 845 ; see also R. v. Moah, Dearsl.
held that the act of 1885, giving the 626 ; Exp. Gorely, 34 L. J. Bey, 1.

boaid power to remove for cause, '" Eliot v. Himrod, 108 Pa. St.
lequired notice and hearing before 569, 573. But see as to the limit
removal : ibid. See also, on this of this rule, post, §§ 878-381.
question of power, Andrews v. '" See post, §§ 301, 202.
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true, that, like the Revised Statutes of the United States,

tbey must be accepted as the law upon the subject they

embrace, as it existed when the Revision or Code went into

force, and that, consequently, when their meaning is plain

the Court cannot recur to the original statute to see if

errors were committed in revising them."" Yet is has been

conceded that, where, in construing the language of a code

or a revision of statutes, there is a substantial doubt as to

its meaning, the original statute may be looked at and con-

sidered."' And more especially is this the case, where the

act authorizing the codification requires marginal references

to the sessions acts.'"]

§ 52. Acts upon Similar Subjects.—The construction which

has been put upon Acts on similar subjects, even though

the language should be different, should for a similar reason

be referred to."' Thus, the Insolvent Act, 1 «& 2 Vict. c.

110, s. 37, which vested in the provisional assignee all the

insolvent's debts which became due to him before his dis-

charge, received the same construction as a similar provis-

ion in the Bankrupt Act of 6 Geo. 4 (a). The provision of

the 9 Geo. 4, c. 14, requiring that an acknowledgment to

take a debt out of the Statute of Limitations should be

signed " by the party chargeable thereby," was held not to

include an acknowledgment by his agent, on the ground

that when the Legislature intended to include the signature

of agents, not oiily in other Statutes oi Liniitations, but also

in several sections of the Statute of Frauds, one of which

was recited in the Act, express words had been used for the

purpose (b). So the County Court Act of 1867, which

gives jurisdiction in ejectment when the value of the tene-

ment does not exceed twenty pounds, was construed, as

regards the measure of value, by reference to the Parlia-

"' U. S. v. Bowen, 100 U. S. between two sections, the original

508 ; Arthur v. Dodge, 101 Id. 34
;

statute governs.
Victor V. Arthur, 104 Id. 498. '^» See Whitcomb v. Eood, 30

'" Myer v. West. Car Co., 103 Vt. 49 : Smith v. People, 47 N. Y.
U. S. 1 ; Pratt v. Boston Street 330.

Comm'rs, 139 Mass. 559. (a) Jackson v. Burnbam, 8 Ex.
'" Nicholson v. Mobile, &c. R. 173, 33 L. J. Ex. 63 ; Herbiert v.

R. Co., 49 Ala. 305 ; where it was Sayer, 5 Q. B. 965.

held, that, in case of conflict (d) Hyde t>. Johnson, 2 Bing. N
C. 776.
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mentary Assessment Act (a). That which was held a suffi-

cient signature to a will or contract under the Statute of

Frauds (b) was held sufficient under the Bankrupt Act, 6

Geo. 4r, c. 16, s. 131 (c), under the Statute of Limitations

{d), and under the Registration of Voters Act (e). [So,

upon the ground that statutes having similar objects are to

be construed alike, the same principles that apply to the

construction of bankruptcy laws were held to govern in the

case of a statute to prevent frauds by incorporated com-

panies, the statute having in view a similar object, namely,

an equal distribution of assets among creditors.'" And
where, under an act allowing an execution debtor to claim a

certain exemption, it had been held that the claim must be

made so as to cause no delay and before expense had been

incurred, this construction was applied also to subsequent

acts allowing a widow to claim certain property out of her

husband's estate,"' and an assignor ^ to retain a certain

amount of property,"" none of the acts fixing any time with-

in which the rights conferred by them should be exercised,

but all having a similar purpose and effect.

§ 53. Purpose, Effect, Basis and Iiimits of this Rnle.—[The

purpose of the rule of construction, under discussion, is, of

course, like that of every other, to elucidate the meaning of

a given statute. Its method is to ascertain the meaning of

any particular phrase or provision in the light of every

direction made upon the subject matter it refers to by the

Legislature up to the time when the court is called upon to

pronounce its judgment. It requires particular phrases, left

doubtful by the act itself, to be construed as synonymous
with, or analogous to, the same phrases used in other statutes

upon the same subject in such connections or surroundings

as define their meaning beyond question, or point emphati-

(a) 31 & 33 Vict. c. 142, b. 11

;

(d) Lobb e. Stanley, 5 Q. B.
Elston ®. Rose, L. R. 4 Q. B. 4. 574, per Patterson, J.

(i) Lemane ®. Stanley, 3 Lev. 1 ; (e) 6 & 7 Vict. c. 18, s. 17 : Bcn-
Knight ®. Crockford, 1 Exp. 190

; nett v. Biunfitt, L. R. 3 C P 28
Herbert «. Treherne, 3 M. & Qr. >" Receivers of People's B'k v.

^*^
r> •, T, ,. V „ ,,

PatersonSav. B'k.lON. J. Eq. 13
(c) Ogilvy V. Foljambe, 3 Mer. "s Davis' App., 34 Pa. St. 256.

M '&^ 766" ''
'^^"^'^''"' ^^ "' CWIcoat's App., 101 Id. 36.
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cally to a certain interpretation. It requires gaps left in the

act, not amounting to casus omissi, to be filled from the

materials supplied bj other statutes upon the same subject

and in harmony with them. It requires words capable of

several meanings, the choice among which is not determined

by the use of words in a definite and unmistakable sense in

one of the other statutes, to be so construed, if possible, as

to preserve in force and effect, side by side with them, the

words of earlier statutes, to the avoidance of an interpretation

which would raise a repugnancy between the earlier and the

later statutes, fatal to the ormer. The effect is to preserve

harmony and'consistency in the entire body of the legislation

upon a given subject matter. That this result must be in

consonance with the intention of the Legislature, and that

the methods enforced by this rule to ascertain the same are

effectual for the purpose, is manifest from the. obvious con-

siderations lying at the bottom of the rule itself : that the

Legislature is not ignorant of the previous course of legisla-

tion upon a subject it undertakes to legislate upon ;"° and

that, when dealing, at different times, with the same subject,

it may be supposed to use the same words in the same sense."'

The statement of the rule, however, as flowing from these

propositions, carries with it its own limitation. It is clear,

that, where the statute under construction, taken by itself,

viewed in the light of the objects it is intended to attain and

applied to the subject matter it effects, evinces a design to

depart from the genpral and previously existing system of

legislation thereon, or to use words in a sense different from

that in which they are used in other acts on the same

subject, this intention cannot be defeated, and the rule,

therefore, is, in such case, inapplicable."' In other words,

where the language of the statute is plain and explicit, it

cannot be controlled by the rule in pari materia."' Nor can

that rule be properly resorted to where the construction of

the words of an act in their ordinary sense would not inter-

"» Howard Ass'n's App., 70 Pa. "^ See County Seat of Linn Co.,

Si. 344, 346. 15 Kan. 500.
"• Robbins v. R. R. Co., 33 Cal. ,

"» See • Exp. Blaiberg, in re
472 ; County Seat of Linn Co., 15 Toomer, L. R. 23 Ch. D. 258, per
Khd. 500. Jessel, M. R.
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fere wifcli other enactments in pari materi;'" and even

where they do, though the construction under this rule maj

attribute to them a sense which is not their ordinary sense,

the sense imposed upon them must be one in which they

are " reasonably capable of being read.'"" Nor does the rule

ever go to the extent of controlling the language of a statute

by the supposed policy of previous enactments."' And so

far as the influence of subsequent legislation upon the con-

struction of an earlier act in pari materia is concerned, it

must be remembered that it is the intent of the Legislature

that enacted a statute which is to govern the courts in its

construction,'" and that, therefore, in general, the opinion

of a subsequent Legislature upon the meaning of an act

passed by a former one is of no more weight than that of

the same men in a private capacity ;'" and consequently

mere inferences from the language of an act passed by a

subsequent Legislature cannot properly interfere with the

construction of a statute according to its plain import.'"]

§ 54. Acts not in Pari Materia.—But where Acts are not in

pari materia, [*. e., where they do not form an united system

and cannot be regarded as such,'"] it is fallacious to take.the

Construction which has been put upon one as a guide to the

construction of another (a). [The meaning which one
legislative body attaches to its use of a term in an act passed

by it, cannot be conclusive as to the meaning in which
another legislative body employs the same term in a different

act.'*'] For instance, the meaning put on the word " goods "

"< See R. V. Tonbridge Over- "» See United Soo'y v. Easle
.
seers, L. R. 13 Q. B. D. 342, per Bank, 7 Conn. 457, 469.
Brett, MR. (a) Dewhurst «. Fielden, 7 M. &

35 See Ibid. Gr. 187. per Maule, J.; Eyre «.

"« Goodrich v. Russel, 42 N. T. Waller, 5 H. & K. 460, 39 L. J.
177. But it has been said that 247, per Wilde, B.
even an English statute declaring "i Feagin v. Comptroller. 42 Ala.
the law upon a matter of doubt at 516, where an act increasing the
common law, though of no author- sheriff's "fees" was held not to-

ity as such in this country, may, increase his "fees" for victualling
as strictly a declaratory law, be prisoners, other acts showing, that,
entitled to weight

: Bull v. Love- though the act designating the

,S;'P
^'°'^- Q§^^-^ 8> 18. amount to be allowed him for that

Z n-^ P?^*' ^^ 365-368. purpose, spoke of it as " fees," it
>» Bmgliam v. Supervisors of was not to be regarded as strictly

Winona. 8 Minn. 441. such in the legislative sense of the
"» Ingalls V. Cole, 47 Me. 530. word, but as "allowancM" or
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in the reputed ownership clause of the Bankrupt Acts would

be no guide to its meaning in the 17th section of the Statute

of Frauds, not only because the words associated with it are

different, but bdcause the objects of the Act are wholly

difEerent (a). For the same reason, the Parochial Assess-

ment Act, 6 & 7 Will. 4, c. 96, was held to throw no light

on the meaning of " the clear yearly Value " of a tenement

which qualiiied a voter upon the Reform Act of 1832
(J>).

Because Chambers are " a house " for the purpose of assess-

ment to a poor rate under the 43 Eliz. c. 2 (c), of gaining a

settlement under the 6 Geo. 4, c. 57 {d), of qualifying for a

vote under the Reform Act of 1832 (e), and also as a place

in which a burglary might be committed {/), it did not

follow that the same meaning was to be given to the expres-

sion in the 48 Geo. 3, c. 55, which imposed a duty on " in-

habited houses " (g). A bicycle, which is a " carriage

"

within an enactment against furious driving, would not

necessarily be also a carriage under a turnpike Act which

imposed a toll on carriages impelled by steam or other

agency (A).

§ 55. Private Acts and Special Clauses.—It may be added

that in construing Acts of a private or local character, such

as railway Acts, the Courts do not shut their eyes to tho

fact thaj; special clauses, frequently found embodied in them,

are in efiEect, private arrangements between the promoters

and particular persons,'" and are not inserted by the Legis-

lature as part of a general scheme of legislation, but are

"accounts." And see Spencer v. See also B. v. Oxford (V. C), L
Metrop. B'd of Works, L. B. 33 E. 7 Q. B. 471.

Ch. D. 157. (h) "Williams ». Ellis, 5 Q. B. D.
(a) Humble v. Mitchell, 11 A. & 175.

E. 205.
' "' So it has been held that th<?

{b) 3 Wm. 4, c. 45, s. 27 ; Colvill rule that words are to be taken in

e. Wood, 3 C. B. 310. the strongest sense against the
(o) R. V. St. George's Union, L. party using them, does not apply

B. 7 Q. B. 90. to a contract by the State in grant-

{d) B. V. Ushworth, 5 A. & E. ing a charter, the promoters,
261. rather than the Legislature, being

(e) Henrette v. Booth, 15 C. B. regarded as the framers of the

N. S. 50, 33 L. J. 6. language : Baleigh, &c. E. R. Go.

(/) Evans' Case, Cro. Car. 473. v. Reid, 64 N. C. 155 ; Wilmington,

{g) Atty-Gen. v. Westminster «fco. B. R. Co. v. Reid, Id. 336;
Chambers Assoc, 1 Ex. D. 469. McAden v. Jenkins, Id. 796.
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simply introduced at the request of the parties concerned.

'

If the general provisions of such Acts were to override such

special clauses, those in whose favor the latter are inserted

would have a just claim to be heard in Cotiimittee on every

clause of the Act, which would make it impossible to con-

duct any private legislation (a). Such special clauses are

therefore treated as isolated, and foreign to the rest of the

Act ; so that their wording, contrary to the general rule, is

not to be regarded as throwing any light on the construc-

tion of it (5).

[Nor, in the exposition of private statutes cohferring

special privileges, or imposing particular obligations, would it

be proper to resort to the language of any other private act

not relating to the same parties and subject matter ; such

statutes standing pn the same basis with contracts by deed,

not generally affected by evidence aliunde.'" " Private acts

of the Legislature, conferring distinct rights on different

individuals, which never can be considered as being one

statute, or the parts of a general system, are not to be

interpreted by a mutual reference to each other. As well

might a contract between two persons be construed by the

terms of another contract between different persons.'"

Accordingly it was held that the charters of various differ-

ent banks could not be regarded as in pari materia, nor con-

strued with reference to each other.'" And though two cor-

porations, boom companies, separately chartered by the

Legislature, subsequently became consolidated, by virtue of

an act of assembly which conferred upon the consolidated

company all the rights, privileges and immunities, and made
it subject to all the restrictions, contained in the acts incor-

porating each company ; it was held that the charters must

be separately interpreted, so that, as before the consolida-

tion, eacli company was required to deliver the logs at its

own boom, the liability of the consolidated company to

(a) P«r Jeasel, M. R., in Taylor "'Thomas v. Mahan, 4 Me.
V. Oldham, 4 Ch. D. 410. 513.

(b) Per Lord Cairns in East '" United Soc'y v. Eagle B'k, 7
London R. Co. v. Whitechurch, Conn. 457. 469
L. R. 7 H. L. 89. i« Ibid.
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deliver the logs at the boom in which they were caught,

remained unchanged."'

§ 56. Special and General Acts read together.—[But it is obvi-

ous that statutes granting such special privileges are, in one

sense, to be read together and construed in conformity with

general statutes laying down universal rules applicable to

the class of corporations to which the one claiming under

the special act belongs. Thus it has been held in Pennsyl-

vania that railroad companies incorporated by or under

special acts, are subject to the regulation of the general rail-

road law of February 19, 1849, except in so far as Such reg-

ulations are specially altered by the special acts, or are so

inconsistent therewith as to evince a design to supersede

them."' And similarly it has been held in New Jersey,

that a reservation by general law of a right to the state to

alter charters granted by it will be read inserted in each new
charter, pvea though no reference to it be made therein."'

So, too, it has been held, that, whdre a corporation claims

a right not expressly given by its charter, upon the ground

of construction, the passage of an act by the Legislature

subsequently to the charter inconsistent with such right,

requires that the charter be given such construction as not

to raise a conflict between it and the statute, unless a con-

trary interpretation is demanded by the general scope and

evident design of all the pertinent provisions in the char,

ter."'

§ 57. Constitutional Provisions in Pari Materia^—[It has occa-

sionally been said that a statute and a constitutional pro-

vision in pari materia must be construed together."' This

requisite stands upon a somewhat difEerent ground from

"• Gould v. Langdon, 43 Pa. St. "« State v. Comm'rs of R. R
365. Compare, however. Lever- Tax'n. 37 N. J. L. 328.

ing v. R. R. Co., 8 Watts. & Serg. '« Maysville Tump. Co. v. How,
(Pa.) 459, where charters of vari- 14 B. Mon. (Ky.) 436. See for

ous raikoad companies were com- another instance of reading to-

pared for the purpose of constru- gether a special and general act so

ing a certain provision in that of as to avoid a repeal of the latter

:

the defendant corporation. Comm'rs of Excise v. Burtis (N.
'" Mt. Holly Paper Co.'s App., Y.) 4 Centr. Rep. 335.

99 Pa. St. 513. See also New "» See Billingsley v. State, 14
Brighton R. R. Co.'s App. 105 Id. Md. 369. And see also Aultman's
13. App., 98 Pa. St. 505.
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that of the rule above discussed, and seems more properly

referable to the presumption that all legislation is intended

to conform with the constitution, a proposition which will

be hereafter discussed,"']

»i See post § 18L
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§ 58. Title.—It has long been established [in England] by
numerous judical decisions or dicta, from Lord Coke's to the

present time, that [the title of a statute] is not a part of the

statute, and is to be therefore, excluded from consideration

in construing the statute. " The title cannot be resorted

to," says Lord Cottenham, " in construing the enactment." (as)

" The title, though it has occasionally been referred to as

aiding in the construction of an act, is certainly no part of

the law," it is said by the Court of Exchequer, in a well-

known and considered judgment, " and, in strictness ought

not to be taken into consideration at all " (5). And Lord

(a) Hunter y. Nockolds, 1 McN. taken into consideration in the
& Gord. 651. construction of an act, for origi

(J) Per Cur. in Salkeld v. John- nally there were no titles to the
son, 2 Ex. 383, citing Lord Coke acts, but only a petition and the
in Powlter's Case, 11 Rep. 336 : King's answer ; and the judges
["As to the style or title of the thereupon drew up the act into

act, that is no parcel of the act, form and then added the title; and
and ancient statutes were without the title does not pass the same
iiny title, and many acts are of forms as the rest of the act, only
greater extent than the titles are."] the Speaker, after the act is passed.
Lord Holt ill Mills v. Wilkins, 6 mentions the title and puts the
Mod. 62 ; Lord Hardwicke in question upon it ; therefore the
Atty.-Genl. v. Weymouth, Ambl. meaning of the act is not to be
22: [" The title is no part of the inferred from the title."] Lord
act, and has often been determined Mansfield in R. v. Williams, 1 W.
not to be so, nor ought it to be Bl. 95. See also Chance v. Adams,
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Denman remarked that the Court had often laid that down

(a). [In this country, whilst the title of a statute is not, in

general, regarded as a part of the same,' it is nevertheless

regarded as a legitimate aid in ascertaining the intention of

the Legislature when the language and provisions in the

body of the act are ambiguous and of doubtful meaning and

application ;° as, for example, where a statute purported, in

its body, to correct schedule M of section 25 of the Hevised

Statutes of the United States, and section 25 had no schedule

M, a reference to the title, an act to " correct an error in

section 2504 of the Revised Statutes," etc., was held permis-

sible to explain 'and rectify an obvious error.'

I
§ 59. Effect of Constitutional Requirements as to Title.—[The

propriety of such reference is especially manifest where the

title is referred to in the body of the act,* and all the more
justifiable, in cases of uncertainty, where the constitution

1 liord Raym. 77 ; and per Byles,

J., in Shrewsbury v. Soott, 6 0. B.
N. 8. 1, 39 L. J. C. P. 34; per Lord
St. Leonards, in Jeffreys v. Bnosoy,
4 H. L. 983. 24 L. J. Ex. 109

;
per

Grove, J., in Morant v. Taylor, 1

Ex. D. 194 ; and the American
Case, Hadden v. The Collector, 5
Wallace, 110.

(a) R. V. Wilcock, 7 Q. B. 839.
The ride has not, indeed, been
invariably observed. See ex. gr.

R. V. Wright, 1 A. & E. 446
;

Alexander v. Newman, 2 C. B.
141 ; Taylor v. Mewman, 4 Best.
& 8. 93; 33 L. J. 189 ; Rawley v.
Rawley, 1 Q. B. D. 466 ; Bentley
V. Rotheram, 4 Ch. D. 588 ; for the
mind, when laboring to discover
the design of the Legislature,
natiially seizes on everything from
which aid can ibe derived. Per
Cur. in U. 8. v. Fisher, 2 Oranch,
386 ; U. S. V. Palmer, 3 Wheat.
681. [See People v. Shoonmaker,
63 Blarb. (N. Y.) 49.] It has even
been occasionally asserted that its

title was part of a Statute, and
was not to be disregarded in con-
struing it. See Bristt v. Brett, 8
Addrims, Ec. 217 ; Hinton v. Dlb-
ben, 2 Q. B. 663, per Cm. : Wilmot

V. Rose, 3 E. & B. 576, 23 L. J.
281, per Lord Campbell ; Free v.
Burgoyne, 3 BlighN. 8. 78 ; Blake
V. Midland R., 18 Q. B. 109 ; John-
son V. Upham, 2 E. & E. 263;
Allkins V. Jupe, 2 C. P. D. 383 ;

and Coomber v. Berks, 9 Q. B. D.
26. But it does not seem that on
those occasions, attention was di-
rected to the established rule.

' See Ogden v. Strong, 2 Paine,
584 ; Plummer v. People, 74 111.

361 ; Com'th V. Slifer, 53 Pa. St.
71 i McPate's App., 105 Id. 323,
836 ; Cohen v. Barrett, 6 Cal. 195

;

Bradford v. Jones, 1 Md. 351 ;

Burgett V. Burgett, 1 Ohio, 469

;

Garrigus v. Gom'rs, 39 Ind. 66;
State V. Stephenson, 2 Bailey (8.
C.) 334 ; State v. Welsh, 3 Hawks
(N. C.) 404; Eastman v. Mc Alpin,
1 Ga. 157 ; and see cases in suc-
ceeding notes.

' See U. 8. v. Palmer, 3 Wheat.
610 ; Hines v. R. R. Co., 95 N. 0.
434 ; and see cases in preceding
note.

• Wilson V. Spaulding, 19 Fed.
Rep. 804.

* Torreyson v. Examiner, 7 Nev,
ly.
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givessignificance and assigns particularimportance to the title

by requiring that a statute shall contain but one subject, and

that it shall be expressed in the title,* It is indeed said,

that, under a constitutional prohibition against more than

one subject in any statute and a requirement of its clear

expression in the title, the latter necessarily becomes a part

of the statute,' " and aids, if need be, in its construction,'"

as " a very important guide to its right construction.'"

But, unless the constitution imperatively pi'escribes a dif-

ferent relation between the title and the body of the act,

the rule remains that the former may be consulted in aid

of the interpretation of the latter, only in cases of ambiguity

and uncertainty in its provisions,' in aid " if need be "" of

their construction. It can never control the plain and

unambiguous meaning of the language of the statute," nor

be used to extend or restrain its positive provisions ;" so

that, even in the interpretation of a penal law, if

the words of the enacting clause are broader than the

title, the former must govern." This rule, however,

under constitutions containing a provision such as above

indicated, is subject to an apparent exception. The
subject matter being required to be expressed in the

title, if the language of the act were broader than the fair

meaning of the words of the title, but could be, reasonably

and without doing positive violence to the letter, so construed

as to bring it within the title, thus avoiding the failure of

the entire statute or some of its provisions as unconstitu-

tional, it probably would, upon a principle to be hereafter

examined," be so construed. In that way it may in a cer-

tain sense, become practically true, that, under such a con-

stitutional provision, the title may control the statute or

» Meyer v. West. Car Co., 103 " Re Boston, etc. Co., supra ; U.
TJ. S. 1. S. V. Fisher, 2 Cranch, 386.

• Pa. R. R. Co. V. Biblet, 66 Pa. " Hadden v. Collector, 5 Wall.
St. 164 ; Eby's App., 70 Id. 311 ; 107 ; Flynn v. Abbott, 16 Cal. 358 ;

Halderman's App., 104 Id. 351. State v. Cazeau, 8 La An. 114.
' Ibid., at p. 359. '» U. S. v. Briggs, 9 How 351

;

* Eby's App., supra, at p. 314. and see S. P. as to a statute not
» Re Boston Min., etc., Co., 51 penal : Com'th v. Slifer, 53 A. St

Cal. 634. 71.
'» Halderman's App., ubi supra. '* See post, g§ 178, 180.
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some portion of it ;" *. e., it may narrow it. Where, how-

ever, the title is so defective as to render the act void, it

would seem to be scarcely accurate to say that the title con-

trols the statute or its construction ; and so, where a portion

of the statute consisting of a second subject, not expressed

in the title, should have to be rejected as unconstitutional.

In such cases, in the first the whole statute, in the second

that portion not covered by the title, would simply be void,'

and could never, therefore, become, properly speaking, the

subject of judicial construction." But, there being no dif-

ficulty as to the sufficiency of the title to comprehend the

subject matter of a statute,, it is said, that, whilst the title

alone is not to be regarded as a safe expositor of the law, it

may be presumed, in the absence of plain contradiction by

the terms of the body of the act, to express its true intent and

meaning." In case of such plain contradiction, it is infera-

ble from the decisions, that the construction of the language

of the act would have to remain unaided by the title, even

though the result be the avoidance of the statute, or some

portion of it, on the ground of unconstitutionality.

§ 60. Marginal Notes.—[The marginal notes printed by

the official printer in connection with the several sections of

a statute, have been held to form no part of those sections,

or of the statute, so as to throw light upon the question

of construction." Nor, when they appear on the rolls of

the Legislature itself, as, since 1849, they do in England,

are they to be regarded as forming part of the enactment,

or as binding as an explanation or as a construction of the

same." They are merely abstracts of the clauses, intended

" See Nazro v. Merchants', etc. such marginal notes now formed
Co., 14 Wis. 295 ; Dodd v. State, part of the act and might be used
18 ind. 56. for the purpose of interpreting it,

8 See ante, § 1, note 1. Jessel, M. R.. saying, at p. 535,
Connecticut, &c„ Ins. Co. v. that, within his Isnowledge, tbey

A-lbert, 39 Mo. 181. had been tlie subject of motion and
18 Clagdon v. Green, L. R. 3 C. amendment ; a statement at

E; °?\i J^irtwhistle v. Vardill, 7 variance with that of Bagjjallay,

^hAf^n^'^^' ^^^A ^ ^ ^ ^ ^- J- i° Atty-Gen. v. G. rR. B.

T -^^^'^r^^- ^ ^.?- ^- ^- ^"- C"- supra, at p. 461 : "I never
L. li. 31 Ch^ p. 449 ; button v. knew an amendment set down or
Sutton, L. K. 23 Ch. D. 518, over- discussed upon the marginal note
ruling In ve Venour, L. R. 3 Ch. to a clause. The House of Coin-
U. 532, where it was intimated that mons never has anything to dc
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to catch the eye," and to make the task of reference easier

and more expeditions." Bnt it was said, in one case, that,

where a marginal note, instead of being a mere abstract of a

section, gave express directions as to the form of an order

which it accompanied, and was on the margin of the legis-

lative roll, it was to be held a part of the statute," and the

effect of marginal references, in a revision to the original

acts has already been noticed."

§ 61. Punctuation.—[The effect of punctuation in a statute,

as an element in its construction, is not determined by the

courts with absolute uniformity. It has been repeatedly

asserted that punctuation is no part of a statute ;" that there

is no punctuation in it which ought to control its interpre-

tation ;" that it is not to be regarded in construction ;" or,

at any rate, may be properly disregarded," and that an

erroneous punctuation of a statute, in printing it, onght not

to be allowed an effect which would lead to an absurdity."

Hence, a comma may be transferred from after a word to

before it, to effectuate the obvious intent of the statute ;"

or carried back several words, in order to prevent the sacri-

fice of a material and significant word f or inserted for a

similar purpose, as in the phrase " stolen or taken by

robbers.""

[On the other hand, it has been said, that, whilst not a

decisive test of construction, the punctuation in a statute

may yet be some indication of its meaning ;" and that that

meaning may often be determined from the punctuation."

with the amendment of the margi- " Martin v. Gleason, 139 Mass.
nalnote. I never knew a marginal 183; Albright v. Payne, 43 Ohio
note considered by the House of St. 8 ; Shriedley v. State, 23 Id.
Commons." 130 ; Hamilton v. TheR B. Hamil-

»» Ibid., at p. 465. ton, 16 Id. 428.
" Wilb., Stat. Law, p. 294. 's Randolph v. Bayne, 44 Cal.
»» R. V. Milverton, 5 A. & B. 841. 366.
2' See ante, § 51 ; Nicholson v. «» Albright v. Payne, supra.

Mobile, etc., R. R. Co., 49 Ala. s" Com'th v. Shopp, supra.
205. 81 Shriedley v. State, supra ; and
"Hammock v. Loan Co., 105 compare ante, § 33, McPhail v.

U. S. 77. Gerry, 55 Vt. 174.
" Gyger's Est., 65 Pa. St. 311, '^ U. S. v. Three R. R. Cars, 1

312 ; Com'th v. Shopp, 1 Woodw. Abb. U. S. 196. And See Albright
(Pa.) 123, 129. See also U. 8. v. v. Payne, 43 Ohio St. 8.

Isham, 17 Wall. 496, 502. ^a Squires' Case, 12 Abb. Pr. (N
s« Cuahing v. Worrick, 9 Gray Y.) 38.
' )882.
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Accordingly, where an act allowed certain fees to witnesses

"for each day's attendance in court, or before any officer

pursuant to law," it was held that the punctuation discon-

nected the latter phrase, " or before any officer," etc., from

the preceding portion of the clause relating to attendance

in the courts, and the former was, therefore, deeriied to

apply to attendance before commissioners only."]

§ 62. Preamble.—The preamble of a statute has been said

to be a good means to find out its meaning, and, as it were,

a key to the understanding of it ;" and as it usually states,

or pjrofesses to state, the general object and intention of the

Legislature in passing the enactment, it may legitimately be

consulted for the purpose of solving any ambiguity, or of

fixing the meaning of words which may have more than one,

or of keeping the effect of the Act within its real scope,

whenever the enacting part is in any of these respects open

to doubt, {a). Thus, in 26 Geo. 3, c. 107, s. 3, which

empowered every person who had served in the militia and

was married, to set up in trade in a corporate town, as freely

as soldiers might under an earlier enactment, and declared

that " no such militiaman " should be removeable from the

town until he became chargeable,—it being open to doubt

whether this expression included all married militiamen, or

*• [Cummings v. Akron Cement, but not decided : Semble that they
etc., Co., 6 Blatchf. 509.] For- are not ; per Willes, J., in Claydon
mevly, the bill was, at one of its v. Green, L. R. 8 C. P. 631, and
stages, engrossed without punc- per James, L. J., in Atty.-Genl. v.

tuation on parchment : 1 Bl. Com. G. E. R. Co. , 11 Ch. D. 465 ; contra
183 ; but as neither the mar- per Jessel, M. R., in Re Venour, 2
ginal notes nor the punctuation ap- Ch. D. 625 [see ante, note 19] ; and
peared on the roll, they formed no see R. v. Milverton, 5 A. & E. 841.
parts of the Act : Barrington Obs. The indorsement by the Clerk of
on Stat. 394 ; see Barrow v. Wad- the Parliaments of the date of the
kin, 24 Beav. 337 ;

and the judg- passing of the Act is part of it since
mentof Maule, J., in R. v. Oldham, 1798 : 83 Geo. 3. c 13.
21 L. J. M. C. 134, 2 Don. 473. »» Co. Litt. 79a ; 4 Inst. 330

;

This practice was discontmued in Dyer, C. J., in Stowell v. Fouch,
1849, since whicli time the record Plowd., at p. 369 :

" A key to open
of tho statutes is a copy printed on the minds of the makers of the act,
vellum by. the Queen's printer : and the mischief which they inteu-^"" Pari. P. Ch. 18; and both ded to redress."
marginal notes and punctuation {a) Bac. Ab, Slat. I. 3 ; Halton
now appear on the rolls of Parlia- v. Cove, 1 B. & Ad. 558 ; Beard v.
ment. But whether they are now Rowan, 9 Peters, 317 ; The People
to be taken as parts of the statute v. Utica Insurance Co., 15 Johns.
IS a question which has been raised N. T. Rep. 889.
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only married militiamen who had set up in trade in towns,

the preamble of the earlier Act fixed the latter as the true

construction, as it stated that the mischief to be remedied

was the state of the law which prevented soldiers from set-

ting up in trade in corporate towns {a). The 18th sect, of

the 12 & 13 Vict. c. 45, which enacted that " any order" of

Quarter Sessions might be removed to the Queen's Bench

for enforcement, was similarly confined to orders in appeal

cases, by tlie preamble which, in reciting that it was expe-.

dient that the law should be made uniform in cases of appeal,

showed the limited scope of the Act (5). Under a statute

which enacted that when a person came into the occupatioii

of premises for which the preceding tenant was rated to the

poor, the old and new occupants should be liable to the rate

in proportion to the time of their occupation, the question

arose whether either, and if so, which of them, was to pay

for the interval between the removal and the beginning of

the second occupation ; and this was determined by the

preamble, which, by reciting that in consequence of rated

occupiers removing without paying their rates, and other

persons entering and occupying the premises for a part of

the year, great sums were lost to the parish, showed that the

object of the Act was not to make an equitable adjustment

between the two occupiers, but to protect the parish from

loss. It was therefore held that the rates were payable for

the interval between the two occupations, and that the burden

fell on the outgoing tenant, who was formerly liable under

tlie Act of Elizabetli for the whole rate (c). An Act which

made it penal for a publican to allow bad characters to

"assemble and meet together" in his house, would not be

broken by his permitting such persons to enter for taking

refreshment, and remaining there as long as was reasonably

necessary for that purpose ; when the preamble showed that

the object in view was the repression of disorderly conduct,

not the absolute denial of all hospitality to persons of bad

character {d). In the 25 Geo. 2, c. 6, which recited in the

(a) K. V. Gweuop, 3 T. R. 133. by 33 & 33 Vict. c. 41, s. 16

;

(i) R. V. Bateman, 8 E. & B. 584, Edwards v. Rusholme, L. R. 4 Q.
27 L. J. 95. B. 554.

(e) 17 Geo. 2, c. 38, s. 13, repealed (O) 23 Vict. c. 37, s. 33 ; Greig u
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preamble a doubt as to who were legal witnesses to a will of

•and, and enacted that legatees and devisees who attested

' any will " should be good witnesses, but that the bequests

and devises to them should be void, the enacting part was

limited by the preamble to wills of land. Wills of person-

alty, at that time, needed no attestation ; and the principle

of cessante ratione cessat lex, as well as the injustice of

depriving persons of property, making it reasonably doubt-

ful whether the Legislature had used the expression " any

will " in its full and unrestricted meaning, the preamble was

legitimately invoked to determine the scope of the enact-

ment (a). [And in a still more recent case, it was said that

the court should give effect to the preamble to this extent,

namely, that it shows what the Legislature is intending

;

and if the words of the enactment have a meaning which

does not go beyond the preamble, or which may come up to

the preamble, in either case that meaning should be preferred

to one showing an intention of the Legislature which would

not answer the whole purposes of the preamble or which

would go beyond them."

§ 63. [In substantial accord with the English cases, the

rule is thoroughly recognized in this country, that

whilst the preamble is not a part of the statute, it may
assist in ascertaining the true intent and meaning of the

Legislature, and for that purpose, where the language is

ambiguous, admitting 'of a larger or more restricted

meaning, may be properly referred to as an aid in deter-

mining which sense was intended by the Legislature."]

Bendeno, E. B. & E. 133, 27 L. J. Blackburn, adding: "To that
M. C. 394. See Belasco v. Han- extent only is the preamble mate-
nant, 3 Best & S. 13, 31 L. J. M. rial."

C- 325. »i See U. S. v. Webster, Dav. (2
(a)Emanuel V. Constable, 3 Russ. Ware) 38; Hahn v. Salmon, 20

526, ovenuling Lees v. Summer- Fed. Rep. 801 ; Lathrop v. Ins.
gill, 17 Ves. 508 ; Brett v. Brett, 3 Comm'rs, 4 Ins. L. J. 829 ; Jackson
Addams 319. See other instances v. Gilchrist, 15 Johns. (N. Y.) 89

;

in Wethered v. Calcutt, 5 Scott, Edwards v. Pope, 3 111. 465 : Bartr
N. R. 409 ; Doe v. Roe, 1 Dowl. lett v. Morris, 9 Port. (Ala.) £66

;

547 ;
Carr v. Royal Exchange Ass. James v. Dubois, 16 N. J. L. 285 ;

Co., 5 Best & S. 941, 31 L. J. Q. Erie, &o., R. R. Co. v, Casey, 26
B. 93 ;

Be Masters, 38 L. J. Q. B. Pa. St. 287 ; Com'th v. Marshall,

zi w * tr r^ r,
^^ ^'^- 328

;
York Co. v. Ciafton,

a« West Ham Overseers v. Ilec, 100 Id. 619 ; Fowler v. State, 6
L. R., 8 App. Cas. 887, pm' Lord Day (Conn.) 81 ; Laidler v. Young,
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So, as an Act which authorized aliens who "shall have

been resident " in the country for two years, to hold land,

might either be limited to persons who had so resided before

the passing of the Act, or extend to those who should at

any time reside for the required time, the preamble was

resorted to in order to determine which of the two mean-

ings was the most E^reeable to the policy and object of the

Act ; and as it recited that aliens were prevented by law

from holding lands in the State and it was the interest of

the State that such prohibitions should be done away with,

it showed that the former construction was less adapted to

give effect to the intention of the Legislature than the

latter (a). [And an act, the preamble of which declared its

purpose to be the creation of highways, and the body of

which declared a certain stream a public stream or highway

for the passage of boats, or rafts, was held to cover the case

of a number of logs, not fastened together, biit floated in

the stream contiguous to one another, the term ' raft ' being

capable, according to recognized authorities of embracing

such a body of lumber, though that was not its usual accep-

tation, and the preamble showing that the latter would be a

more restricted interpretation than was intended by the stat-

ute." An opposite effept was derived from the considera-

tion of the preamble to an act which declared that "in all

cases of criminal prosecutions, where by law the county of

Y. is now liable to pay \he costs of prosecution, including

surety of the peace cases, after the conviction of the defend-

ant, upon his discharge according to law without payment
of costs, the said county shall be immediately liable to pay

the costs," etc. The preamble recited the inconvenience

arising to officers and witnesses from "long delay in recov-

ering their fees," and the hardship occasioned thereby, " for

Har. & J. (Md.) 69 ; Canal Co. v.. 301. [An alien being by the law of
R. R. Co.,4Gill& J.(Md.)l; Lucas Indiana, ineligible as a juror, tbe
V. McBlair, 13 Id. 1 ; Nichols v. term is held to apply to one not a
"Wills, Sneed (Ky.) 301 ; Clark v. citizen of that state, so that a citi-

Bynum, 3 McCord (8. C.) 298
;

zen of Ii;diana is eligible, though
Blue V. McDuffle, 1 Busb. (N. C.) he be not a citizen of tbe U. 8. :

131. And see cases cited ante, McDonel v. State, 90 Ind. 320.]

§ 62, note 6, p. 78. ^ Dcddrick v. "Wood, 15 Pa. St.

(o) Beard v. Rowan, 9 Peters, 9.
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remedy whereof," the statute was enacted. It was accord-

ingly held to impose no liability upon the county to pay

costs which it w^s not before required to pay, but only

to require immediate payment of those costs which the

county was theretofore liable to pay upon the discharge

of the convict, and consequently not to repeal the general

law, which, in surety of the peace cases, left it to the cour£

to order payment of cost by the prosecutor or defendant, or

by both jointly or by the county/"
' [The preamble may also be referred to, to identify the sub-

ject matter of the enactment ;*° especially when referred to

in the enacting clause for that purpose." So, also, to explain

the motive and meaning of the Legislature."

§ 64. [The. same decisions, however, which establish the

doctrine above stated as to the admissibility of the preamble

in the construction of a doubtful provision in a statute, also

declare, that, when the meaning of the enacting part is clear

and free from ambiquity, it cannot be controlled, with either

enlarging or restraining effect, by the preamble.*' And this,

again, is in accordance with the English rule, that] the pre-

amble cannot either restrict or extend the enacting part,

when the language of the latter is plain, and not open to

doubt either as to its meaning or its scope (a). It is not

unusual to find that the enacting part is not exactly co-ex-

tensive with the preamble. In many Acts of Parliament,

although a particular mischief is recited, the legislative pro-

visions extend beyond it. The preamble is often no more

than a recital of some of the inconveniences, and does not

exclude any others for which a remedy is given by the

39 York Co. y. Crafton, 100 Pa. B. Mon. (Ky.) 263 ; Eastman v.

St. 619. McAlpin, 1 Ga. 157.
*» Com'th V. Marshall, 69 Pa. («rt 4 Inst. 39

;
per Lord Mansfield

St. 328. , in Patteson v. Banks, Cowp. 648,
" lb. and Perkins v. Sewell, 1 W. Bl.
" lb. 659 ; per Dampier,- J., in Trucman
*' See, in addition to cases v. Lambert, 4 M. & S. 239 ; Wright

already cited : Adams v. Wood, 2 v. Nutall, 10 B. & C. 493 ; Ores-
Cranch, 886; Kirk v. Dean, 3Binn. pigny v. Wittenoom, 4 T. R. 793,

(Pa.) 341, 846 ; Seidenbender v. per BuUer, J. ; Salter's Co. v. .lay,

Charles, 4 8. & R. (Pa.) 151 ; Kent 8 Q. B. 109 ; Wllmot v. Rose, 3 E.
V. Somervill. 7 Gill & J. (Md.) & B. 563 ; Copland v. Davis, L.

J65
; Covington v. McNiokle, 18 R. 5 H. L. 858 ; Bentley v. Rothe-

ram, 4 Ch. D. 588.
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Statute {a). The evil recited ia but the motive for legisla-

tion ; the remedy may both consistently and wisely be

extended beyond the cure of that evil (5) ; and if on review

of the whole Act a wider intention than that expressed in

the preamble appears to be the real one, effect is to be

given to it notwithstanding the less extensive import of the

preamble (c). Thus the 4 & 5 Ph. & M. c. 8, made the

abduction of all girls under sixteen penal, though the pre-

amble referred only to heiresses and other girls with for-

tunes {d). So, the 13 Eliz. c. 10, which makes void all

leases, gifts, grants and conveyances of estates, made by any

dean and chapter, or master of an hospital, of any heredit-

aments, parcel of the possessions of the cathedral church

or hospital, except for the limited term allowed by the Act,

was not narrowed or controlled by a preamble which recited

only that divers ecclesiastical persons, endowed of ancient

palaces, mansions and buildings belonging to their benefices,

not only suffered them to go to decay, but converted the

materials to their own benefit, and conveyed away their

goods and chattels to defeat their successors' claims for

dilapidations {e).

§ 65. The 3 Jac. 1, c. 10, which, after reciting that the

King's subjects were charged with conveying " felons and

other malefactors and offenders against the law," to Jail,

punishable by imprisonment there, enacted that "every

person " committed to the county jail by a justice " for any

offense or misdemeanor," should bear his own charges of

conveyance, if he had property, and that if he had not, they

should be borne by the parish where he was apprehended,

was held not to be confined by the preamble to offenders

against the ordinary law, but to apply to deserters from the

army (_/). So, the preamble of the 22 Geo. 3, c. 75
(ff),

which recited the mischief of granting colonial offices to

{a) Per Fortescue, J., In R. v. (d) Co. Litt. 88 b. n. 14.
Athos, 8 Mod. 144. («) York v. Middlesborough, 3

(J) JPer Lord Benman, in Fellowes Y. & J. 196, 214.
V. Clay, 4 Q. B. 349. , if) R. v. Pierce, 3 M. & S. 62.

(c) Per Lord Tenterden, in Doe
. (g) Commonly attributed to

V. Brandling, 7 B. & Q. 660 j and Burke, but really an Act of Lord
see Cbpeman v. Gallant, 1 P. Wms. Shelburne's ; see Shelb. Life, 837.
330.
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persons who remained in England, and discharged the duties

of their offices by deputy, was not suffered to exclude judi-

cial offices from the general enacting part, which authorised

the Governor and Council to remove "any" office-holder

for misconduct ; although the mention of delegation in the

preamble showed that the judicial office was not there in

contemplation {a).

The 2 & 3 "W. 4, c. 100, which after reciting that the

expense and inconvenience of suits for the recovery of

tithes ought to be prevented by shortening the time required

for the valid establishment of claims to exemption from

tithes, enacted that when a claim to tithes waa made by a

layman, a claim to exemption should be deemed conclusively

established by proof of non-payment for sixty years, gave

rise to a celebrated legal controversy, in which the effect

of the preamble was much considered. Before the passing

of that Act, no layman could establish exemption from

tithes, except by proving that the land in respect of which

they were claimed had formerly belonged to one of the

great Monasteries, and liad been exempt in its hands ; the

latter proposition being usually established by such evidence

of non-payment in modern times as sufficed for founding

the inference of exemption. It was held by some of the

judges (6), that the enactment was confined to claims of

this kind ; and the preamble was invoked in support of this

view. But it was considered by others (c), and finally

decided {d), that the Act applied to all cases whatsoever

;

and that upon proof of non-payment for sixty yeare, the

landowner was exempt, whether the land liad ever been

monastic or not. The enactment was free from ambiguity,

and contained no flexible expression capable of different

meanings (e) ; while the preamble, which one side under-

stood as meaning that the expense and inconvenience of the

same kind of suits as before ought to be prevented, was

(a) Willis V Gipps, 5 Moo. P. 0. B., Parke, Alderson, and Piatt,
379, see p. 888. BB

(J) Wigiam, V. C, Tindal, . C. (i) By Lord Cottenham.
J., Cresswell, J.,Patteson, J., and («) Ar Lord Cottenham, in
Coleridge J. Salkeld v. Johnson, 1 Mac. & 6.

((!>Lord Denman, WilKams, 264.
Coltman, Brie, JJ., Pollock, C.
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thought on the other to mean that expensive and inconve-

nient suits ought to be prevented in all cases ; and that this

was best affected by giving the more easy method of estab-

lishing exemptions by simple proof of non-payment for a

certain time {a).

Where the preamble is found more extensive than the

enacting part, it is equally inefficacious to control the effect

of the latter, when otherwise free from doubt. For

instance, the Act of 3 W. & M. c. 14, s. 3 (J), which gave

creditors an action of " debt " against the devisees of their

debtor was held not to authorise an action for a breach of

covenant, or for the recovery of money not strictly a

" debt " (a) ; though the preamble recited that it was not

just that by the contrivance of debtors their creditors should

be defrauded of their debts, bnt that it had often happened

that after binding themselves by bonds " and other special-

ties" they devised away their property. 'The mention, it

was observed, of the action of debt in the enacting part was

almost an express exclusion of every other {d). An Act,

which made it penal to dye seeds so as to give them the

appearance of seeds of " another kind," could not be

extended to similar manipulations of old or inferior seeds,

to make them appear as new of the same species, by a

recital that the practice of adulterating seeds in fraud of the

Queen's subjects, and the detriment of agriculture required

repression (e). An Act which required the trustees of a

turnpike trust to apply the monies which they received,

first, in paying "any interest which might from time to

time be owing," next, in keeping the road in repair, and

finally, in paying off the principal sums due by the trust,

was held not to .authorise the payment of arrears of inter-

est ; although this enactment' was prefaced by a preamble

which recited that arrears of interest as well as principal

sums were duo by the trust, and could not be paid off unless

(a) See Salkeld v. Johnson, 1 839 ; Jenkins v. Briant, 6 Sim.
Hare, 198, 1 Mac, & G. 243, Fel- 630 ; Morse v. Tucker, 5 Hare, 79.
liiwes. V. Clay, 4 Q/B. 813. ((Z)Per Lord Bllenborough,? East,

(S) Amended by 1 W. 4, c. 47, s. 135.
3. (e) Francis v. Maas, 3 Q. B. D.

(e) Wilson v. Knubloy, 7 East, 341.
128 ; Farley v. Bryant, 3 A. & E.
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further powers were granted (a). Such an extension of the

Act, however, would have required very clear words, since

it would have had the effect of throwing on the ratepayers

of one year a burden properly belonging to those of

another (J).

§ 66. It has been sometimes said that the preamble may

extend, but cannot restrain the enacting part of a statute

(c). But it would seem difficult to support this proposition

{d). Several of the cases above cited might be referred to

as instances of a restricted meaning having been judicially

given to an enactment by its preamble (e). It could hardly

be doubted that a statute which, in general terms, made it

felony to alter a bill of exchange, would be restrained to

fradnlent alterations, by a preamble which recited that it was

desirable to suppress cheats and frauds effected by altering

bills {/). The function of a preamble is to explain what is

ambiguous in the enactment (g), and it may either restrain

as well as extend it as best suits the intention. [That is,

where the not restraining the generality of the enacting

clause will be attended with an inconvenience or particular

mischief, it shall be restrained by the preamble ; otherwise

not." But the preamble of general purview of the act ought

not to be permitted to restrict a section in it, where the same

is not inconsistent with the spirit of the whole enactment."

It is scarcely necessary to add that a defective or repugnant

preamble cannot nullify or render void or inoperative an

(a) Market Harborough v. Ketter- holme ; Emanuel v. Constable ;

ing, L. R. 8 Q. B. 308. Bryan v. Child ; Salkeld v. John-
(i) See §§ 345 et seq. son, sup, pp. 79, 80, 85, and infra,
(c) R. V. Athos, 8 Mod. 144, p. 88. See also per Cur., R. v.

Copeman v. Gallant, 1 P. Wms. Manchester, 7E. & B. 453, 26 L. J.

820 ;
per Lord Abinger in Walker M. C. 65 ; Hughes v. Chester R.

V. Richardson, 3 M. & W. 889; Co., 1 Dr. & Sm. 534 ; Wigan v.

per Willes, J. , in Hayman v. Flew- Fowler, cited 1 Stark, 459.
ker, 13 C. B. N. S. 526, 33 L. J. (/) R. v. Bigg, 3 P. Wms. 434,
C. P. 130 ; per Turner, L. J., in arg.
Drumm;-ud v. Dniramond, L. R. (g) The People v. Utica Insur.
3 Ch. U

;
per Ciowder. J., in Co,, 15 Johns. N". Y. Rep. 389.

Kearns v. Cordwiiiner's Co., 6 C. " Seidenbender v. Charles, 4
B- N. b. 388. Serg. & R. (Pa.) 151, 166, per Gib-
(d)Seeexgr., per Parker, C. B. son, J., cit. Ryall v. Rowlen, 1

and Lord Hardwipke in Ryall v. Vez. 365
Rolle 1 Atk^ 174. 183. « Sutton v. Sutton, h. R 33 Ch.

(fi)
R. V. Gwcnop, 3 T. R. 183

; D. 531.
R. V. Bateman ; Edwards v. Rus-
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act in which the intention of the lawmakers is clea,r without

aid from the preamble."

§ 67. Matters Similar to Preamble. Recitals.—[The cases

already quoted involved the effect of the general clause pre-

fixed to the whole of the statute, and properly called the

preamble. Sometimes, however, a similar clause is pre-

fixed to one section, or a group of sections, and it may then

be distinguished by the name of recital," the effect of such

recital being much the same as that of the preamble." Thus
a recital, in the fifth section of 11 and 12 Vic. c. 44, that it

would conduce to the administration of justice, and render

more effective and certain the performance of the duties of

justices and give them protection in the performance of the

same, if some simple means were devised whereby the

legality of any act done by such justices might be considered

by a court of competent jurisdiction, and such justices

enabled and directed to perform it without risk of action,

was given the effect of restricting the enacting clause, provid-

ing that in all cases where a justice refused to do " any act,"

an application might be made for a rule calling upon him
to show cause why he should not do it, in such manner, that

the words " any act " must be taken to mean any act against

the consequences of which a justice needed protection."

On the other hand,,] the 5 Geo. 4, c. 84, s. 26, which after

reciting that transported felons in New South Wales, after

obtaining remissions, sometimes " by.their industry acquired

property, in the enjoyment whereof it was expedient to

protect them," enacted that every felon who received such

remission should be entitled to sue for the recovery of any

property, real or personal, acquired since his conviction, was

held not limited by the preamble to property acquired by
his own exertions, but applied to all property howsoever

acquired, as for instance by inheritance (a).

*' Erie, &o. R. R. Co. v. Casey, Earl of Shrewsbury v. Beazley, 19
26 Pa. St. 287. 0. B., N. S., at p. 681.

"8 Wilb., p. 283. 60 R_ y_ Percy, L. R. 9 Q. B. 64.
*' The same figure of speech See also Johnstone v. Huddleston,

(ante, § 63) by which Lord Coke 4 B. & C. 933, 936 ; Winn v. Moss-
and Chief Justice Dyer described man, L. R. 4 Ex. 393 ; Wilb., pp.
the preamble having been applied 383-3.85.

to such recital by Willes, J., in (a) Gongh ». Davies, 3 K. & J.

633, 25 L. J. 677.
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§ 68. Reports o£ Oommittees. Petitions. Maps.— [An effect

Bimilar to that of a preamble was given to the report of a

comniittee presented and adopted,with an ordinance, as show-

ing its reason," and the report of comrnissioners who drafted

the Pennsylvania act of 8 April, 1833, relating to wills, was

looked at by the Supreme Court of that State in construing

the sixth section of the act, prescribing the mode of execu-

tion, so far as to aid in ascertaining its "primary and princi-

pal object.""

[Again, in the case of an act authorizing a municipal cor-

poration to make grants of land under water, the preamble

reciting a part of the petition of the city government upon

which the act was based, it was held that both the preamble

and the petition might be referred to, to remove ambiguities

in the act itself."

[Where a map was usedi by the Legislature while con-

sidering an act, and referred to in the act itself, it was held

to be thereby incorporated into and made part of the act."]

§ 69. Chapter, Section, etc.. Headings The headings pre-

fixed to sedtions or set of sections in some modern statutes

are regarded as preambles to those sections (a). The 137th

section of the Bankrupt Act of 1849, which enacted that a

judge's order to sign judgment, given by a trader defendant,

should be void if not filed, was held limited to traders who

became bankrupt, by the heading prefixed to the section

which professed to enact it " with respect to transactions

with the bankrupt " (S). A wider construction, it may be

added, would have had the unjust effect of enabling the

" Muncipality No. 2 v. Morgan, disregarded," as being "not only
1 La. An. 111. of no value," but "delusive and

'2 Baker's App., 107 Pa. St., 381, dangerous."
388, in conjunction, however, •with " People v. Dana, 23 Cal. 11.
other decisions declaring the same (as) See ex. gr., Bryan v. Child, 5
result. Ex. 368 ; Shrewsbury e. Beasley,

'8 Furman v. New York, 5 19 C. B. N. S. 651 ; E. C. R. Co.
Saudf. (N. Y.) 16. Compare, v. Marriage, 9 H. L. 41 ; Latham
however, ante, § 33, and Bank of n. Lnfone, L. R. 2 Ex. 119 ; Ham-
Pa. V. Com'th, 19 Pa. St. 144, 166, mersmith Ry. Co. v. Brand, L. K.
where it is said thiit " evidence of 4 H. L. 171 ; Lang «. Kerr, 3 App.
public embarrassment, tlie procla- 536 ; Comp. Broadbent ». Imperial
mation and message of tlie Gover- Gas Co., 7 De G., M. & G. 486.
nor, the journals of the House of (J) Bryan «. Child, 5 Ex. 868,

1

Representatives, and the report of L. M. & P. ^9.
its committees, should be wholly
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trader who had not become bankrupt to set aside as void his

own deliberate act, an intention not to be imputed to the

Legislature, if the language admits of any other meaning (a).

[Tlie efEect, however, upon the interpretation of a statute, of

its division into parts to which appropriate headings are pre

fixed, is a matter upon which judicial opinions are much
divided. It is said by an eminent writer, that " the chapter

headings and thelike,in the revisions of statutes and in codes,

are deemed to be of somewhat greater effect than the ordinary

titles to legislative acts."" It is, indeed, said that " Those

headings are not titles of the acts, but are parts of the statute,

limiting and defining theireffect."" Accordingly, in consider-

ing the governor's power of appointment by virtue of a section

under a heading " Of the public officers of this State others

than militia and town officers," it was said :
" The power of

appointing militia officers is, by this heading, expressly

excepted from the effect of this language. It is an explicit

declaration that the authority thus conferred, does not reach

the case of a militia officer." Similarly, it has been held,

that, the division of a statute into separate subjects or articles,

with appropriate headings, makes the provisions of each

article controlling upon the subject of the same, as a general

rule for determining such questions as may be embraced

therein ;" and that the chapters and titles in a revised body

of laws are to be regarded as of greater influence in the

construction of the provisions collated under them, than can

be accorded to the title of a statute in ordinary." So, where,

in a statute,"" a series of sectionfe" was preceded by the

general heading " with reference to the construction of the

railway and the works connected therewith" it was held that

(a) See §§ 367-269. " lb., at p. 118. And see lo
*' Bishop, Written Laws, § 46, similar effect : Bishop v. Barton,

p. 47, citing, in support of this 3 Hun (N. Y.) 436.
statement : Barnes v. Jones, 51 '' Griffith v. Carter, 8 Kan. 565.

Cal, 303 ; People v. Molyneux, 40 «» Barnes v. Jones, 51 Cal. 303.
N. Y. 113 ; Huff v. Alsup, 64 Mo. See Huff v. Alsup, 64 Mo. 51,

51 ; Griffln v. Carter, 8 Kan. 565 ; where it was held that the divisions
Battle V. Shivers, 39 Ga. 405

;
into chapters in Wagner's Statutes

The State v. Popp, 45 Md. 432 ; U. had not the force of legislative

S. V. Fehrenback, 2 Woods, 175
;

enactment.
Nicholson v. Mobile, &o. Railroad, «» Railway Clauses Consolidation
49 Ala. 205. Act, 1645 ; 8 and 9 Vic. o. 20.
" People V. Molyneux, 40 N. Y. " 6-24.

113,119.
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this heading so limited the words of the sections that the com-

pensation they provided applied only to cases of injuries

caused by the construction and not to those of injuries caused

by the use, of the railway.*'

§ 70. [On the, other hand, it is undoubtedly a sound rule

of construction, and one which has been followed in a multi

tude of cases, that, where the intention of the Legislature

can be gathered with certainty," that intention, rather than

the collocation of the different branches of a provision leading

to a different conclusion, is to govern the interpretation."

It would seem to follow, that the fact that a particular pro-

vision is placed in a group prefaced by a particular heading,

should not give the latter any very great weight in either

extending or restricting the plain language of the provision,

nor prevent a construction of it in connection with, and in

the light of other provisions in other parts of the statute,

classed under different headings, where, in the absence of

such a division and classification, a comparison of all such

provisions would be proper. It may be regarded as the

sound view, that the grouping of provisions in an extended

statute, a code, or a revision of laws, is, in general, designed

for " convenience of reference, not intended to control the

interpretation."" Or, at most, it may be regarded as indicat-

ing the opinion of the draftsman, the legislators, or codifiers,

as to the proper classification of the various branches of

the enactment ; which may or may not be accurate." The
mere classifications can scarcely be deemed a part of the law."

" The only satisfactory and safe rule of construction to be

adopted, is to read and construe together all sections of the

Code relating to the same subject matter, without reference

to the particular article or heading under which they m^y
be placed."" Hence the generality of a heading under

^ Brand v. Hammersmith Ry. legislative journals : Matthews v.

Co., L. R. 1 Q. B. 130 ; 2 Q. B. Com'th, 18 Gratt. (Va.) 989.
233 ; 4 H. L. 171, i* See Ibid., and post, § 318.

^^ Kg., by the reason of the «« Union Steamsh. Co. v. Mel-
thing,—by grammatical construe- bourne Harbour Trust, L. R. 9
tion of the seotioir as it stands. App. Cas. 865.
sljowing that a certain clause «» See Battle v. Shivers, 39 6a.
should follow another,—^by the 405.
context,—and by reference to the " Ibid.

•8 State V. Popp, 45 Md. 432.
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which a particular provision is placed will not be permitted

to extend the proper meaning of the same. Thus a provision

as to when judgments shall become dormant was not deemed

to be affected by a general act suspending all statutes of

limitation, simply because the former appeared, in the code,

as part of the chapter devoted to statutes of limitations."

Nor will such heading be given the effect of unduly restrict-

ing the meaning of such a provision, or of a phrkse used in

the same. Hence, where one section in a group covered by

a generalheading obviously refers to a subject matter which is

separate and distinct from that specified in the heading and

dealt with in the remaining sections under the same, it is to

be construed without regard to the heading." To illustrate :

where a section" which gave compensation for injury to land

formed one of a group prefaced by the words " with respect

to the purchase and taking of lands otherwise than by agree-

ment," it was held that this heading did not limit the effect

of the section, or render it "an enactment relating to the

taking of land by compulsion when it obviously has reference

to no such purpose."" So, where an act provided, that

" In the construction and for the purpose of this Act, the

following terms shall, if not inconsistent with the context or

subject matter, have the respective meanings hereby assigned

to them," and then provided that "Person shall include a

coi'poration," and Part ii. of the act was headed " officers
;"

it was held that the words " person " occurring in that group

was not to be confined to " officers," because of the heading,

since o^her matters besides officers were included as the

subject matters of the same."

§ 71. Schedules.—[A schedule to an act, it is said, is not

itself an enactment, though it may be an aid in explaining

one that is doubtful." As such, it cannot, of course, con-

trol the positive words of the statute itself. So, where an

'9 Battle V. Shivers, supra. By. Co., L. K. 4 H. L. 171, 217.
'» Wilb., p. 296. "Union Steamsh. Co. v. Mel-
" § 68, Land Clauses Act, 8 and bourne Harbour Trust, L. R. 9

9 Vic. c. 18. App, Cas. 365.

"Bioadbent v. Imper. Gas Co., '*B. v. Epsom, > 4 E. & B. 1003,
7 De G., M. & G. 436, 447, 448

;
1008, 1013, per Lord Campbell, C.

and see Brand v. Hammersmith, J.
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act provided that two sworn appraisers should value goods

distrained for rent, and the schedule to a later act specified

sixpence in the pound as the charge for appraisement,
'

' whether by one broker or more," it was held that this did

not repeal the requirement of two appraisers." A form

given in a schedule, especially if there is no I'eference to it

in the body of the act, is to be regarded merely as an exam-

ple." And even where such reference is made, if the form
given in the schedule diverges from the plain requirements

of tlie body of the act, it cannot be held to repeal the same

;

as, where the act provided that all informations exhibited

before any justice or justices of the peace for any offense

against the customs shonld be drawn in the form or to the

effect in the schedule annexed to the act, and the form in

the schedule used words indicating that the information was
supposed to be made before two justices, it was held that

this circumstance did not override the provisions of the act;

that the information might be made before one justice ; and
that the form prescribed might be accordingly modified."]

§ 72. Resume—In a word, then, it is to be taken as a fun-
damental principle, standing, as it were, at the threshold of
the whole subject of interpretation, tliat the intention of the
Legislature is invariably to be accepted and carried into

effect, whatever may be the opinion of the judicial inter-

preter, of its wisdom and justice. If the language, [read
in the order of its clauses," presents no ambiguity and]

"Allen V. Flicker, 10 A. &. E. • cases upon this subject would seem

76 VT^ u wu „ « „ *" ^^' *^** ^^^ forin prescribed in

Jir Ti 9^ ^' ^""y™*"' 3 C. M. the schedule must be followed if

nxi -o 11 ^a r. -o „ . ^^^ '^^^ be done without Incon-

t/V 11 ^"fl"' 13 Q. B. 237. venience or sacriflce of the effect

S'^/'u
'J^at- ,^1''''''' ^ ^°™ is and operation the act is intended to

}n it?'f fi
^^^ schedule, It is "only have ; but that, where such would

to be followed imphoUly so far as be the consequences of strictly fol-

«,w''"T^?''.f °*A'Jf'i''T,?'^y ^°^i°g tiie prescribed form, the

r n ; St u^\
""

^i*"^^'
^ ^- ^ '^"er, " which is madetosuitrather

,>i"wh,vi; ;;'„,„ 1 ff.'/°^'v^'i'°°'^«
*''« generality of cases than allm which It was held that the forms cases, must give wav •" R v.

contained in the shedules to Acts Barnes. 18 A. % B. 237. And see

owprl nTi^"""''
bostrictlyfol- Wilb.. pp. 30S-308, from which this

Ri i ?^^tT Ia ^'"'t^ >?!• """^ »°d the above section is main-

Vjb' t • P'^'J^'^j, 3* I-- J- Q- B. ly compiled ; and post. i5 197.

TmLr'Wi ^°To^\ ^^^- " See Pool- V. Considine, 6 Wall,
luinei 14 J. & H. 159 ; 3 De G., 458.
F. & J. 503. The result of the
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admits of no doubt or secondary meaning, it is simply to be

obeyed, without more
;
[for the intention, controlling though

it be, can be resorted to only to find what the Legislature

intended to do, not what it has done."] If it admits of

more than one construction, the true meaning is to be

sought, [first of all, in the statute itself" as applied to the

subject matter to which it relates"]—not on the wide sea of

surmise and speculation," but " from such conjectures as

are drawn from the words alone, or something contained in

them " (a) ; that is, from the context viewed by such light

as its history may throw upon it, and construed with the

help of certain general principles, and under the influence

of certain presumptions as to what the Legislature does or

does not generally intend.

'• Leavitt v. Blatchford, 6 Barb.
(N. T.) 9.

80 Tjrman v. Walker, 85 Cal. 634;
Virginia, etc. B. B. Co. t. Lyon
Co., 6 Nev. 68.

" BreTrer v, Blouglier, 14 Ft
178.
» Cearfoss y. State, 42 Md. 403.

(a) Puff. L. N. C. 6, c 12, s. 2.

note by Barbeyrac.
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CHAPTER IV.

Pkestjmptioiis Aeising feom Subject Mattbe and Object

ov Enactments, as to Language used.

§ 73. Words Construed with Reference ,to Subject Matter and Object

§ 74. Technical Meaning.

§ 76. Popular Meaning.

§ 78. Ordinary Meaning Preferred.

§ 81. Rules of Grammar.

§ 83. Commercial, etc.. Terms.

§ 84. Meaning Differing in Different Localities.

§ 85. Meaning of Words at Date of Enactment.

I 86. Restriction of General Words to Subject Matter, eta

^87. " Persons," and other General Words.

§ 91. " Inhabitant," " Resident," etc.

§ 95. " Occupier," etc.

§ 96. "Owner."

§ 97. Additional Illustrations.

I 103. Object may Supply Unexpressed Condition.

I 103. Beneficial Construction.

§ 104. " Done " including " Omitted."

§ 105. Qui Facit per Alium, etc.

§ 107. Liberal Construction of Remedial Acts.

§ 108. What are Remedial Acts.

§ 110. Extension beyond Letter. General Intent.

§ 112. Extension to New Things.

§ 73. Words Construed with Reference to Snbjeot Matter and

Object The words of a statute are to be understood in the

sense in which they best harmonize with the subject of the

enactment and the object which the Legislature has in view

(a). Their meaning is found not so much in a strictly

grammatical or etymological propriety of language, nor even

in. its popular use, as in the subject or in the occasion on

which they are used, and the object to be attained (5). [That

is, in the construction of a statute, as in that of other instrn-

meuts, words are to be understood, not according to their

mere ordinary general meanings but according to their ordi-

(a) Sup., § 27. & C. 136 ; Grot, de B. & P. b. 2, s.

(J) Per Our. in R. v. Hall, 1 B. 16 ; Puff. L. N. b. 5, c. 12, s. 8.
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nary meaning as applied to the subject matter with regard

to which they are used, unless indeed there be something

requiring them to be read in a sense which is not their

ordinary sense in the English language as so applied.' " It is

a general and very sound rule, applicable to the construction of

every statute, that it is to be taken in reference to its sub-

ject matter.'" And equally the constrnction ought to be

with reference to the object to be accomplished by the act,'

and to keep in view the conditions existing.*] This is evi-

dent enough in the simple case of a word which has two to-

tally different meanings. The Act of Ed. III., for instance,

which forbade ecclesiastics to purchase "provisions" at

Rome, would be construed as referring to those papal grants

of benefices in England which were called by that name,

and not to food ; when it was seen that the object of

the Act was not to prevent ecclesiastics from living in

Eome but to repress papal usurpations (c). [" The same

words might mean a very different thing when put in to

impose a tax, from what they would mean when exempting

from a tax."'] The " vagabond " of the Yagrant Act, is not

the mere wanderer of strict etymology {d). No one is likely

to confound the " piracy " of the high seas with the" piracy "

of copyright; or to give, in one branch of the law, the meaning

which would belong, in another, to a host of familiar words,

such as " accept," " assure," " issue," "" settlement." In the

Succession Duty Act, which provides that the instalments of

duty payable by a successor shall cease at his death, except

when he is "competent to dispose by will of a continuing

interest in the property," the competency intended is

obviously not mental sanity or freedom from personal inca-

pacity, but the possession of an estate of inheritance which

' Lion Ins. Ass'n v. Tucker, L. ' People v. Dana, 33 Cal. 11, and
R. 13 Q. B. D. 186. infra.

* Sedgw. p. 359. And see to * Anderson v. R. R. Co., 117
same effect : Brewer v. Blougher, 111. 36.

14 Pet. 198 ; Op. of Justices, 7 (c) 1 Bl. Comm. 60 ; Statutes of
Mass. 533 ; State v. Mayor of Pat- Provisors or Praemunire passed in
erson, 35 N. J. L. 197 ; Catlin v. 1343, 1353, 1364, 1890, and 1401.
Hull, 31 Vt. 153, Kuggles v. ' Blackburn, J., in Rein v. Lane,
Wasliington Co., 3 Mo. 496 ; and L. R. 3 Q. B. at p. 151.

illustrutions infra. See also, Bish., (^ Mouck v. Hilton, 3 Ex. D.
Writt. L*ws, §ii 95a, 98a, 111, and 368.
cases cited.
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is capable of disposition by will {a). The Gas "Works Con-

solidation Act, did not, by calling the debt due for gas,

** rent," authorize a distress fortbo debt under the Bankrupt

Act, which regulates the power of distress of a landlord " or

othc'T person to whom ' rent ' is due " by the bankrupt (J).

The Mutiny Acts which exempt soldiers from the payment

of tolls over '
' bridges," would not carry the exemption to a

steam ferry boat, because it is called a floating bridge (c).

The enactment which prohibited parish officials from being

concerned in contracts for supplying goods, materials or pro-

visions, " for the use of the workhouse," meant " for the use

of the persons in the workhouse," and therefore did not

apply to a contract for the supply of materials for the repair

ot the building, {d) [A moving train of cars is not a "struc-

ture" such as contemplated by an act making railway

companies liable for injuries on the highway by structures

legally placed by them upon it.'

§ 74. Technical Meaning.—[An obvious result of this rule

is, that,] where technical words are used in reference to a

technical subject, they are primarily interpreted in the sense

in which they are understood in the science, art, or business

in which they have acquired it (e). [Thus, upon subjects

relating to courts and legal proceedings, the Legislature may

(a) 16 & 17 Vict. c. 51, s. 21
; {Oj 55 Geo. 3, c. 187, s. 6 ; Bar-

Attoimey-General v. Hallett, 2 H. ber v. Waite, 1 A & B 514 •

& N. 368, 27, L. J. 89. See also Comp. 4 & 5 Wm, 4 c '76 s'
K. V. Owen, 15 Q. B. 476. As to 77. "

a judgment being "final " Rids- 6 Lee v. Barkhampsted, 46 Conn.

T*lV- 9a **°o°;,?
^- \ .^^®' ^^ ^- 213. But under a statute giving

/?\ Qo '^I^^qI ^f'• "i*"^ ^X ,
mechanics' liens to mining claims,W i« & p^y"^':, \^\^\ ^ ' ^ ""'"6 or pit sunk was deemed a

Exp. Hill, 6 Ch. D 63, 46 L. J. "structure:" Helm v. Chapmar,
116. As to "tol'.8" m railway 66 Cal. 291
acts, see the cases collected an the («) Grot, b 2 c 16 s 3 Vattel
^.dgment of Field, J., in Brown v. b.V ^ 276 Evans V SteXns 4

rLf^J?- ^°r ^ 9- \ ?• "^50. T. R. 462, per Lord Kenyoi
;That water "rates" paid by con- Morrall v. Sutton. 1 Phil 533;

Burners of water supplied through Doe v. Jesson, 2 Blish 2 • Doe v
municipal water-works are not Harvey, 4 B. & C. 610 : Abbot v.

nf n!:*.*^u p^m-^'k^SI^''^.'"".'"'''^
Middleton, 7 H. L. 68. 28 L. J.

of Detroit. 34 Mich. 273. And see Ch 110 • The Par>ifip q<! T. T P
38^^ GiJard'efo'^'Pr'^"'' ^^^\ f\ M «& A.'lKr^i" Jame^s. l! I,

^l,L fiH Trf qoci' ^l-
^- P'^'ladel- in Boucicault v. Chatterton 5 Ch.

^
A^'w ^A

393, 384. D. 375. [Clark v. Utiea, 18 Barb,
(c) Ward V. Gray, 6 B. & S. (N. Y.) 451, and see ante, §§ 3, 3,

''*"• and infra.]
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be presumed to speak technically, unless, from the statute

itself, a different use of the language may be apparent.'

Hence where at act] gave the effect of judgments to rules of

Court, for the payment of money, and a later one (the

Common Law Procedure Act, 1854, s. 60) authorized

creditors who obtained judgment to recover the amount by

the uew process, which it introduced, of foreign attachment,

it was'held that this remedy did not apply to rules of Court,

the object of the former Act appearing to be merely to give

to rules the then existing remedies of judgments, and of the

latter, to confine the new remedy to judgments in the strict

acceptation of the term (a). [And where an act directed

that the coroner should serve process in cases in which the

sheriff was &^a/rty, it was held that he must be technically

a party, and that his merely being interested in a suit was

not sufficient.' So, where an act declared that a judgment

entered in certain proceedings sliould be jimal^ it was

declared that the word should be taken in its technical sense

and as precluding an appeal." Again, proceedings in,

insolvency were held not to be an act/ion within the'meaning

of that word in a statute saving from the effect of the pass-

age or repeal of an act actions pending at the time." Nor
does the term proceeding in the provision of a code, -that

"nonaction or proceeding commenced" before its adoption

shall be affected by it, include a judgment, the latter, being

an entire act, and incapable, in any proper sense, of being

said to be commehced before a certain day." Nor is an

election covered by a similar clause as to " proceedings." "

Nor, again, is a petition for partition an action within the

meaning of a statute giving costs, to the prevailing party in

all actions." A writ of levari facias sur mortgage is civil

process within the meaning of the Pennsylvania stay-laws ;"

' Merchants' B'k v. Cook, 4, N. C. (N. T.) 423.

Pick. (Mass.) 405. • Snell v. Bridgewater, etc., Co.,

(a) lU Frankland, L. R. 8 Q. B. 34 Pick. (Mass.) 296.

18 ; Best v. Pembroke, L. B. 8 Q. '» Belfast v. Folger, 71 Me. 403.

B. 363. " Daily v. Burke, 38 Ala. 338.

8 Meicbants' B'k v. Cook, " Gordon v. State, 4 Kan. 489.

supra. See, for similar con- " Counce v. Persons Unknown,
structlon of " party " under act 76 Me. 548 ; Comp. post, § 77.

compelling production of books, " Coxe v. Martin, 44 Pa. St.

etc. : Adriance v. Sanders, 11 Abb. 822.

7
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and so is a writ of assistance with fieri facias for costs."

But a landlord's distress warrant is not " process " within

the meaning of the act making the obstruction of process

as indictable offence." A provision abolishing imprison-

ment for debt does not prohibit commitments under attach-

ment for failure to comply with an order of the court."

And where a statute authorizes a criminal prosecution to be

instituted on complaint, the technical meaning of that term

implies a complaint under oath or aflSrmation ;" and the

requirement of service of a notice means personal service

unless otherwise specified."

§ 76, [But the rule giving to a word its technical mean-

ing holds equally good in the construction of statutes deal-

ing with other subjects as to which words and phrases used

in a statute have acquired such a meaning, whether it be a

legal technical meaning or not ; i. e., whether it be a techni-

cal meaning which the word or phrase has acquired in the

law, or a technical meaning which it has acquired in any

other science, art, or business, if the enactment relates to

any of these, the technical meaning the word has in the

law, in any other science, in any art, or in any business is

to be given to it, accordingly as the one or the other is

the subject of the enactment.

[It has already been seen,"" that a word which has a settled

common law meaning, when used in an act upon the subject-

matter as to which it has acquired such meaning, is to be

so understood. So, in dealing with criminal or penal mat-

ters, the statute is presumed to use its language with refer-

ence to the ascertained meaning of the language of the

criminal law. The word steal thus implies simple larceny,"

the word murder malice aforethought," and the word rob-

bery its technical significance." An act declaring that " all

" Clark v. Martin, 3 Grant (Pa.) " Ruthbun v. Acker, 18 Barb.
393. (N. Y.) 393.
" Com'tb v. Leech, 27 Pitts. L. s" Ant«, § 3.

J, (Pa.) 233. SI Alexander v. State, 12 Tex.
" Wood v. Wood, Pliill. L. (N. 540.

C.) 538. Compare ante, § 14, «» State v. Phelps, 24 La. An.
Pierce's App., 102 Pa. St. 37. 493.
" Campbell v. Thompson, 16 »« U. S. v. Jones. 8 "Wash. 309.

Me. 117.
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joint obligations and covenants shall hereafter be taken and

held to be joint and several obligations and covenants," was,

because of the technical sense of the word obligation, when
used with reference to the contract itself, not the duty or

liability arising thereon," held not to include oral ones."

Similarly the wordi purchaser, having a well-defined techni-

cal meaning, including every holder of the legal title to

real and personal property where such title w as acquired by

deed, was, when used in a statute, held to embrace a mort-

gagee." And, upon the same ground of technical meaning,

the same words were declared not to include a judgment

creditor, under the Penneylvania recording act protecting

certain purchasers and mortgagees against, unrecorded mort-

gages." Again, under the Pennsylvania married women's

act of 1848, which declared that the property of such mar-

ried woman should be her " sole and separate " property, free

from the control of her husband, etc, it was decided, that,

in conformity with the accepted technical meaning of that

phrase, the proper construction of the act was i to make the

property of a married woman hers in all respects as if set-

tled to her sole and separate use, and that the rules of law

governing such estates in equity were thereaftfer to be

applied to the legal estates of married women under the

statute." Again, under an act prohibiting preferences of

creditors in assignments for the benefit of creditors, it was

decided that a mortgage for the benefit of creditors was not

included, an assignment importing an absolute transfer."

" See Crandall v. Bryan, 15 stated , that no purpose could be
How. Pr. (JS. Y.) 56, as to incur- discovered from tlie act, its objects
ing an oUigation by fraud. or preamble, to protect judgment
,
« Bxch. B'k V. Ford, 7 Col. 314, creditors ;) Hiester v. Fortner, 3

cit. Stnrgls v. Cowninshield, 4 Binn. (Pa.) 40; Cover v. Black, 1

"Wheat. 193 ; Gage v. Bank, 17 111. Pa. St. 493 ; Stewart v. Freeman,
62 ; Strong v. Wheaton, 38 Barb. 33 Id. 133.

(N. Y.) 616 ; Barker v. Cassidy, 16 i" Bear's Adm'r v. Bear, 33 Pa.
Id. 184 ; Rippon's Ex'rs, v. Town- St. 525 ; Pettit v. Fretz's Ex'r, Id.

send's ISx'rs 1 Bay (8. C.) 445 ; 118. Compare, however, Emmert
Gale v.^ Myers, 4 HouBt. (Del.) 546. v. Hays, 89 111. 11, where it was
" Halbert v. MeCulloch, 8 Mete, held the phrase " separate estates,"

(Ky.) 456 ; a mortgagee being a as used in the Illinois married
purcliasei' within the statute of woman's act. Rev. Stat. 1845,

Elizabeth : Bond v. Bunting, 78 oh. 109, was to be understood in a
Pa. St. 310, 319. broader and more popular sense.
" Rodgers v. Gibson, 4 Yeates "Johnson's App., 103 Pa. St

Pa.) Ill
; (it being, however, also 373.
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And under an act which provided that, where a person was

accused of a crime and the charge found unsustained, the

cotinty, not the defendant, should pay the costs, the common

usage of the word "crimes" as denoting offences of a

deeper and more atrocious dye, whilst comprising smaller

offenses under the general name of misdemeanors, was

rejected in favor of the more technical interpretation

whereby crimes and misdemeanors are to be understood as

synonymous, denoting offenses short of felony." So the

word " property," as applied to lands, includes every

species of title, inchoate and complete, and embraces rights

lyiijg in contract, executory as well as executed." An act,

which, while permitting the construction of a caual, gave

damages (taking into consideration the advantages) from its

looaition, to the owner of lands " by interfering in any man-

ner with his rights ofproperly " was held to authorize the

recovery of consequential damages resulting from the back-

ing of water upon his land, although no part of the latter

was actually taken." And an act of assembly releasing the

rights of the Commonwealth to certain property, and declar-

ing the estate conveyed by a certain deed effectual, notwith-

standing the grantee was a foreign corporation, was held to

be a conveyance by matter of " record " to the exclusion of

the vendor's subsequent attaching or judgment creditors."

So a turnpike road, laid out under a legislative charter for-

feited by the turnpike company, and used by the public is a

^ Lehigh Co. v. Shock, 113 Pa. Ingraham, 35 Miss. 25, for a dictum
St. 373, 379. to the effect that "personal pro-
" Figg V. Snook, 9 Ind. 203. perty " does not strictly include

'

An action for damages for malic
ions prosecution, before judgment,
was held not to be "property"
within exemption law : Hopkins v.

Fogler, 60 Me. 366. But in Steven

right of action for assault and bat-

tery was held to be "property.'-

promissory notes. Comp. Engel
V. Slate. 65 Md. 589, that it

includes choses in action. " Any
. . . commodity whatever" was
held to embrace every species of

son V. Morris, 37 Oliio St. 10, a personal property, in Barnett v'" ' " ' Powell, Litt. Sal. Cas. (Ky.) 409

The word " stock," in North Car-
And see Chicago, etc., R. R. Co. olina act, 1796, was construed in the
V. Dunn, 53 111. 360. As applied sense commonly accepted, and
to personally I in a taxing act, excluding other perishable goods

:

•'property" was bold to include Van Noorden v. Prin, 3 Hayw.
credits: People v. Worthington, 31 (N. C.) 149.
111. 171. Money was held to be «» Com'th v. Snyder, 3 Watts
property within a statute against (Pa.) 418.
stealing : People v. Williams, 24 '» Caverow v. Ins. Co., 53 Pa. St.

Mich. 156. But see Mclntyre v. 287.
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pubUo road within the meaaing of an act requiring a ra^Kf

road company taking a public road to construct another."

And the word " country," in revenue laws, according to its

established meaning in legislative and departmental practice,

embraces all the possessions of a foreign state which are sub-

ject to the same supreme executive and legislative control."

Upon the same principle, the word " army " in acts of con-

gress does not include the navy or the marine corps ;" and

the term " supersede " in the Massachusetts militia act was

construed with reference to the technical meaning in which

it is used in military affairs."

§ 76. Popular Meaning.—But in general, statutes are pre-

sumed to use words in their popular sense ; uti loquitur

vulgus (a). [Hence the technical] meaning is rejected, as

soon as the judicial mind is satisfied that another is more

agreeable to the object and intention, (b) Thus the 38 Geo.

3, c. 5 and c. 60, which exempted " liospitals " from the

land tax, was construed as applying to all establishments

popularly known by that designation, and even as extending

to an asylum for orphans (o) ; when it appeared more
consonant to the object of the Act to give it that wider

meaning, than to restrict it to what are alone " hospitals "

"Pittsb., etc., E. R. Co. v. Clayton. 2 Dill. 219 ; Favers v.
Com'th, 104 Pa. St. 583. The for- Glass, 23 Ala. 631 ; Mayor of We-
feiture of the company's charter da- tumpka v. Winter, 29 Ala. 651;
stroyed the rights of the corpora- School Dir's v. Bank, 8 Watts. (Pa.)
tion ; but the road, being a public 350 ; P. & R. R. R. Co., v. Cata-
liighway as a turnpike: Nor. wissa, etc., R. E. Co. 53 Pa.. St.
Centr. R. R. Co. v. Com'th, 90 20 ; Fox's App., 113 Id. 337, 351

;

Id. 300, remained, in fact and in Qiiigley v. Gorham, 5 Cal. 418 ;

law, a public highway: Pittsb., Parkinson v. State, 14 Md. 184;
etc. R. R. Co. V. Com'th, supra, Allen v. Ins. Co., 2 Id. Ill ; En- ^

cit. Craig v. People, 47 111. 495. gelking v. Von Wamel, 36 Tex.
^ Stairs v. Peaslee, 18 How. 521. 469 ; and see ante, § 2, and cases in
»« Re Bailey, 3 Sawyer, 300. note 5J , ,

»' Exp. Hall, 1 Pick. (Mass.) 261. (6) Per Lord Wensleydale in
The phrase "shall go," in a statute Ready v. Fitzgerald, 6 H. L. 877.
declaring the rights of a husband See also Towns v. Wenlworth, 11
and wif(i to property held in com- Moo. 543. [In construing a statute
mon, upon the death of either, was of limitations, the phrase "any
construed "shall vest :" Broad v. article charged in a store-account,"
Broad, 40 Cal. 493. was held to apply to wholesale and

(a) The Fusilier, 34 L. J. P. M. retail store-accounts : Solomon v.

& A. 37, per Dr. Lushington. [And Co-op. Co., 31 Pla. 374.]
see, to same effect : Maillard v. (c) Colchester v. Kewney, L. R.
Lawrence, 16 How, 351 ; Schrifer 2 Ex. 363. See R. v. Manchester,
V. Wood, 5 Blatchf. 215 ; U. S. v. 4 B. & A. 504.
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in the strict legal sense of the term, that is, eleemosynary

institutions in which the persons benefited form a corporate

body {a). An Act which privileged a bankrupt from arrest

for " debt " was, on the same principle, extended to arrest

for non-payment of money ordered to be paid by an order

of the Court of Chancery, or by a rule of a common-law

court, though technically not consituting a debt (5) ; and the

primarily technical terra " purchaser," was understood to be

used in the Bankruptcy Act, in the popular sense of buyer

(o). [So, under the Pennsylvania statute, under which an

attachment execution will not lie for a demand founded in

tort, as for the detention of chattels, but only for a debt

arising from contract, express or implied, it was held that

money deposited for a certain use, if not so used, is a " debt

due " the depositor ;" and under a Connecticut statute author-

izing foreign attachment " where a debt is due from any

person," etc., it was held the word " due " was not to be

understood in the restricted sense of " payable," although

there must be an existing indebtedness."] So, when it was

enacted (5 & 6 W. 4, c. 54), that marriages already celebrated

between persons within prohibited degrees should not be

annulled for that cause, unless by sentence pronounced in a

suit then " depending ;
" it was held that this last word was

to be understood in a popular and not technical sense, and

that a suit was "depending" as soon as the citation had

been issued {d) [And under a statute providing that the

repeal of a statute should not affect " pending action, prose-

cutions, or proceedings," it was held that a prosecution wa^

(ffl) Sutton's Case, 10 Rep. 31a. Jones v. Thompson, E. B. & B.
(J) Exp. "Williams, 1 Sch. & Lef. 63 ; 37 L. J. 234 ; Dresser v. Jones,

169 ; R. V. Edwards, 9 B. & C. 6 0. B. N. S. 429 ; Ricbardson v.

653 ; R. V. Dunne, 3 M. & S. 301
; Hunt, 3 C. B. D. 9 ; Hall v. Prit-

Lees V. Newton, L. R. 1 0. P. 658. chett, 3 Q. B. D. 315, 77 L. J. 15
;

Comp. Bancroft v. Mitchell, L. R. Exp. Jones, 18 Ch. D. 109.
3 Q. B. 549 ; Drover v. Beyer, 13 (c) Exp. Hillman, 10 Ch. D. 633.
Ch. D. 243, 49 L. J. 37 ; Exp. Comp. ante, § 75.
Muirhead, 3 Ch. D. 33 ; Patterson as Balliet v. Brown, 103 Pa. St.
V. Patterson, L. R. 2 P. & M, 189

; 546.
Dolphin V. Layton, 4 C, P, D. 130. 89 pjig Sharpening Co. v. Parsons,
Comp, also under ihe stat. of set- 54 Conn. SIO.
off, Remington v. Stevens, 2 Stra. {d) Slierwood v. Ray, 1 Moo. P.
1271 ;

Francis v. Dodswortb, 4 C. C. 853. See Ditcher v. Denison,
B. 220, per Wilde, C.J.; Rawley v. 11 Moo. P. C. 324 ; R. v. Brooks,
Rawley, 1 Q. B. D. 460 ; and see 2 C. & K. 403



fj 77] SUBJECT MATTER AND OBJECT. 103

* peiidinV '' as soon as the criminal was arrested and com-

iiitted."] An Act which authorized the Court before which

I road indictment was " preferred," to give the prosecutor

losts, was held to authorize the judge to give them, who tried

ihe indictment at Nisi Prins after its removal into the Queen's

Bench {a); for the technical meaning of the word " preferred,"

would have rendered the Act nugatory in a large majority of

cases, road indictments being rarely tried at the Assizes at

which they are " preferred "
(5) : and where the construction

according to the technical sense would make a statute in-

operative, whilst giving it its common significance would

secure to it a reasonable operation, the latter construction is

always to be adopted." Thus, under an act which declared

" that all real estate situate in P. owiled and possessed by

any railroad company, shall be . . subject to taxation for

city purposes, the same as other real estate in said city," was

held, not only to include street railway companies, but to

embrace the lands, buildings and improvements of railroad

companies, tJiough essential to the exercise of the franchise,

notwithstanding such property is technically personalty."

Any other construction would have made the provision

referred to practically nugatory."]

§77. Where judgment was " recovered " for 5001, on a

warrant of attorney to secure an annuity of 301., of which

only 151. were due, it was held that the defendant was pro-

tected from arrest by the enactment that no person should

be taken in execution on a judgment '
' where the sum

recovered does not exceed 201." Though technically the

judgment was " recovered " for the larger sum, the sum
really recovered was under 20Z. (a). The Railway Clauses

*> Hartnett v. State, 42 Ohio St. (J) Per Coleridge, J., 3 Q.B. 906.

568. But see State v. Arlin, 39 N. " Robinson v. Vamell, 16 Tex.
H. 179, that a prosecution was not 383; and see Bish., Wr. Laws, §
"pending" within the meaning of 100.
the act 37 June, 1859, changing the « Pa. B. R. Co. v. Pittsburgh,
punishment, where no indictment 104 Pa. St. 533.
had been found, but only prelim- ** But see the very excellent dis-

'

inary proceedings instituted before senting opinion in tlie above case
a magistrate. by Mr. Justice Green, in which

(a) R. V. Pembridge, 3 Q. B. Mr. Justice Paxson concurred.
901 : R. V. Preston, 7 Dowl. 593

;
(c) 7 & 8 Vict. c. 90., s. 5; John

and see R. v. Papworth, 3 East, son v. Harris, 15 C. B. 357: 34 I.

413 ; R. V. Ipstones, 2 Q. B. 316. J. 40.
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Consolidation Act, 1845, which, while giving companieB

power to. take land for temporary purposes, provided that

the;^' should not be exempted from " an action " for nuis-

ance or other injury, was construed as not limited to what

were technically "actions,"" but included all proceedings

whether at law or in equity {a). [Indeed, the word " actions
"

in a statute is generally held to embrace suits at law and in

equity;" and such is said to be in general the efEect

even of the phrase "at law."" Under an act providing, that,

if in any actibns or suits judgment should be given for

, plaintiff and afterwards reversed, plaintiff might commence

a new action or suit within one year from the reversal, a

suit by motion was held included." So proceedings in the

Orphans' Court were held to be within the meaning of the

word "actions" as used in an act relating to the competency

of parties to actions to testify therein." And] where the

Quarter Sessions were empowered to order "the party

against whom an appeal was decided," to pay the costs of

the successful party ; it was held that the prosecutor who

had procured the conviction successfully appealed against,

was for this purpose the party appealed against, though he

was not so on the record, or formally, nor even by being

served with notice of the appeal (J). The convicting-

justices were not the parties appealed against, though the

Act required that the notice of appeal should be served on

them. The word " party " has even received the sense in

which it is sometimes vulgarly used, of " person," when it

is plain that Parliament so intended it ; as in the Chancery

** I. e., suits at law : McPike v. not disqualify a witness, the words
McPike, 10 111. App. 333. "suit or proceedin,ar at law"—in

(a) 8 Vict. 0. 20, s. 33; Fenwick the proviso to that section the word
V. Bast London R. Co., L. R. 20 "action,"—and in another statute

Eq. 544; and see Walker v. Clem- in part materia the word "suit,"

ents, 15 Q.B. 1046; Rawley v. Raw- being used in reference to the same
ley, 1 Q. B. D. 460. subject matter, were all held to be
" Corton V. Ball, 4'i Barb. (N. substantially synonymous. Com-

Y.)453; Lux v. Haggin, 69 Cal. pare ante, | 74.

255 ; Coalsworth v. Barr, 11 Mich. « McBride's App., 73 Pa. St. 480;

199. Gyger's App., 74 Id. 48 ; Taylor v.

. '"•Flemiug v. Bargiu, 3 Trerl. Eq. Kelly, 80 Id. 95.

(N. C.) 584. (J) R. V. Hants, 1 B. & Ad.
« Lansdale v. Cox, 7 J. ,T. Marsh. 654 ; R. ®. Pardey, 84 L. J. M. 0.

(Ky.) 391. And see Calderwood v. 4 ; 5 B. & S. 909. See E. o. Brad-
Calderwood 38 Vt. 171, where, in laugh, 3 & 3 Q. B. D. & 47 & 48

an act providing that interest shall L. J.

I
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Amendment Act of 1852, which enacted that any "party"

who made an affidavit in a snit sliould be liable to cross-ex-

amination (a). [And, whilst, in a statute regulating applica-

tions for change of venue, the term " party " was held to

signify all the plaintiffs, or all the defendants in an action,

in a statute relating to the challenging of jurors, each of the

several defendants, acting upon separate defences, is to be

deemed a " party."*'! The 17 Geo. 3, c. 26, which, after

requiring the registration of annuities, to check, as the pre-

amble states, the pernicious practice of raising money by

the sale of life annuities, except annuities charged on

lands whereof the grantor is " seized in fee simple or fee

tail in possession," was construed as including in this

exception'^ person who was tenant for life with a general

power of appointment ; for such a person, though not

technically a tenant in fee simple, is substantially so, since

he is the absolute owner of the property (J). Although the

word" children" is confined technically to legitimate

children (e) it would be construed as including illegitimate

children, when such' seemed to be more consonant to the

intention. Thus, the Marriage Act, 26 Geo. 2, c. 33, which

declared void the marriage of minors without the consent

of their parents or guardians, was held to apply to illegiti-

mate children, since clandestine marriages by them were

within the mischief which it was the object to remedy (d)
;

and the 4 & 5 Ph. & M. c. 8, s. 3, which made it penal to

take an unmarried girl under sixteen ftom the possession of

her parents, against their will, was held to apply to the

taking of a natural daughter from her putative father (e).

(a) 15 & 16 Yict. c. 86, a. 40 ; lie the meaning of the baukruptcy act
Quartz Hill Co., 31 Ch. D. 643. so as to authorize an order com-

*' Rupp v. Swineford, 40 Wis. pelllng its payment to the trustee.]

28. (c) R. ». Helton, Burr. S. C. 187,

(5) Halsey ®. Hales, 3 T. E. 194. 3 Stra. 1168 ; E. ®. Birmingham, 8
Comp. Leach «. Jay, L. E. 9 Ch. Q. B. 410 ; E. ». Maude, 3 Dowl.
D, 42, 47 L. J. 876. [A voluntary N. 8. 58 ; Simmons v. Crook, L.
allowance granted by the Secretary E. 6 H. L. 265. [Technically
of State, for India, to an officer of " next of kin " includes only legiti-

tlie Indian army on his compul- mate persons : McCool v. Smith, 1

sory retirement, to which the re- Black 459.]
cipient has no claim, and which (d) R. i>. Hoduett, 1 T. E. 96 ;

may be withdrawn at the discretion and see li. v. St. Giles, 11 Q. B,

of the Secretary, was, in Exp. 173 ; E. ». Brighton, 1 B. & 8. 447,

Webber, L. R. 18 Q. B. D. Ill, 30 L. J. M. C. 107.

held not to be "income" within («)R- *• Cornforth, 2 Stra. 1163.
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[And scTthe words, " inherit," " heirs," "joint heir," in a

statute, were construed to embrace illegitimate children.**

§ 78. Ordinary Meaning Preferred.—[Indeed, it is probably

not inaccurate to say that, as between two meanings of a

wtord, the ordinary and popular meaning is, in general, to

be preferred," and is most frequently in harmony with the

subject matter and object of the enactment. A few

additional illusti'atious will suffice to elucidate this subject.

Thus the word "state," in an act of Congress may include

a territory ;" and in a state statute of limitations, the phrase

" beyond seas," borrowed from the English law, has been

construed to mean "out of the state ;"" whilst in Pennsyl-

vania it has been held to mean " out of the limits of the

United States,^' the saving of a right of action in favor of

persons beyond seas being considered intended to operate in

favor of persons in a foreign country, not of citizens of

another state, who are under a common government, and,

by the provisions of the federal constitution, entitled to the

privileges of citizens of the several states.** Under an act

providing, that, to enable a mechanic or other person fur-

nishing material or performing labor to a contractor, to

acquire a mechanic's lien, he must at or before the time he

furnishes the material or performs the labor, notify the

owner or his agent," etc., it was held that a verbal notifica-

tion was all that could be required, such being the general

significance of the word " notify.""

§ 79. [A township in Pennsylvania being unable to
'

Comp. Doria ». Dorin, L. R. 7 H. Cobleigh, 13 N. H. 79 ; Pancoast
L. 568 ; Dickinson v. N. E. R. Co., v. Addison, 1 EI. & J. (Md.) 330

;

3 H. & 0. 785, 33 L. J. 91 ; ije Richardson v. Richardson, 6 Ohio,
Wright, 2 K. & J. 595. 135 ; West v. Pickeismer. 7 Id.

6» Swaiison v. Swanson, 3 Swan. P. ii, 335 ; Stephenson v. Doe, 8
Tenn.) 446. Blaclcf . (Ind.) 508 ; Forbes v. Foot, 3
" See Schrifer v. Wood, 5 McCord (S. C.) 331 ; Johnston v.

Blatohf. 315 ; Mayor of Wetumpka White, T. U. P. Charlt. (Ga.) 140
;

, V. Winler, 29 Ala. 651 ; Gyger's Denham v. Holeman, 26 Ga. 183
;

Est., 65 Pa. St. 311 : Parkinson v. Field v. Dickenson, 3 Ark. 409

;

State, 14 Md. 184 ; and cases in Wakefield v. Smart, 8 Id. 488.
notes to §§ 3, 76. " Ward v. Hallam, 2 Dall. (Pa.)

»2 Re Bryant, Deady, 118. 217 ; 1 Yeates, 339 ; Thurston v.
«* Murray v. Baker, 3 Wheat. Fisher, 9 S. & R. (Pa.) 388 ; Kline

541 ; Shelby v. Guy, 11 Id. 361 ; v. Kline, 30 Pa. St. 503 ; Gonder
Blink of Alexandria v. Dyer, 14 v. Estabrook, 33 Id. 374.
Pet. 141; Faw v. Roberdeau, 3 '^ Vinton v. Builders, &o., Ass'n,
Cianch, 174 ; Rugglus v. Keeler, 3 109 Ind. 351. See ante, § 35.
Jolins. (N. Y.) 363 ; Galusha v.
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procure volunteers under the Bounty law of 1864 for

$300, the citizens voluntarily advanced money to pay

bounties beyond that amogant, with the understanding that

it was to be repaid when an act should be passed authoriz-

ing taxation to repay the same. An act was passed, in

1865, authorizing taxation to repay all " loans made in good

faith,"and it was held that the term " loans " should be con-

strued, not in its technical sense, as " debts contracted by

persons authorized to borrow the money and make the

township responsible," but as having reference to all claims

upon the conscience and moral sense of the community

relieved by the contribution referred to." So it was held

to be no objection to the defense of usury, in New Jersey,

that the mortgage sought to be foreclosed was given in part

of the purchase money, and not for a technical loan or

lending." The phrase " legal representatives," in an act

relating to land was construed as synonymous (as, in popular

usage, it may be said to be,) with " heirs and assigns.""

The word "connection"" as applied to societies, is held to

mean any relation, organic or conventional, by which one

society is linked or united to another." As applied to railways

its common and popular significance is such an arrange-

ment that freight and passengers can be conveniently

passed from one to the otiier by transition of cars or other-

wise." And a " branch railroad," authorized by an act to

be built, was held to include a short elevated railroad from

the terminus of the main railway to another point." The
phrase " laying out " as used in a statute relating to high-

ways, includes not only the initiatory act of laying out the

road by the selectmen, but also the acceptance of the survey

by the town and the recording thereof ;" and in an act

" Weister v. Hade, 52
' Pa. St. «» Allison v. Smith, 16 Mich.

474. See ante, § 76. 405.
" Dieicks v. Kennedy, 16 N. J. " P. & R. R. R. Co. v. Cata-

Eq. 210. wissa, &c., R. R. Co. 63 Pa. St.
" Com'th V. Bryan, 6 Serg. & R. 20.

(Pa.) 81. See also Duncan v. «« McAboy's App., 107 Pa. St.

Walker, 2 Ball. (Pa.) 205. Comp. 548.

Warnecke v. Lemhea, 71 111. 91, «' Wolcott v. Pond, 19 Conn,
that lisgal or personal representa- 597. This interpretation was put
tivcs may meim heirs, next, of kin, on the ground of liberal construc-
descendants. tion of a remedial and publicly
" 1 Mich. Comp. L., § 2033. beneficial act.
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allowing a bounty to "any person liable to draft," who

sliould furnish, etc., a substitute, the phrase "liable to

draft " was held to refer to the whole process of drafting,

not merely to the drawing of the name from the wheel,

and to apply, not only to enrolled men, not yet drawn, but

to drafted men as well." So, a " bridge " includes the

necessary abutments." And in its popular sense a bridge is

viewed as the means for passage of persons, cattle, etc , so

that a prohibition in a grant to a bridge company against

the building of a bridge within a mile of the toll bridge

provided for in the charter was held not to include a rail-

road bridge," and a statute making " all bridge structures"

across any navigable stream forming the boundary of the

state assessable as real estate in the county where located

was held inapplicable to bridges constituting a railroad track

exclusively." A barn, not connected with the mansion

house, but standing alone, several rods distant from it, may
be an outhouse," and one standing eighty feet from the

dwelling house, in a yard or lawn between which and the

house there was communication by a pair of bars, may be

embraced under the term " curtilage,"" within the mean-

ing of an act, its object and subject matter. The term

" misdemeanor" in Wisconsin, Acts 1860, ch. 196, was held

not to denote a criminal offence, but a trespass by the sheriff

in Lis official capacity." An act enabling married women to

acquire land by "grant," includes a power to purchase by

deed of bargain and sale." The word " destroy," in an act

of Congress punishing with death a person destroying a

vessel, means to unfit her for service, beyond the hopes of

" Gregg Tp. v. Jamison, 55 Pa. Ibid.

St. 468. «8 State v. Brooks, 4 Conn. 446.
«5 Tolland v. Willington, 26 «» People v. Taylor, 3 Mich.

Conn. 578. And see Linton v. 350.
Sharpsburg Bridge, 1 Grant (Pa.) ""> State v. Mann, 31 Wis. 684.
414. " McVey v. Ey. Co., 43 Wis.
"Lake v. R. R. Co., 7 Nev. 533. The word "grant" is not a

294 ;
Bridge Co. v. Hoboken, etc., technical word, like,e. jr., "enfeoff"

Co., 13N. J. Eq. 81;S. C, 1 Wall, and may import a grant of a
116. naked power, as well as of an

«' Anderson v. R. R. Co., 117 interest or title : Rice v. R. R. Co., .

111. 26 ; and it wns deemed imma- 1 Black, 358. As to effect of th«
terial, as effecting this question, word "gift" as including convey-
that such bridge was built by the ance for consideration, see Obap-
company in excess of its powers : man v. Miller, 128 Mass. 269.
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recovery, by ordinary means, and includes casting away."

Nor are "prize and capture " limited to captures at sea."

§ 80. [" Sittings," in the Oregon territorial act of 10 Dec,
1850, were held to mean " term."" " Children," in a statute,

of distributions, aiming at the equal division, of an intes-

tate's estate, will include grand-children, so as not to dis-

inherit the offspring of a deceased child ;" while the
" ancestor from whom the estate came " has been held to

mean the next ancestor." A bank discounting a note, whilst

not technically or literally the assignee of the note, is such

nevertheless within the meaning of a statute excepting, from

its provision removing the incompetency to testify on the

score of interest, the case in which the assignor of the con-

tract or thing in action is deceased, so as to leave its stock-

holders under disability where the maker of the note has

died." Under an act which provides that the words " grant,

bargain and sell," in a deed, are to be construed as a

covenant of seisin, of quiet enjoyment, and against ivuMm-

hrances, only such incumbrances are intended as affect the

title, not such as affect the physical condition of the land,

as roads and the like." So, in ordinary parlance, there is a

distinction between " sell " and " give," which will be

regarded in the construction of those wbrds in a statute

;

the former meaning a transfer for a valuable consideration,

the latter a gratuitous transfer, without any equivalent."

Again, tlie provision, in an act, invalidating all bequests,

etc., made to charities within one calendar month of the

donor's death, relates only to the physical act of executing

the deed or will, and not to the date from which, for certain

purposes and in the fiction of the law, the will is presumed to

speak ; so that the addition, within one calendar month of the

testator's death, of a codicil to a will executed more than

one calendar month before that event, diminishing such a

" U. S. V. Johns, 1 Wash. 363 ; tion of " next of kin " as exolud-
4 Dall. 413. ing representation.
" U. S. V. Athens Armory, 3 " Foster v. Collner, 107 Pa. St.

Abb. U. 8. 305. 305.
" Gird V. State, 1 Oreg. 308. " Memmert v. McKeen, 113 Pa.
" Bsbelman's App., 74 Pa. St. St. 316. Compare Stambaugb v.

46. Pmith, 23 Ohio St. 584.
" Clayton v. Drake, 17 Ohio St. '» Parkinson v. State, 14 Md.

§67. See same case upon construe- 184.
I
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bequest made therein and otherwise disposing of certain

portions of the estate, will not invalidate the gift, upon any

theory of constructive republication.'" Similarly, a child

born out of lawful wedlock before the date of the father's will,

but rendered legitimate, by the force of a general statute, by

the subsequent marriage of its parents after the date of the

will, is not an after born child within the meaning of an earlier

act which provides, that, where a person, having made a will,

afterwards marries and has children not provided for in said

will, and dies leaving a widow or child, he shall, so far as

regards the widow or after-born children, be deemed to die

intestate, this provision, according to its plain and unambigu-

ous meaning, referring to physical birth, not legislative legiti-

mation, after making the will." Thus, too, the employment

of a person in the United States service, with the rank of

colonel, the employment not being in a military capacity,

will not entitle him to a pension under act of 1832." Perhaps

more than in any other case, " where particular terms are

used to describe objects of taxation, they should be construed

according to their popular acceptation, not by any refined or

strained analogies, and especially where that acceptation

corresponds with the use of those terms in recent legisla-

tion ;"" so that a statute imposing a tax upon ground rents

does not authorize a tax on a widow's interest in land secured

to her in a proceeding in partition where the eldest son

accepts, although her interest is in the nature of a rent

charge."

§ 81. Rules of Grammar.—[As the technical construction of

the words themselves may have to give way to a more in-

artificial interpretation, so the technical rules of grammar
may, in the construction of sentences, be overridden by a

more common-sense reading, based upon consideration of

8» CaiTs App., 106 Pa. St. 635. from the testator's death : lb. at p.
The act refers to the signing and 642.
attesting as the acts which are to " McCulloch's App., 113 Pa. St.

precede death by at least one cal- 247.
endar month

;
and, if the construe- sa ^nsart v. U. S., 15 Leg. Int.

tion above stated were not correct, 318. See post, § 90, note 131."
there could be no charitable «» Delta v. Beard, 8 "Watts (Pa.

)

bequest at all, where, by statute, 170.
the will is declared to speak as " lb.
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the object and subject matter of the act, than coald resnlt

•from their strict application. " The grammatical construc-

tion of a statute is one mode of interpretation. But it is not

the only mode, and it is not always the true mode. We may
assume that the draftsman of an- act understood the rules of

grammar, but it is not always safe to do so."" Thus, where

an act prescribed that the Register should issue letters of

administration to the widow, if any, or to such of the rela-

tions or kindred of the decedent as by law might be entitled

to the residue of the estate, etc., and then proceeded :
" or

he may join with the widow in the administration such

relation or kindred ... as he shall judge will best adnainis-

ter the estate, preferring always, of those so entitled, such

as are in the nearest degree of consanguinity with the

decedent," etc., it was held that the phrase " preferring

always," etcr, applied not only to the joint administration

with the widow, but also to cases where there was no widow,

or where she renounced ; *. e., to the first clause, as well as

to the second, separated from the former by a semi-colon,

although, it was intimated, the rule of strict grammatical

construction would have applied the phrase in question to

the last clause only."

§ 82. [So,' the use of the future tense in a statute does

not necessarily prevent it from having a present operation.

An act of Congress directing that certain lands " shall be

given" to certain persons, was construed as an absolute

donation and as conferring a present right upon the bene-

ficiaries." The description in a statute of a cause of action,

" if any damage shall happen," does not obviate the appli-

cation of the act to an existing case stated, if such an inten-

tion otherwise appears.'^ The phrase " who shall come

"

into the state, was construed to include a married woman
who had already come into the state when the act was

passed."

8* Fisher v. Oonnard, 100 Pa. St. " Eutherford v. Greene, 3
63, 69, per Paxson, J. Wheat. 196.

8« Gyger's Est., 65 Pa. St. 311 «« Ludington v. U. S;, 15 Ct. of
(where, also, the word " always "

CI. 453.

was held to mean "in all cases). 8* Maysville, etc., R. R. Co v.

Compare post, §§ 414-415. Herrick, 13 Bush. (Ky.) 133.
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[Conversely, when an act declared a forfeiture of dower

or curtesy " whenever a married man shall be deserted by

his wife, or a married woman bj her husband, for the space

of one year," it was given only a prospective operation,

applying to cases of desertion beginning after the statute

took effect." And where an act, not going into effect until

a future day, declared certain results in all cases in which

certain things " shall have been done," it was held applicable

only to cases arising after the date when the act was to

become operative."

§ 83. Commercial, etc., Terms.—[A statute applicable to a

large trade or business should, if possible, be construed, not

according to the strictest and nicest interpretation of the

language, but according to a reasonable and business inter-

pretation of it, with regard to the trade or business with

which it is dealing."] In a Custom's Act, which imposes

duties on imported commodities, the articles specified would

generally be understood in their known commercial sense (a).

[Such laws are intended for practical use and application by

men engaged in commerce." They " tax things by their

common and usual denominations among the people, and

not according to their denominations among naturalists, or

botanists, or men in science."" Hence the designation of an

article of commerce by merchants and importers, when it is

clearly established, determines the construction of a tariff

law in which that article is mentioned."] Thas, "Bohea"
tea was understood to mean, not the pure and unadulterated

article to which the name strictly belongs, and which alone

is known by it in China ; but all teas usually bought and

sold at home as Bohea (J). [And under a statute imposing

»» Giles V. Giles, 23 Minn. 348. § 80. Deltz v. Beard, 2 W. (Pa.)
" Dewait V. Purdy, 29 Pa. St. 170.]

113. As to the class of cases of •' Elliott v. Swartwout, 10 Pet.
construction falling, as these did, 137.
under the presumption against " U. S. v. Breed, 1 Sumn. 159,

retrospective operation, see this per Story, J., at p. 164.
subject, post, §§ 271 et seq. »» Arthur v. Morrison, 96 U. S.

»» The Danelra, L. R. 9 P. D. 108. See also Curtis v. Martin, S
171, per Brett, M. R. How. 106.

(a) Atty-Gen. v. Bailey, 1 Ex. (J) Two hundred chests of tea, 9
281; Elliott v. Swartwout. 10 Wheat. 430; "Gin," Webb «.

Peters, 137. [Roosevelt d. Max- Knight, 2 Q. B. D. 530 ;" Spirits,"
well, 8 Blatchf. 391. Comp. ante, Atty-Gen. v. Bailey, 1 Ex. 281

;
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a certain duty npon " silk veils," etc., and another upon
" manufactures of silk," etc., not covered by former enumer-

ations, it was held that " crape veils " were included in the

latter, and not in the formei*, although admittedly manufac-

tured entirely of silk."

[The rule, however, works both ways ; and whilst it in-

cludes what is commonly covered by the commercial sense

of the term, it excludes what is not so covered. Thus it

was held, that, in order to permit the entry of a certain

article under a certain denomination, it must have been

previously known by that name in commerce." And the

rule is subject to this limitation, that, if it appears that the

Legislature intended something different from the usual

meaning, as, e. g., where the word has been used in a different

sense in a former tariff act, that intention must prevail."]

§ 81. Meaning Differing in Different Iiocalities.—Where a stat-

ute applied to the United Kingdom, and the technical mean-

ing of words differed in the different Kingdoms, the lan-

guage would be taken in its popular sense (a). ,

§ 85. Meaning of words at Date of Enactment.—[The rule

which requires the construction of statutes with reference

to their objects and subject matters, obviously also requires]

the language of a statute, as of every other writing, to be

construed in the sense which it bore at the period when it

was passed (J). [An act of Parliament spoke of " bread

usually sold as French or fancy bread," and it was at first

held by two out of three judges that this phrase was not con-

lined, to bread usually sold under that denomination at the

time when the act was passed." But subsequently the con-

trary view of the (dissenting judge was approved.'"

[where it was held that the word Pennsylvania, and not to include
"spirits" did not include sweet spirits manufactured in another
spirits of nitre. And see, as to the state and rectified in Pennsylvania.
pbrase "ad valorem," U. S. v. (a) Saltoun b. Advocate-General.
Clement, Crabbe, 499.] 3 Macq. 659. [But see as to usage

'* Arthur v. Morrison, supra. in diflEerent localities, post, § 363.]
s' U. 8. V. Sarchet, Gilp. 373. (6) See ex. gr. St. Cross v. How-
»* Roosevelt v. Maxwell, 3 ard, 6 T. R. 338 ; and see further

Blalchf. 391. And see Com'th v. inf. §§ 357 seq.

Giltinan, 64 Pa. St. 100, 104-5, 9» R. v. Wood, L. R. 4 Q. B.
where upon that ground " domestic 559.
distilled spirits" were held to mean ""• .grated Bread Co. v. Gregg,
spirits distilled in tbe state of L. R. 8 Q. B. 355.

\
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Undoubtedly, all laws must be executed according to the

sense and meaning they imported at the time of their pas-

sage."' Hencs, where an act gave a railroad company the

right to build a railway from a certain borough then

bounded by a certain line, and the borough was subsequently

extended beyond that line, the Court said :
" "We are very

clear that this alteration of the borough lines did not, in the

least change the rights or obligations of the railroad com-

pany. . . The amendment of one [law, *. e., that fixing the

borough limits] is not to be taken as a supplement to the

other.'""" Conversely, where a turnpike charter prohibited

the erection of a toll-gate within the town of T., whilst it

was left undecided whether it meant the then limits, or the

limits as they might be extended,"' it was held clear that

an amendment to such charter giving the right to extend

the turnpike to a certain street within the city limits, pro-

vided no toll-gate be placed within the city limits, meant

the limits as then existing."* The obligation imposed upon

a canal company by its charter, as to bridging roads crossed,

refers to roads in existence at the time of incorporation."*

Where an act was passed to take effect on the first day of

the succeeding May, which contained a reference to the

Code of Practice ; and, after the passage of the act, and

before the day when it was to take effect, a new code was

adopted, itself to go in effect on the first day of May,—^it

was held that the act must be construed to refer to the Code

in use at the time of its passage."'

1"' Com'th V. R. R. Co., 27 Pa. >«« Morris Canal, etc.Ca v. State,

St. 839, 353 A,nd see Mobile v. 34 N. J. L. 62.
Eslava, 16 Pet. 234 ; and compare "» Griswold v. Atl. Dock Co.,
Amer. Fur Co. v. U. S., 3 Id. 358. 21 Barb. (N. Y.) 225. That, how-

">' Com'th V. R. R. Co., ubi ever, to some extent, a change in

supra. See to similar effect -Pont- the circumstances of the people,
chartrain Co. v. Lafayette, 10 La. with reference to which an act was
All. 741. passed, may affect its construction,

'™ Compare, however. Collier v. ought probably to be conceded.
AVovtU, L. R. 1 Ex. D. 464, where Thus, where, iu 1833, the pro-
tlie mention, in an act, ot the visions of the marriage laws of
" lowii of Rochdale " was held not Pennsylvania, enacted iu 1700 and
confined to the town as it existed 1739, came before the Supreme
when the act was passed, but Court for construction, it was said
iuc^luding streets subsequently that many of their provisions,
I'l'led. "though doubtless wholesome

'"^ Detroit v. Detroit, etc., Co., when they were enacted." wore
13 Mich. 333. "ill adapted to the habits and
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[Upon the principle stated seems to Test the rule, that an
act adopting by reference -the whole or a portion of another

statute, means the law as existing at the time of the adop-

tion, and does not adopt any subsequent addition thereto or

modification thereof.""]

§ 86. Restriction of General Words to Subject Matter.—But it

is in the interpretation of general words and phrases that

the principle of strictly adapting the meaning to the partic-

ular subject matter in reference to which the words are

used, finds its most frequent application. However wide in

the abstract, they are more or less elastic, and admit of

restriction or expansion to suit the subject matter."' While
expressing truly enough all that the legislature intended, they

frequently express more, in their literal meaning and natu-

ral force ; and it is necessary to give them the meaning which

best suits the scope and object of the Statute, without

extending to ground foreign to the intention. It is, there-

fore, a canon of interpretation that all words, if they be

general and not express and precise, are to be restricted to

the fitness of the matter (a). They are to be construed as

particular if the intention be particular (6) ; that is, they

mast be understood as used in reference to the subject mat-

ter in the mind of the Legislature, and strictly limited to

it.

§ 87. "Persons," and other General Words.—Thus, enact-

ments, which related to " persons " would be variously

understood, according to the circumstances under which

customs of society as it now "" Somerset v. Digliton, 12 Mass.
exists," and they were accordingly 383 ; Whitney v. Whitney, 14 Id.

held directory 'only : Rodebaugh 88, 93 ; Holbrook v. Holbrook, 1

V. \Sanks, 2 "Watts (Pa.) 9, 11, per Pick. (Mass.) 248 ; Maxwell v. Col-
Gibson, ,0. J. lins, 8 Ind. 38.

"" See U. 8. v. Paul, 6 Pet. 141

;

(a) Bac. Max. 10. [See also

Kendall v. U. S., 13 Id. 524 ; Shrew Brewer v. Blougher, 14 Pet. 178 ;

V. Jones, 2 McLean, 78 ; Be Free- Atkins v. Disintegrating Co., 18
man, 8 Curt. 491 ; Enapp v. Wall. 273.1
Brooklyn, 97 N. T. 520 ; Be Main (6) Stradling v. Morgsm, Plowd.
Str. 98 Id. 457 ; Schlaiudecker v. 204. [So that, it the purpose of

Marshall, 73 Pa. St. 300 ; Barms- the.aot plainly be to affect only a
taetter v. Moloney, 45 Mich. 621 ;

particular class of; persons, the
Slate V. 'Davis, .23 La. An. 77; generality of the language will not

Olesou V. E. H. iGo., 36 Was. S83 ;
hate the efEect of including a sin-

iind see further as to neference gle individual not belonging to

statutes, post, SS 483^498. that class : U. S. v. Sand6rs, 23

W»H. 492.il
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they were used, as including or not including corporations

(a). [In its legal significance, it is said, the word " person "

is a generic term, and as such, prima facie, includes artificial

as well as natural persons,"' unless the language indicates

that it is used in a more restricted sense.'" Hence, under

tlie crimes act of 1804, §2, prescribing a penalty for the

destruction of a vessel insured, the phrase "any person,"

was held to include corporations. '" So in a statute re-

straining, any person from doing certain acts,'" as for ex-

a,mple,,the taking of usurious interest."* So, too, a corpora-

tioi;i has been held to be a " person" within the meaning of

an act making liable in damages a person inflicting injuries

resulting in death ;"* of an act forbidding a municipality to

agree, bj' ordinance, contract or otherwise,^ with any " person

or persons " for the extension of gas works for supplying

the corporation or its inhabitants with gas ;'" of the revenue

laws of Kentucky ;'" of the Wisconsin Mill Dam act ;'" of

an act providing that persons may be sued for a trespass in

the county where it is committed ;'" of sec. 832 of Gantt's

Ark. Dig. providing, that, if any person shall convey any

real estate . . and shall not at the time , . have the legal

estate in such lands, but sHall afterwards acquire the same,

the legal or equitable estate afterwards acc^uired shall imme-

(fls) R. V. Gardner, Cowp. 79 ; R. drews, 8 Port. (Ala.) 404 ; Be
V. York, 6 A. & E. 419; R. t. Oregon Bulletin, etc., Co., 13
Beverley Gas Co., Id. 645, Bac. Bankr. Reg. 199.
Stat. Uses, 43, 57; Pharmaceutical '" U. S. v. Amedy, 11 Wheat.
Soc. V. London Supply Assoc, 5 392 ; and see Beaston v. Bank, li
App. 857, 49 L. J. 736 ; St. Leo- Pet. 102.
navd's v. Franklin. 8 C. P. D. 877; "« People v. Utica Ins. Co., 15
Union Steamsh. Co. v. Melbourne Johns. (N. Y.) 358. 381, 383.
Harbor Trust, L. R. 9 App. Cas. "» Commerc. B'k v. Nolan, 8
365.^ „ ,

Miss. 508. See also Lumberman's
'09 Douglass v. Pacific Mail, B'k. v. Bearce, 41 Me. 505; Chafin

etc., Co., 4 Cal. 804. See to the v. B'k, 7 Heisk. (Tcnn.) 4ri9
;

siimo effect
: Gary v. Marston, 56 Stribbling v. B'k. 5 Rand. (Va.)

Barb. (N. Y.) 37; U. 8. Tel. Co. v. 183.
West; Union Tel. Co., Id. 46 ; and "* Chase v. Steamb. Co., 10 R.
see In re Fox, 53 N. Y. 530 ; Miller I. 79.
V Com'th, 27 Gratt. (Va.) 110

;

<« Cine. Gas, etc., Co. v. Avon-
Northw. Pertil. Co. v. Hyde Park, dale, 43 Ohio St. 257.
3Biss. 480; Bish.. Wr. L. §213. "•Louisville, etc.R. R. Co. v
Comp. Doane v. Clinton. 3 Utah, Com'th, 1 Bush. (Ky.)250.
417. But see contra: State V. "'Fisher v. Horicon, etc., Co.,
Fertilizer Co., 34 Ohio St. 611, in- 10 Wis. 351.

'^i. ™^^?-
, ,,

'" Bartee v. R R. Co., 36 Tex.
""Planter's, etc., B'k v. An- 648.
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"diately pass to the grantee ;'" and within the protection of

the Sale of Food and Drugs Act of ISTS."" Similarly, a

limited partnership was held liable to the penalties imposed

by statute upon "any person or corporation," for the tres-

pass of its managier or authorized agent,.""

§ 88. [On the other hand, it has been held, that, though

a corporation, being a person in contemplation of law, may
be included by the use, in a statute,. of the term "person,"

yet, as, in the construction of statutes, the terms' and lan-

guage thereof are to be taken and nnderstobd according to

tbeir usual and ordinary signification, as generally under-

stood among mankind, unless the context and other parts of

the statute disclose a different intention ; and as the term
" person " is generally and popularly understood to denote a

natural person, the absence of any particular indication that

artificial persons are to be included in the phrase would ex-

clude that significance in a revenue statute imposing tax-

ation upon all personal property owned by any person what-

ever.'" And in a later case it was said :
" that the word,

does not usually include corporations when used in statutes

or common parlance, although in its legal import it embraces

them, is wise and of good authority.""' But in that very

case, it was held that corporations were embraced by the

term " person," in the revenue act under construction, the

provision that " every person, every firm and partnership,

and the president, secretary, cashier or treasurer of every

company or corporate body " were to deliver a statement of

" all money due by solvent debtors to such person, partner-

ship firm," company or corporate body," etc., showing a clear

intention th^t the word should be so construed."* The

"» Jones V. Green, 41 Ark. 363. v. Laski, 9 Heisk. (Tenn.) 511

;

'•'» Enniskillen Guardians v. Hil- Newcastle Cofp'n, 12 CI. & P.
liard, 14 Ir. L. R. 314. See 403.
iilsoBi.sh.,Wr. Laws, §312, citing, ""Oak Ridge, Coal Co., Lim.
in addition to some of the above v. Rogers, 108 Pa. St. 147.
cases: Society, etc. V. New Haven, '"School Directors v. Carlisle

8 Wheat. 464 ; Olcott v. Tioga R. B'k, 8 Watts (Pa.) 389.
R. Co., "30 N. Y. , 310 : People v. "« Saving Fund v. Yard, 9 Pa.
May, 27 Barh. (N.. Y.) 338

;
St. 859.

Germania v. State, 7 Md. 1 ; Nor- '" And see Union Canal Co. v
ris V. State, 35 Ohio St. 317 ; State Dauphin Co., 3 Brews. (Pa.) 124.
V. R. R. Co., 23 Ind. 363; Memphis
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absence of suck a requirement^ together with the failure of

any reference to corporatioiis, in the first sectioii of a later

revenne act, determined the same court to hold corporatioiis

not included under the term " persons " as used in that

section.'" And obviously, a corporation is not a " person "

within the meaning of an act permitting the formation of

corporations by any number of " persons " not less than six."'

§ 89. [It is evident that the word " person " may or may
not include corporations, according to the intention of the

Legislature in the use of the term, and that, in ascertaining

that intention, in the absence of determining features in the

context, in otiier parts of the statute, in acts in pari materia,

and the like, the subject matter and object of the enactment

are recognized as furnishing the only guide. If any gen-

eral rule can be drawn from the decisions, it would seem to

be this, that, where the act imposes a duty towards, or for

the protection of, the public or individuals, grants a right

properly common to all, and from participation in which the

Mmited character of corporate franchises and the absence

of any natural rights in corporations do not, by any policy

of the law, debar them, the term " persons " will, in general

include them, whether the act be a penal or a remedial one.

But in the cases of enactments having a different object in

view, and especially of the class pre-eminently requiring a

construction in accordance with common and popular usages

of the language,'" it would seem that corporations would
not, in general, be included. And it would seem, further,

that, wherever corporations are embraced under the term
persons, the corporations intended would be, at least, pri-

marily, only those created under the laws of the state upon

o,=r
^™ '^/PP- ^^^ ^^- ^'- 337, note 8). that, in some of the other

351. The decision m State v. Fer- states it would probably be held
t^liBGr Co., 24 Ohio St. 611, to the other way, seems to be baaed
the effect that a covporation was entirely upon the legislativ^ seuse
not a peison wiihin the act of 15 and usage of the word person in
April, 1857, to prevent nuisances, criminal statutes in Ohio
—the word persons, in its primary "'Factors', etc., Ins. Co. t.
sense meaning natural persons New Harbor Protection Co 87
only—of which it is said by Mr. La. An. 233.
Bi#op (Bish., Wr. Laws, § 212, "' See ante, ^g 80 83
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appears,"' and generally, only

private, not public or municipal ones.'"

§90. [Again, the word "persons'"" may he variously

understood] as meaning persons born in the Queen's allegi-

ance, or as including also all foreigners actually within the

British dominions (a), or (the meaning in prize and com-

mercial law,) only persons domiciled in those dominions (5).

In an Act which provided for the recovery of wages by

"persons belonging to a ship" this expression would ob-

viously be confined to persons employed in its service on

board ; while in one which related to the salvage of " per-

sons belonging to the ship," it would as obviously include

passengers as well as crew (c). [And the word " crew," in

a statute prohibiting any master or other oflBcer of a ves-

sel maliciously to imprison, etc., any of the crew, was held

to include, not only the common seamen, but the subordi-

nate oflBcers, e. g., the first mate of the ship.'"] The 13th

Eliz. c. 5, which made void, as against creditors, all volun-

tary alienation of " goods," was held to apply only to such

goods as were liable to be taken in execution, as the object

of the Act was to prevent such property from being with-

es See White v. Howard, 46 N. 34 L. J. P. M. & A. 25 ; see The
Y. 164, 165 ; U. S. v. Fox, 94 U.S. Cybele, 3 P. D. 8; U. S. v. Winn,
315. 3 Sumner, 209.

"" See Memphisv.Laski, 9 Heisk. "' U. S. v. Winn, supra. The
(Tenn.) 511^ As to the interpreta- master of a vessel, enrolled as a
tion of the word "persons "so as coasting vessel and employed on
toembrace the state or government, the Hudson river, was held not to

see post, §§161-168. AnrtseeHixon be a "mariner" exempt from militia

V. George, 18 Kan. 253, that a duty under the act of Congress of
statute making allegations of cor-' 1792 : Brush v. Bogajrdus, 8 Johns,
porate existence conclusive unless (N. Y.) 157. Nor was a master of
denied, etc., includes municipal a vessel held entitled to double pay
and quasi-municipal, as well as for delay in payment of wages re-

private, corporations. coverable by "seamen" under 17
'^f' An act making it criminal for and 18 Vict. c. 104 : The Arina, L.

any person, to pursue his ordinary K. 12 P. D. 118. Nor was a pay-
calling on Sunday.applies to ajudge master of volunteers appointed by
holding court: Bass v. Irvin, 49 Ga. the President of the United States

436. under an act of congress heldexempt
(«) Courteen's Case, Hob. 370, 1 from civil process under the laws

Hide, P. C. 542; NgaHoong v. R.. of Pennsylvania exempting from
7 Cox, 489 ; Low v. Boutledge, 35 execution or other process "any
L. J. Ch. 117, 1 L. R. Ch. 42; per officer, non-commissioned officer.

Turner, L. J. or private of the militia " and '

' any
'(&) Wilson V. Marryat. 8 T.R.31; person mustered into the service of

The Indian Ohidf, 3 Rob. 13. the U. S.:" Mech. Sav. B'k v.M The Fusilier, 3 Moo. N.8. 51, Sallade, 1 Woodw. (Pa.) 23.
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drawn from the reach of creditors ; consequently, the word

"goods" was held not to include choses in action, as long as

these were not subject to execution (a). But the same word

was held to include them in the reputed ownership clauses

of former bankrupt and insolvent Acts (b) ; as they were

deemed to fall within the specific object of the legislature,

which was to protect creditors against being deceived by an

apparent ownership of j^roperty. So in bankruptcy A.cts,

the word " creditor" is found to be limited, usually to per-

sons who are creditors iit the time of the bankruptcy and

entitled to prove under it (c). [On the other hand, the

phrase " any creditors who shall claim any debt or demand
under the bankruptcy " was not restricted to such creditors

only as came in and proved their debts, but embraced all

creditors with subsisting claim's upon the bankrupt's estate,

whether they had a security or mortgage theiefor or not.'"

But where the intention of certain j)rovisions was to em-

brace only the defalcations of public officers, administrators,

and the like, it was held that the generality of the terms

used in the statute, making them apparently applicable to

all persons acting in a "fiduciary" capacity and to all

moneys constituting a " trust fund," would nevertheless not

include the ease of a factor who had collected and retained

the amount of a note entrusted to him by his principal for

collection ;"° nor that of a banker."*]

(a)Dunda8 v. Duteiis, 1 Ves. J. persons have tomakeuptheirminds
196; Rider v. Kidder, 10 Ves. S60 ; as to the removal, in other words
JSforcutt V. Dodd, Cr. & Ph. 100

; the moment of adjudication," cit.

Sims V. Thomas, 13 A. & E. 536. R. v. Guardians of Bridgnorth.
(J) Ryall V. Rowlcs, 1 Ves. 367; 11 Q. B. D. 314. Hence, a " wife,"

Exp. Baldwin, DeG. & Jo. 230, 27 under sucli an enactment, is " not
L. J. Banls. 17 ; "Insolvency," a person who has been, or will be;'
comp. Be Muggridge, Johns. 625, a wile, but who is so at that mo-
39 L. J. Cb. 288; and R. v. Sadd- ment." and "a widow who has
leers' Co., ion. L. 44, 3^ L. J. Q. B. been a wife, l^ut is not so at the

*^^Jr,_, moment of adjudication cannot be
, (p) Grace v. Bishop, 11 Ex. 424, called a wife :" per Lord Esher, ubi
25L. J. 58;2?« Poland, L,R.,lCh. supra.]
356. [See Fowler v. Kendall, 44 "» Exp. Christy, 3 How. 293.
Me. 448. In the construction of ™ Commercial B'k v. Buckner, 3
an act concriruing sctllemeuls, it La. An. 1023. And see to similar
Avas saiU, in Guardians of Croydon effect : Chapman v. Forsyth, 3
V. gnardians of R.eigiue, L. R. 19' How. 303; Hayman v. Pond, 7
U. a D. .JSS, 388, per Lord Esher, Mete. (Mass.) 328 ; Austill v. Craw-
M. II., that "the moment of time ford, 7 Ala. 335.whrh governs the question of set- >»« MaxWell v. Evans 90 Ind.
tlement, is the time when the proper 596.
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§ 91. 'lahabitant," "Resident," etc.—The complex terms

"inhabitant," [" resident,"] maybe cited as having frequent-

ly furnished illustrations of this adaptation of the meaning

to What appears to suit most exaeth' the object of the Act.

In the abstract, the word would include every human being

dwelling in the place spoken of. A right of way over a

field to the parish church granted to the "inhabitants" of

a parish would include every person in the parish (a). But

where the object of an Act was to impose a pecuniary burden

in respect of' property in the locality, the expression was

construed as comprising all holders of lands or houses in the

locality, whether resident or not, and corporate bodies as

well as individuals, but as excluding actual dwellers who had

no rateable property in the place, such as servants ; it being
'' infinite and impossible " to tax every inhabitant being no

householder, and who could not be distrained upon for noti-

payment, and therefore highly improbable that the Legisla-

ture intended to tax them (5).

§ 92. On the other hand, where the object is to impose

the performance of a personal service within the locality, the

word "inliabitant" would pi'obably be construed as not

comprising either corporate bodies or non-resident proprie-

tors. Thus, it was held that a person who occupied premises

in one parish and carried on his business in person there, but

resided inhis'dwelling-housein another, was not an "inhabi-

tant " of the fornier parish so as to be bound to serve as its

constable (c). So, an Act which authorized the imposition

of a rate oh all who " inhabited or occupied " any land or

house, and the appointpaent of a number of "inhabitants"

to collect the rates, was held to throw the latter duty only

on actual dwellers in the locality (d). But here the word
" occupied "

, would suggest a meaning lor " inhabitants "

distinct from " occupiers." [So, where a personal right is

given to the inhabitants of a locality, the meaning of the

word may be still more narrowed."" Thus, under an act

(o) R. V. Mashiter, 6 A.& E. 165, East, 830 ; Williams v. Jones, Id.

per Littledale. .T. 387.

0) 2 Inst. 703, R. v. North Cur- : (O) Donne v. Martyr, 8 B.&C.
ry, 4 B. & C. 958, per Bayley J. 63.

(c) R, V. Adlard, 4B. & C. 772 ;
«« See post, § 97.

and see R. v. Nicholson, 13
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authorizing towns and cities to subscribe for railway stock,

after submifision of the question to, and approval bj, the

" inhabitants," the latter means legal voters.'" And where

an act required the consent of " residents " to the bounding

of a town, it was held that the phrase did not include a canal

corporation whose canal extended through the town."' On
the other hand, the term "householder" was deemed to

include an unmarried man who kept house and employed

domestic servants, within the meaning of a law calling for

petition by householders for the establishment of a road.""]

§ 93. Again, another meaning would be given to the [term

" inhabitant," or " resident "] where the object was to deter*

mine the settlement of a pauper, or the qnalification of an

elector. In those cases, a person is an inhabitant or resident of

the place in which he usually sleeps (a). What amounts to

inhabitancy in this sense, it is impossible to define. Sleeping

in a place onco' or twice does not constitute it; and, on the

other hand, such residence generally in a place, in this sense,

is quite compatible with much absence from it (^). [Simi-

larly, under an act fixing a limitation of two years, within

which alone certain misdemeanors mentioned in the act may
be prosecuted, but providing, that, where any offender

" shall not h^ve been an inhabitant of the state, or usual

resident therein during the respective times for which he

shall be subject and liable to prosecution," he shall be so

subject within a similar period of time during which he shall

be an inhabitant of, or usually a resident within, the state,

one, who, after having committed an offence affected by this

statute, entered the military service of the United States,

served outside of the state, returning occasionally on furlough,

and finally after his discharge, returned to his family and

"» Walnut V. Wade, 103 U. 8. Riley v. Read, 4 Ex. D. 100.
683. (i) Wescomb'a Case, L.R. 4 Q.B.
'"People V. Shoonmaker, 63 110; Taylor v. St. Mary Abbott, L.

Barb. (N. Y.) 44. R. 5 C. P. 309; Bond v. St.
138 Earner v. Clatsop Co., 6 Oreg. George's, Id. 814; and see White-

238. home v. Thomas, 7 M. cSGr. 1;

ia) St. Mary v. Radcliffe, 1 Stra. Ford v. Pye, L. K. 9 C. P. 369;

60, pel' Parker, C. J.; R. v. Charles, Ford v. Hart, Id. 273; McDougal
Bun-, Sel. C. 706 ; R. v. Stratford, v Paterson, 11 C. B. 755, 3 L. M.
11 East. 176; R. v. Mildenhall, SB. & P. 681; Dunston v. Paterson, 6

& A. 374 ; Beiil v. Ford, 3 C.P.D. 0. B. N. 8. 267.
73: Ford v. Drew, 6 C. P. D. 59;
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residence in the state^ was keld not to have lost bis character

as " an inhabitant of the state or nsnal resident therein," and
consequently a prosecntion after his return and more than

two years sabseqnent to the commission of the oflEenee was
barred by the statnte."*] Bat if an Act requires residence for

a certain time at least, as a qaalifieation, it would be under-

stood to make actnal bodily presence in the place for that

time imdispensible ; as was held in the construction^ of the

Act wMch constituted the congregation of the University of

Oxfo'Fd, of residents; and required that those residents

shomld have resided at least twenty weeks in a year {a).

§ 94. The same expression has received another meaning
where the object of the Act was to preserve information as

to the place where a person was to be found at times when
it was most likely that he should be sought ; as in the enact-

ment wliich requires an attorney to indorse his "place of

abode " on the summons which he issues ; or a witnesss to a

bill of sale, to add to his signature a description of his occu-

pation and " residence." In these cases it has been held,

considering the object which the Legislature had in view,

that the place of busiuesss was the abode or residence in-

tended (6). But in general the place of business would not

be regarded as the place of abode (c).

Under the provisions of the County Courts Act, which

gives the Superior Courts concurrent jurisdiction when the

parties dwell more than twenty miles apart, the principal

office of a railway company is its dwelling (<Z); but not its

"9 Graham v. Com'th, 51 Pa. & R. 561 ; Blackwell v. England,
St. 255. 27 L. J. Q. B. 134, 8 E. & B. 641;

(a) R. V. Oxford (V. 0.), L, R. 7 Attenborough v. Thompson, 27 L,
Q. S. 471. [Oidinarily the term in- J. Ex. 23, 2 H. & N. 559 ; Ablett
habitant, resident, imports a perma- v. Basham, 25 L.J. Q. B. 239, 5 E.
neut abode, and does not apply to & B. 1019; Hewer v. Cox, 30 L. J.

a more temporary sojourning ilb.^ Q. B. 78; Larchin v. N. W Bank,
Reedcr v. Holeomb, 105 Mass. 93 ; L.R. 10 Ex. 64, per Blackburn, J.

Way V. Way, 64 III. 407. And see See Thorpe v. Browne, L. R. 2 H.
Fry's Election Case, 71 Pa. St. 302, L. 220.

as to construction of constitutional (c) See R. v. Hammond, 17 Q.B.
provision requiring residence for a 772; 21 L. J. Q. B. 153.

certain length of time in the state (d) Adams v. Gt. Western R.Co.
and election district as a prere- 6 H. & N. 404 ; Taylor v. Crow-
quisite to the right of voting, to land Gas Co., 11 Ex. 1; Minor v.

the excliLsion of students at a col- N. W. R. Co., 1 C.B. N.S. 325, 26
lege. Bee also post, § 519.] L, J. C. P. 39.

(6) Roberts v. Williams, 2 C. M.
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offices or stations (a). But the manufactory or shop, where

the business is substantially carried on, and not its registered

office, is the dwelling, within the meaning of the same pro-

vision of a manufacturing company (J). For fiscal purposes,

a corporation is regarded as i-esiding where the governing

body carries on the supreme management, though the scene

of its operations and sources of pi'ofit, and even the majority

of the shareholders, are out of the country, and though it has

a foreign domicil and is registered abroad (c). A foreign

corporation which had any establishment in this country

would for the same purpose be considered as resident here,

as regards the question of jurisdiction (d).

[The State, as a political body, cannot be said to reside

anywhere, and therefore is not included under an act allow-

ing deductions from the valuation of taxable property of

debts due, " creditors residing within this state ;" so that no

deduction could be made from the valuation of an indi-

vidual's real estate by reason of a mortgage upon it, given

to trustees for the support of public schools."*]

§ 95. « Occupier," etc.—In the same way, the word " occu-

pier " has received different meanings, varying with the

object of the enactment. Ordinarily, the tenant of premises

is the '

' occupier " of them, although he may be personally

absent from them (e), while a servant or an officer who is in

actual occupation of premises, virtute officii, would not be

au " occupier " (/). But in the Bill of Sales Act of 1854,

wliich provides that personal chattels shall be deemed in the

possession of the grantor of a bill of sale so long as they are

{a) Shiels v. G. N. R. Co., 30 L. Congr. 3 June, 1864) is said to be
J.Q.B. 331; Brown v. London and an indefinite term, to be construed
N. W. R. Co., 4 B. & 8. 326; 33 L with reference to tlie connection in
J- pl8. which it is used, the subject matter

(6) Keynsbam v. Baker, 2 H. & and the object in view : Clapp v.

0. 739, 33 L. J. Ex. 41; see also Burlington, 43 Vt. 579.]
Aburystwith Pier Co. v. Cooper, i«> State v. Trenton, 40 N. J. L.
35 L. J. Q. B. 44. 89

T ^t ^^^^v^ „!• ^°Jl''^
•^™s Co- W R- "f- Poynder, 1 B. & C. 178.

Li. K 7 Q.B. 293 ; Carron Iron Co. See Morrow v. Brady, 13 R; J. 130.
V. Mnclaren, 5 H.L. 459. See AtUr.- (f) Clarke v. Buiv St. Edmunds,
Gen. V. Alexander, L. R. 10 Ex. 1 C. B. N. S. 33, 26'^ L. J. 12 ; Bent

,^ r, c , ^ r.
'' Roberts, 3 Ex. D. 66, 47 L. J.

(«2) Cesena Sulphur Co. v. Nichol- 112 ; R. v. Spurrell. L. R. 1 Q. R
son, 1 Ex. D. 438. [So the place 72, 85 L. J. 74.
where a bank is located (§ 41, Act
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on the premises " occupied " by him, actual personal occu-

pation, and not merely tenancy is intended ; and therefore

the owner of chattels in rooms which he does not personally

occupy is not in the apparent possession of them, within

that Act (a). [So, under an act providing for taxation of

residents, etc., one who has piled sawed lumber upon a

wharf, to season, and pays wharfage therefore is not an occu-

pier.'" Nor under a homestead exemption act can that word
apply to a public street, or alley, the fee of which is in

debtor.'" But, under an act giving a district court of the

United States jurisdiction over offenses committed in a part

of the Indian Territory " not set apart and occupied " by
certain Indian tribes it was held that actual occupancy of

the land by the tribes was not necessary to exclude juris-

diction, the word " occupy" being construed to mean sub-

ject to the will or control of the tribes.'" Under a

statute exempting from taxation property occupied by

a charitable corporation, it was held that a case in which the

property in question had been lately acquired by such a cor-

poration, and the purchase had been promptly followed by

diligent present preparations to build and occupy for the

purposes thereof, was included.'" But one who let a shed

contiguous to a passage-way between it and his" store,

and received rent for the same, knowing it to be' used for

gaming, could not be punished as for " any house, building,

yard, garden or other appendages thereof by him actually

occupied for gaming.'"**]

(a) 17 & 18 Vict. c. 36 ; Robinson ton, 113 Mass. 518. Compare
®. Briggs, L. R. 6 Ex. 1. As to Mullen v. Erie Co.. 85 Pa. St. 288,
the word " traveller, "see Taylor v. where a contrary construction was
Humphreys, 17 0. B. 539, 10 C. B. putupon a statute exempting from
N. 8. 439; Fisher v. Howard, 34 taxation "all churches, ... or
L. J. M. C. 42 ; Atkinson v. Sel- other regular places of stated wor-
Icrs, 5 C. B. N. S. 442 ; Saunders ship," construed together with a
T. 8. E. R. Co., 6 Q. B. D. 456. constitutional prohibition against

"Lodger," and "occupier," Brad- exemptions except as to "actual
ley V. Baylis, 8 Q. B. D. 195

;

places of religious worship," etc.

Morton v. Palmer, Id. 7. So, a provision or exception relat-
'*' Stockwell v. Brewer, 59 Me. ing to vessels "engaged in naviga-

287. Comp. post, § 103, Dawson tion " of a particular kind, cannot
V. R. R. Co., 8 Ex. 8. embrace a vessel lying at a wharf,

"' "Weisbrod v. Daenicke, 36 in process of construction, unfln-

Wis. 73. ished and hence a8,yet unfit for navi-
'" U. 8. V. Rogers, 33 Fed. Rep. gallon : The Vermont. 6 Ben. 115.

658. > '
"6 Com'th y. Dean, 1 Pick.

144 Kew Engl. Hospital v. Bos- (Mass.) 387.
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§ 96. " Owner."—So, the word " owner " maj mean occa-

pier ; as in the Towns Police Act, 1847, which requires the

owners of the lands and buildings where a fire happens to

pay the expense of sending fire engines to put it out (as).

[Under statutes providing for compensation to the " owner "

of lands taken for highways, railways, or the like, the term

applies to any one having a legal interest in the same,"'

whether his estate be an estate in fee or less than a fee.'"

A tenant is an " owner or party interested " within such an

act,"' A trustee under a deed of trust is an " owner," so as

to be a necessary party to a suit for the enforcement of a

lien for taxes."* But a tenant for life of property fronting

on a street has been held not to be an owner within a statute

authorizing the paving, etc., of a street when a majority of

the " owners " of property on the same shall apply for it."*

A qualified interest in real estate coupled with possesssion

has been held to make a man the owner of real estate within

the statutory requirement making ownership of real estate

a qualification for service as a juror ;'" and as used in the

Minnesota homestead law, the term includes equitable as well

as legal ownership."" So, the pledgee of stock, transferred

to him as collateral and standing in his name, is affected

with personal liability in respect of the same as the owner

of it within the meaning of a statute making stockholders

personally liable to the creditors of the corporation in an

amount equal to the stock owned by them."' Again, a

(a) 10 & 11 Vict. c. 89 ; Lewis v. of way, inchoate right of dower
Arnold, L. R. 10 Q. B. 245. See or curtesy, or charges 'or liens on
Exp. Saffron Hill, 24 L. J. M. C. the legal estate, by judeinent or
56 ; School Board v. Islington, 1 mortgage. See post, § 103 ; New
Q. B. D. 65; Ancketill v. Baylis, Yorkv.Lord,17Wend. (N. Y.)
52 L. J. Q. B. 104. '« Gitchell v. Kreidler, 84 Mo.

'" State V. R. R. Co., 36 N. J. 472 ; though the omission to join
L. 181 ; and see Smith v. Ferris, him \Vill not i-ender the tax sale

13 N. Y. Supr. Ct. 558. wholly void, but merely leave his
"' Schoffi V. Improvement Co., interest unaffected : lb

57 N. H. 110. "0 Baltimore v. Boyd, 64 Md. 10.
"8 Pa. R. R. Co. V. Eby, 107 Pa. '" Territory v. Young, 2 New

St. 166 ; North Pa. R. R. Co. v. Mex. 93.
Davis, 20 Id. 238. See, however, "« Wilder v. Haughey, 21 Minn.
State v. R. R. Co., supra, as to the 101 ; Hurtman v. Munch, Id. 107.
meaning of the phrase "persons "' AuUman's App., 98 Pa. St.

interested," including not only 505 ; the term '• srfbsci-ibed," used
persons having an actual legal in the statute, being construed
estate, but also those having some "owned," In conformity with a
independent right not amounting constitutional provision in pari
to such an estate, as, e. g.,a. right materia .-see post, § 181.
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statute imposing upon the " owners " of factories the duty

of erecting flre-escapes, it is held that by the term " owner"

is to be understood he who is in the actual possession and

occupancy of the premises, who places the operatives in a

position of danger and enjoys tlie benefit of their services

;

and if a tenant is in such possession under a lease from the

owner of the building, the tenant and not the landlord, is

liable under the act,'" even though the latter occupies another

portion of the building."' So, the same term, in a statute

making the owner of a vehicle driven against another,

through failure to turn to the right, liable in treble damages,

means the person in mediate or immediate control of the

vehicle, though he be not the actual owner ;"' and in an act

giving a right, of action against the owner of any locomotive

or car for an injury sustained by reason of a defect in the

same, the word " owner " is not confined to the person who
has the absolute right of property, but means the person who
is the owner at the time of the injury and for the purpose

of operating the railroad on which they are used, thus mak-

ing a railroad company hiring cars from a builder and run-

ning them on its road, liable to such action."' But a tax

upon all property "owned" by a railway company would

not include Pullman cars leased to it."' And in the aban-

doned and captured property act of Congress giving the

"owner "of property sold by the government the right to

recover the proceeds of the sale, that term obviously cannot

include a factor, who, being entrusted with the property

for the purpose of selling it, had made advances upon it,

which would give him a lien upon it, with the right of

possession,—a special property,—but could not make him the

owner within the purposes of the act."" Nor is a husband,

occupying the statutory separate property of the wife as a

homestead, its owner within the meaning of the Ohio statute

exempting property from execution.'"]

'" Schott V. Harvey, 105 Pa. St. v. Cattarns, 34 L. J. C. P. 46.

233 {cit. Lee v.^Kirby, 10 Col. & "« State v. St. Louis Co. Ct., 13

Cine. W.Law Bull. 449) ; Keely v. Mo. App. 53.

^O'Connor, 106 Pa. St. 331. "» U. S. v. Villalonga, 23 Wall.
'" Keely V. O'Connor, supra. 35,43. See infra, note 304, Stone v.

'" CBtQpv. Bogtas, 44Conn. 391. New York, 25 Wend. (N. Y.) 177.

'" Proctor V. R. R Co., 64 Mo. "» Davis v. Dodds, 20 Ohio St.

112. See also, post, § 103, Doggett 473.
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§ 97. Additional Illustrations.—This restriction of meaning

may be carried still further to promote the real intention,

and not exceed the object and scope of the enactment.

Thus, an Act, which, reciting the inconveniences arising

from churchwardens and overseers making clandestine rates,

enacted that those oflScers should permit " every inhabitant

"

of the parish to inspect the rates, under a penalty for

refusal, was held not to apply to a refusal to one of the

churchwardens, who was also an inhabitant. As the object

of the Act was litnited to the protection of those inhabit-

ants only who had previously no access to the rates (which

the churchwardens had), the meaning of the term " inhabi-

tants" was limited to them {a).

In another case, the majority of the Judges of the

Queen's Bench went further than the Chief Justice thought

legitimate, in giving an unusual and even artificial meaning

to a word, for the purpose of keeping within the apparent

scope of the Act. The treaty between Great Britain and

the United States of 1842 and the 6 & 7 Vict. c. 76, passed

to give the Executive the necessary powers for carrying its

provisions intp effect, having provided that each State

should, on the requisition of the other, deliver up to justice

all persons, who, being charged with murder, " piracy," or

other crimes therein mentioned, committed within the juris-

diction of either State, should seek an asylum or be found

within the territories of the other ; it was held that the

word " piracy " was confined to those acts which are

declared piracy by the municipal law of either country,

such as slave-trading, and did not include those which are

piracy in the ordinary and primary sense of the word, that

is, jure gentium : for as the latter offence was within the

jurisdiction of all States, and was triable by all, and the

offenders could not, consequently, be said to seek an asylum

in any State, since none could be a place of safety for

them, that species of the crime was not within the mischief

intended to be remedied by the treaty or the Act. (b).

(a) Wethered v. Calcutt, 5 Scott (6) Re Ternan, or Tivnan. 33 L.
N. R. 409 ; see also R. v. Master- J. M. C. 201, 5 B. & S. 645. See
ton, A. & E. 153. [See also, ante, also Kwok Ah Sing v. Atiy.-Qenl.

I
03; Walnut v. Wade, 103 U. S. 5 P. C. 179.

o83.1
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[Again, itnder an act forbidding the selling of wine, etc.,

without a license, except by a wine grower selling " on his

own premises," it was held that the latter must be the

place of production or manufacture.'"

§ 98. [As further illustrations of construction conforming

with the rule in question, the following instances are

worthy of notice. A statutory exemption of ship-owners

from liability for loss by fire, but excluding froui the bene-

fit of the act the owners of vessels engaged in inland navi-

gation, was held, nevertheless, to extend to vessels navigat"

ing the great lakes, such navigation not being inland within

the meaning of the exception."' An act authorizing the

issuing of bonds by a county in aid of the building of a

railroad and other works of internal improvement, was held

not to authorize the issuing of bonds for the building of a

courtliouse, it appearing, from the fact that another statute

had authorized the borrowing of money for county buildings,

that this particular object could not be within the intention

of the general language of the later act.'" A statute requir-

ing certain contracts to be in writing, and the consideration

to. be expressed therein, applied to executory contracts only,

and not to instruments which, of themselves, by words of

grant,, assignment, surrender or declaration of trust, are

efEectual to pass the estate, title or interest.'" An act allow-

ing. the. issuing of warrants of attachment in any action aris-

ing on contract, for the recovery of money only, was, by

reference to other provisions upon that head, showing that

its; subject .matter was only claims qf liquidated ,and ascer-

tainable amounts, held inapplicable to suits upon breach of

promise of marriage.'" In an act, jwhose manifest deject

was to prohibit sh.erifEs and their deputieSj in their officisil

capacity, from becoming purchasers at their own sales and

bpirig induced to act corruptly in relation to them by their

intertests as pyrchasers, the generality of the language tor-

bidding any sheriif or auy deputy sheriff to purchase any

'" State V. Wyl, 55 Mo. 67. '" Cruger v. Cruger, 5 Barb. (N.
"5 Moore v. Transp. Co., 24 Y.) 225.

How. 1. "' Barnes v. Buck, 1 Jians. (N.
"3 Lewis V. Sherman Co. Com- Y.)268.

m'rs. 1 McCrary 377.

g
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property at any execution sale, and declaring all purcliases

so made void, was so restricted as not to interfere with the

right of a sherifE or deputy to bid upon and purchase prop-

erty sold by another on an execution issued upon a judg-

ment held by the former, i. e., with the collection of his own

demands."" Where a municipal ordinance forbade the sale

of fresh meat, within certain limits, except by licensed per-

sons, but contained a proviso in favor of farmers permitting

them to sell meats, the produce of their farms, it was held

that one whose business was that of a butcher was not within

the proviso although the meat sold by him came from his

farm, if the latter was only an appendage to his business as

a butcher."' Conversely, one employed to buy a piece of

real estate, that not being his regular business, does not

thereby become a real-estate broker, within the meaning of

a statute requiring such to be licensed.'"

§ 99. [In the numerous statutes which give laborers cer-

tain preferences over other creditors, liens or immunities,

the word " laborers " has been variously construed. Under
statutes giving preferences to laborers for their wages

out of the proceeds of execution against, and sale of, the

property of their employer, it has been held that as

laborers should be regarded only those, who, with their own
hands, perform the contract they make with the employer,

and that one who performs a contract to deliver lumber, by
hiring teams and drivers, is not a laborer within the mean-
ing of the act."' Moreover, as the object of these acts is to

secure to the manual laborer the fruit of his own toil, for

the subsistence of himself and his family, the term " laborer "

was held not to embrace a civil engineer;"* the members of^

an engineer corps or an assistant general manager ;'" the

^J'"
Jackson v. Collins, 3 Cow. Overall v. Bezeau, 37 Mich. 606

;

^ ,.,y ^?- ^"'"P- P°^*' § ^'^'*- Barton v. Morris. 10 Phila. fPa.)

w ?°,^r*^4^r „J;
Pe"inger, 17 360 ; State v. Tearby. 83 N.C. 661.

,r«"?,'.
^ J- • V ^^^ „ .

See also Eastman v. Chicago. 97
"Chadwickv Collins, 36 Pa. 111.178. But Comp. State vPad-

bt. 138. So, "The word 'dealer' dock, 24 Vt. 313.
alone, in a variety of statutes, in- '«» "Wentworth's App , 83 Pa. St.
oliKling criminal ones, is held not 469.
10 l)e satisfied by a single instance "o Pa., etc., R.R. Co. v. Leuffer,
ot traffic :" Bisn.. Wr. L., § 310, 84 Pa. St. 168.
cit.

:
Carter v. State, 44 Ala. 29 ;

'" State v. Rusk, 55 Wis. 465.
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president of an insolvent manufacturing corporation, in

respect of his salary ;'" or an overseer,'" So, under an act

forbidding preferences in assignments for the benefit of

creditors, except in favor of laborers, servants and employees,

a manufacturer, who, under the contract with the assignor,

sawed at his own establishment, by his machinery and hands,

a certain quantity of lumber furnished by the assignor, was
held not entitled to any preference made in his favor in

the assignment."* Similarly, under statutes prohibiting the

attachment of laborer's wages, the pay of a boss of a depart-

ment, at a certain I'ate per month, he employing apd dis-

charging the hands, was held not protected ;'" nor the

. money due under a contract to one who had contracted to

excavate and grade a street at a certain rate per cubic yard,

and used two carts and several horses in the prosecution of

the work, with a number of men suflScient, with himself, to

keep the carts and horses employed."' But it is otherwise

as to the money earned by, e. g., a miner, by his own labor,

who employs a common laborer to assist him at so much per

day ;"' for a man who earns his livelihood by his own per-

sonal manual labor is a laborer, although his superior skill

and care may entitle him to a greater compensation than the

common laborer,"' and it is immaterial whether the wages

agreed to be paid are measured by time, by the ton, or

piece, or any other standard :"' and the helpers or assistants

of the chief workman, where the nature of the work requires

'" England v. Organ, etc., Co., elude these among tLe laboring
41 II. J. Bq. 470. classes." (p. 172.)

'" Whltaker v. Smith, 81 N. C. "* Campfleld v. Lang, 25 Fed.
340. But see CuUins v. Mining Eep. 128.

Co., 2 Utah, 219, to the effect that '« Kyle v. Montgomery, 73 Ga.
it inclades a superintendent or 337.
foreman of a mine ; and Stryker v. "' Heebner v. Chave, 5 Pa. St.

Cassidy, 76 N. Y. 50, that the word 115. But that a teamster is a
" labor " in the mechanics' lien law laborer, see Mann v. Burt, 85 Kan.
of 1862, includes skilled labor, e. g., 10.

of an architect, irrespectively of "' Pa. , Coal Co. v. Costello, 33
the grade of employment. Com- Pa. St. 241.

pare with this Pa., etc., R. R. Co. "' Ibid. (The decision in Heeb-
V. LeufEer, 84Pa. St. 168, per Shars- ner v. Ohave, supra, is doubted in

wood, J. :" It is true, in one sense this case; but it is approvingly
the engineer is a laborer ; biit so is quoted in Pa., etc., R. R. di. v.

the lawyer and doctor, the banker LeufEer, supra.) Comp. Siryker v.

and corporation oflScer, 3'et no stat- Cassidy, supra,
islician has ever been known to in- "' Seiders's App., 46 Pa. St. 57.
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Buch, are as much within the protection of these statutes as

are those of the principal workman, though the former be

employed by the latter as the agents of the proprietor.'" A
,',' consulting engineer " was held not to be a "laborer" or

"operative" within the meaning of an act charging stock-

holders for, the services of such rendered to the corpora-

tion.'"

§ 100. [An act prohibiting wagers or bets upon the result

of elections was, with reference to its object, construed to

refer only to elections to public oflSces, not to primary, or

corporate elections."' An act relative to costs in partition

jiWceedings provided " that the costs in all cases of parti-

tioii 1. with a reasonable allowance to the plaintiffs or

petitioners for counsel fees, to be taxed by the court or

under its direction, -shall be paid by all the parties in pro-

portion to their several interests." It was held that the

object of this provision was to equalize the burden of mak-

i'ng partition ; that, therefore, it authorized the court to fix

i^ reasonable allowance for plaintiff's counsel fee, graduated

according to the nature and extent of the services necessa-

rily rendered for the common benefit of all ; but not for

services in an adversary proceeding, resulting from a defense

to plaintiff's demand for a partition, or from any other

cause.'" An act provided that " the widow or the children

of any decedent . . may retain property to the value of

^ Ibid. knowlingly gives more than one
'81 Ericsson v. Brown, 38 Barb, ballot at one time," etc., was held

(N. Y.) 390. inapplicable to a municipal elec-
'*' Com'th V. Wells, 17 W. N. tion upon a question of granting

C. (Pa.) 164 ; whilst, from the same license for the sale of liquors. The
consideration, a constitutional decision is based upon the " obvi-

provision disqualifying from hold- ous purpose " of the original enact-

ing any pfflce of trust or profit, ment and subsequent re-enactment
ixfxd, depriving, for the period ,of of the statute, and upon a rcfer-

fouryears, of the right of suffrage, ence to the ;icts concerning eloo-

nny person who shall, while a can- tions in force at the time of the
Idate for oflSce, willfully violate enactment of the statute, there be-

any election law, was held to ing none for such elections (See
extend to laws regulating primary, ante, § 85), and to other acts in

i-ir delegate elections : Leonard v. pari materia showing that the
Com'lh, 112 Pa. St. ,607, Post, § word " ballot " was not used con-

508. In Com'th y. Howe, 144 cerning such, elections.
Iii;as8. 144, an act punishing "'Fidelity, etc., Go's. App., 108
" whoever ... at any national, Pa. St. 889.
state, or municipal election ....
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$800 . . for the use of the widow and family." The object

of the act being ascertained to be merely a temporary pro-

vision for the widow and those immediately dependent upon

the deceased, it followed that the allowance could not be

claimed by a widow who had deserted her husband; who was

living in a foreign country, separated from and her husband

and never part of his family in the state ; who had married

again ; nor by children who were adults, not members of

the decedent's immediate family, but who liad left his home
to provide for themselves ;'" nor by a widow who had been

divorced from the decedent, a mensa ct thoro.'" ' And the

main purpose being to provide for the widow, the act was

held not to apply to the property of a wife and mother, in

favor ot her children, as against her husband,'" whilst it did

apply to the property of a widow, in favor of her children,

as against her creditoi's."' Again, the charter of a railway

company gave it all the rights and privileges for the

settling and obtaining the right of way, then enjoyed by

certain other railway companies a^so incorporated by

special acts. The latter referred to and designated the

manner in which those corporations might acquire the right

of way over private property. This, therefore, being the

object and subject-matter of the provision, the generality of

its language was restricted thereto, and not permitted to

include or extend to the mode of settling differences

between township authorities and the railroad company

when the latter had taken possession of a public road."' A
posthumous child of a brother of an intestate would not be

a " posthumous relation " within the meaning of an intes-

tate act unless born after the death of the intestate ; for the

reference is to him."°

§ 101. [Where an act provided for the improvement of a

iroad from the village of H. to that of M., a construction of

its language with reference to the subject matterdemonstrated

that the phrase " from " the village of H. was intended to in-

'" Nevln'8 App., 47 Pa. St. 230. "' Hine's App., 94 Pa. St. 381.
'» Hettrick v. Hettrick, 55 Pa. '«» Danville, etc., R. R. Co, v.

St. 290 Com'th, 73 Pa. St. 29, 36.

'«» King's App., 84 Pa. St. 345 ;
"' Sliriver v. State, 65 Md. a7a

Wanser's App., 105 Id. 346.
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elude » part of the same."" A statute whose main object was

taxatiou, authorized the treasurer to collect sums to be paid

by curators of vacant successions. It was held to be restricted

to sums that should go into the treasury as a revenue, and

not to include thoge which should be deposited there for

absent heirs and which constituted no part of the rev-

enue."' The object of the New Hampshire statute permit-

ting an allowance to be made by the probate judge to a

widow, out of her deceased husband's estate, for her " pres-

ent support " being that of a provision for her immediately

after her husband's death, tliere was held to be no authority

for making her the allowance after the lapse of several years,

upon settlement of the estate. '" Where the charter of a

cemetery company provided that a certain number of acres

of land should be foi'cver appropriated and set apart as a

cemetery, which, so long as used as such, should not be lia-

ble to any tax or public imposition whatever, it was held,

that, as the object was to exempt the property from all

taxes and charges imposed for the purpose of revenue, bat

not to relieve it from impositions inseparably incident to

the location in regard to other property, a paving tax, for

paving the street in front of the property in question was

not embraced in the exemption, notwithstanding the general

and sweeping language in which it was declared."'

[On the general principle under discussion would seem
also to rest the rule that an act adopting another by refer-

ence does not adopt it beyond the purposes of the new
act."*

"» Smith V. Helmer, 7 Barb. (N. except for state purposes," and the
^•) 416. ^ city within whose boundaries they

'" Succession of B'Aquin, 9 La. lay, and which had constructed a
An. 400 ; Leake v. Linton, 6 Id. sewer on a street along the line of
263. which part of the company's buiy-

^" Hubbard v. Wood, 15 N. H. ing lots lay, and had levied an
'''4- Pour years had elapsed assessment upon them to defray

Baltimore v. Greenmount part of the cost of such improve-
Cem'y, 7 Md. 517. And see, to ment, it was held that the assess-
similar effect : Be Mayor, etc., of mentwas a species of local taxation
NewTork, 11 .Johns, (N. 'S.) 81; and within the exemption clause
Bleeekcr v. Ballou, 3 Wend. (N. of the charter : Olive Cem'y Co. v.
y.) 263 ; People v. Brooklyn, 4 N. Philadelphia, 93 Pa. St. 139.
T. (4 Comst.) 429. But, where the >" Com'th v. Betts, 76 Pa. St.
charter of a cemetery company 465, 471 ; Graver v. Pehr, 89 Id.
provided that >the lands thereof 460, 464. In Jones v. Dexter, 8
should be " exempt from taxation, Fla. 276, it is said that a reference



§§ 102, 103] SUBJECT MAITEB AND OBJECT. 135

§ 102. Object may Supply Unexpressed Condition.-'[A consid-

eration of the otqect and subject matter of an act may also

circumscribe the broad meaning of words bj' supplying that

in the language of the statute which must have been the

intention of the same but is not expressly stated. Thus,
where a statute required insurance companies, before com-
mencing business, to have a certain amount secured by
mortgage " on unencumbered real estate," it was held that

the land must be within the state.'" So, under an act which
entitled a defendant against whom judgment had been recov-

ered to a stay of execution, if he " in the opinion of the

court is possessed of a freehold, worth the amount of such

judgment clear of all incumbrances," it was held that the

freehold must be within the county where the judgment
was entered."* The object, in each instance, was to create

or furnish a security. In order to be effectual, the security,

in tlie first case, must be within tlie state's jurisdiction, in

the latter, within the reach of the judgment creditor and

the efficacy of the judgment as a lien.'"]

§ 103. Beneficial Construction.—It is said to be the duty

of the jndge to make such construction of a statute as

shall suppress the mischief and advance the remedy (a);

and the widest operation is therefore to be given to the en-

actment, so long as it does not go beyond its real object and

scope. When, for instance, the language, in its usual mean-

ing, falls short of the whole object of the legislature, a more

extended meaning may be attributed to it, if fairly suscept-

ible of it. The scope of the Act being ascertained, the

words are to be construed as including every case clearly

within that object, if they can do so by any reasonable con-

in one act to another incorporates (Pa.) 433.

in the former only the general "" No distinction has been made
powers and provisions of the latter, in the application of the rule dis-

not the special ones; such only as cussed in this chapter, as between
will stand with reason and right: penal and other statutes. A glance
and that the incorporated provis- at the decisions cited will show
ions will be more liberally con- that the rule, thus far, applies to
strued in the incorporating, than in both classes,

the incorporated statute. See (a) Heydon's Case, 3 Rep. 7b.

Quinn v. Fid. Ben. Ass'n, post. Per Lord Kenyon in Turtle v.

§ 108. Hartwell, 6 T. R. 429 ; per Coek-
"' State V. King, 44 Mo. 283. burn, C. J. , in Twycross v. Grant,
'»» Oom'th V. Meredith, 3 Binn. 2 C. P. D. 530.
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Btruction, although they point primarily to another or a more

limited class of cases (a). Thus, Acts which gave a "single

woman " who had a bastard child the right to sue the putative

father for its maintenance have been held to include in that

expression, not only a widow (J), but a married woman liv-

ing apart from her husband (c) ; for, the general object of

the Act being to compel men to contribute to the support of

their illegitimate offspring, even a married woman living

under circumstances incompatible with marital access, though

not in popular language a single woman, is nevertheless, for

the purposes of the Act, and therefore in the contemplation

of the legislature, as "single" as a woman who has no hus-

band. [So, where the object and context of a statute require

it, the phrase " single man " may be taken in a generic sense,

as including an unmarried woman."' And under a statute

punishing any person, who, in the night, should willfully

disturb any " neighborhood or family," an indictment lies

for disturbing a woman occupying a dwelling-house alone."*

So, a surety was held included in the phrase " co-partners, or

joint or several obligors, or promissors, or contractors," the

death of one of whom was not to discharge his estate.""

And an act giving to a married woman the power to convey,

with the assent of her husband, any real or personal proper-

ty which might come to her by " gift of any person except

her husband," was held to confer the right to alienate land

conveyed to her by a third person for a pecuniary considera-

tion."! The word "grain," in a penal statute, was held to

include millet, or sugar cane seed,"* and the phrase "inhab-

ited dwelling house," in a statute against arson, to embrace a

(a) Per Cleasby. B., in Scott v. water basiu which was a necessary
Legg, 2 Ex. D. 43. adjunct or appurtenance to the

(J) Antony v. Cardenhain, 2 mill, wns in a certain county, the
Bott, 194 ; R. v. Wymondham, 2 remainder being in another, it was
Q. B. 541. held that tbis was a '

' single tene-
(c) R. V. Pilkington, 2 E. & B. ment " within the meaning of the

546, S. C. nom. Exp. Grimes, 23 statute giving jurisdiction to the
L. J. M. C. 153 ; R. v. CoUingwood, court of either county : Finney v.
13 Q. B. 681 ; R. v. Luffe, 8 East, Somerville, 80 Pa. St. 59.
198. Comp. Stacey v. Lintell, 4 '»• Noe v. People, 89 111. 96.
Q. B. D. 291. »oo Bowman v. Kistler, 83 Pa.

"8 Silver v. Ladd, 7 Wall. 217. St. 106.
Where a part of an entire tract of >"" Chapman v. Miller 128 Mass.
land upon which plaintiff's mill 269. '

was built, including the pond or '<>' Holland v. State, 34 Ga. 456.
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jail.""] The authority given by the Municipal Cprporations

Act to expend the local funds upon " corporate buildings "

was construed as extending to the cost of lining the corpor-

ation pew in the church (a). [So, under a statute authorizing

the destruction of u building, by order of the mayor of a

cityj to prevent the spreading of a conflagration, and. a

recovery against the municipality in favor of the owner and
all persons having any estate or interest therein, it was held

that injury to personal property in the building could be

recovered by the tenant occupying the same, in addition, to

the recovery by the owner of the building itself for the

damage done to it.'"*] An Act which required a rail-

way company to make, for the accommodation of the

owners and occupiers of the adjacent lands, snflBcient

fences for protecting tlie lands from trespass, and the cattle

of the owners and occupiers from straying thereout, was

held to include in the term " occupier " a person who merely

had put his cattle on land with the license of the occupier (a).

And the same word, even when coupled with "owner," has

been construed, with the view of promoting the object of

the enactment and reaching the mischief aimed at, as includ-

ing a person standing on a spot in a park or place, where he

had no more right to stand than any other person (J). So, it

was held that a fishing-boat of ten tons provided with masts,

which unshipped, and sails used for going to sea, but which

was propelled by four oars in harbor' and shallow water,

^ People V. Cotteral, 18 Johns, not to be the grant of a right of
(N. Y.) 115 ; Oom'th v. Posey, 4 eminent domain, and therefore

Call (Va.) 109. not within the constitutional pro-

(a)5 & 6 W. 4, c. 76: R. v. vision requiring compensation for

"Warwick, 8 Q. B. 936. the taking of private property; but
'"* New York v. Lord, 17 Wend, the provision of the statute was

(N. Y.) 285 ; 18 Id. 126. But this only the regulation of a right which
doctrine was not extended so as to even individuals possess, in cases

permit the lessee to recover the of inevitable necessity, of destroy-

valuc of merchandize desti-oyed ing property to prevent an impend-
which did not belong to him, but ing calamity. See Klopp v. Live
was the property of others, in his Stock Ins. Co., 1 Woodw. (Pa.)

possession as factor, or merely on 445.

storage: Stone v. New York, 25 (a) Dawson v. Midland E. Co., 8
Wend. (N. Y.) 177. See ante, 8 96, Ex. 8 ; and see Kittow v. Liskeard,

U. S. v. Villalonga, 23 "Wall. 35. L. R. 10 Q. B. 7. [See ante, § 95.]

The authority conferred upon the (i) See Doggett v. Cattarns, 34
mayor to order the destruction of L. J. 0. P. 46 ; Bows v. Penwick,
a building in such cases was held L. R. 9 C. P. 389. [See ante, § 96.]
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•was " a ship " within the Merchant Shipping Act of 1862,

which provides that when a collision betvreen two " ships "

takes place, the master of each ship is bound to render

assistance to the other, on pain of the cancellation or suspen-

sion of his certificate. Though the Merchant Shipping Act>

1854, s. 2, enacted that the term "ship" should "have the

meaning " thereby " assigned " to it, viz., that it should

"include every description of vessel used in navigation not

propelled by oars," this was considered not to be a definition,

and as not excluding vessels which it did , not include (a).

[Similarly, the term " vessel " has been applied to a floating

elevator, unlicensed, unenroUed, with no motive power or

capacity for other cargo than the elevator ;"' and under a

statute giving a lien to the builder of a vessel, it was held to

include a canal boat.'"' In a statute allowing recovery of

damages for injuries to a man's team, cattle or horses driven

in droves along the highway, are held included ;'" and a

" yoke " of oxen, in an exemption statute, is not necessarily

confined to cattle broke to work, if they are intended by
their owner for use as work cattle and are old enough to

be so used.'"' Under a similar statute, a " buggy " is a
" wagon.'""]

§ 104. "Done "including "Omitted."—The statutes which
require notice of action for anything "done " under them are

construed as includiijg an omission of an act which ought to

be done as well as the commission of a wrongful one (6).

§ 105. Qui facit per Alium, etc.—A Statute which requires

(a) In re Fergusson. L. R. 6 Q. Townsend Sav. B'k v. Epping, 8
B. 280. Comp. The Mac, 7 P. D. Woods. 390 ]
38. See 36 & 37 Vict. c. 85, s. 16. sot xbe Hezeklah. 8 Ben. 556.
LA siatuteof Georgia, of 1843, gave mb King v. Greenway, 71 N. Y.
a lien to those furnishing Jogs to 413.
steam saw mills. The act of 1857 =»' Elliott v. Lisbon, 57 N. H.
repealed this act as to all saw-mills 27.
upon the several mouths of the »»» Mallery v. Berry 16 Kan
Altamaha, and declared that the 294.
" mouths of the Altamaha " should ^"^ Allen v. Coates, 29 Minn. 46;
include all mills within 10 miles of and so is a hearse : Spikes v. Bu^
Darien, in a straight line. It was gess, 65 Wis. 428.
held that a mill, not strictly on one (6) Wilson v. Halifax L. R. 8
of said mouths, but within 10 miles Ex. 114 ; Poulsum v. Thirst L R
of D. by a straight line, was within 2 C. P. 449 ; see also Davis v. Curl-
tho terms of the act of 1857 : ing, 8 Q. B. 286 ; Newton v. Ellis,

5 E. & B. 115.
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something to be done by a person would be complied with,

in general, if the thing were done by another for him and

by his authority ; for it would be presumed that there was

no intention to prevent the application of the general princi-

ple of law that qui facit per alium facit per se ; unless there

was something either in the language or in the object of the

statute which showed that a personal-act was intended. On
this ground, an Act of Parliament which requires that notice

of appeal shall be given by churchwardens is complied with

if given by their attorney («) ;
[and a statutory requirement

of an oath to be administered " by the court or judge " is

satisfied by an oath administered by the clerk of the court,

in open court, under the direction of the court, and tested

by the clerk.'"] So, the Dramatic Copyright Act, 3 & 4

Will. 4, c. 15, which requires the written consent of the

author of a drama to its representation, would be sufKoiently

complied with if the consent were given by the author's

agent (5). When an Irish Statute, after giving to tenants

for lives, or for more than fourteen years, the right of felling

any trees which they had planted, required that " the tenant

so planting" them should file an afiidavit within twelve

months, in a form given by the Act, which purported

throughout to be made by the tenant personally, the House

of Lords construed the Act as satisfied by the affidavit of

the tenant's agent. A stricter construction, it was said,

(as) R. V. Middlesex, 1 L. M. & ciple here discussed is that involved
P. 631 ; R. V. Carew, 30 L. J. M. in the decision in Borliu v. High-
0. 44n.; R. v. Kent, 8 Q. B. 315. berger, 104 Pa. St. 143, that an act

See other instances in Walsh v. authorizing the recorder of deeds
Southworth, 30 L. J. M. C. 165, 3 to certify the recognizances of the

L. M. & P. 91 ; R. V. Huntingdon- sheriff, taken by him, to the pro-

shire, 1 L. M. & P. 78 ; Cliarles v thonotary, in order to create a lien

Blackwell, 1 C P. D. 548; Be on the lands of the sureties, etc.,

Lancaster, 3 Ch. D. 498 ; Nicholson was complied with by a transmis-
-«. Hood. 9 M. & W. 365 ; Brooker sionofacertifiedcopyofsuchrecog-
«. Wood, 5 B. & Ad. 1053 ; Jory v. nizance. See ante §19. But under
Orchard, 2 B. & P. 39 ; Philps v. an act requiring an afBdavit of loss

Wincbcomb. 3 Bulstr. 77. Comp. to be served on a railway company
Hider v. Donell, 1 Taunt. 383. in order to render it liable for stock
[See ante, § 74, Ruthbnn v. killed on its track, service of the

Acker, 18 Barb. (IJ. Y.) 393, that original affidavit is essential, and
a requirement of notice to a person, that of a copy thereof insufficient

:

in a statute, prima ifacie means Colo v. R. R. Co., 38 Iowa 311.

personal notice to him.] (6) Morton v. Copeland, 16 C B,
"« Oaks V. Rogers, 48 Cal. 197. 517, 24 L. J. 169.

Somewhat analogous to the prin-
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would have rendered the Act inapplicable to most of the

cases which it had in view (a). [So, under various statutes

requiring, in certain actions, that the defendant, within a

specified time, should file an affidavit of defense, and author-

izing the entry of judgment for plaintiff in default thei-eof,

it has been held, that, in order to prevent frequent failures

of justice, an affidavit of defense may, in cases of disability

or absence of defendant, be made by another person, conu-

sant of the facts, and acting for the defendant, and always

by a party in interest though not of record.'"]

The principle is well illustrated by two decisions under

the 6 & 7 Vict. c. 18, which required that the person who

objected to a voter should sign a notice of his objection, and

deliver it to the postmaster. This was held to require

personal signature, but not personal delivery or receipt. It

was material that the person objected to should be able to

ascertain that he really was objected to by the objector,

which he could not so easily do if a signature by an agent

was admitted
;
just as, to guard against personation, the sig-

nature of a voting paper under the former Municipal Corpor-

ations Act must be personal and not by agent (h). But

there was no valid reason for supposing that the legislature

did not intend to give effect to the rule qui facit per alium

facit per se, in the case of the mere delivery (e). The knowl-

edge of the servant may be constructively that of the master

within the meaning of an Act, even when making the

master penally responsible {d). An Act (18 & 19 Vict. c.

121) which authorizes justices to summon a person by whose
kct a nuisance arises, or, if that person cannot be ascertained

the occupier of the premises in which it exists, was held to

authorize the summoning of the occupier, if the person who

{a) Mountcashel v. O'Neil, 5 H. (6) 5 & 6 Wm. 4, c 76, b. 82 ; R.
L. 937. T. Tart, 1 E. & B. 618, 28 L. J.

"' See Sleeper v. Dougherty, 2 373 ; and see Monks v. Jackson, 1
Whart. (Pa.) 177 ; West v. Sim- C. P. D. 683.
mons, Id. 261 ; Hunter v. Reilly, (c) Cuming v. Toms, 7 M. & Gr.
86 Pa St. 509 ; Prailey v. Stein- 29 and 88.
metz, 32 Id. 437 : Marsliall v. {d) Core v. James, L. J. 7 Q. B.
Witte, 1 Phila. 177. An! see to 185, pw Lush, J.; R v. Stephens,
similar effect, Bingham v Athna, L. R. 1 Q. B. 702
(111.) 2 Mon. Jur. 125.

^
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had actually done the act was his servant, since in law the

act of the latter is that of the former {a).

§ i06. On the other hand, Lord Tentenden's Act, 9 Geo.

4, wiiich requires an acknowledgment " signed hy the party

chargeable thereby," to take a debt out of the Statute of

Limitations, has been held to require personal signature, and

not to admit of a signature by an agent (5). But this con-

struction was based partly on the circumstance that another

Statute of Limitations made express mention of an agent

(c). Where an Act required that potices should be sigri6d

by certain public trustees, or by their clerk, it was held that

the, signature of the clerk of their clerk, who had a general

authority from his employer to sign all documents issuing

from his office, was not a compliance wiih the Act (d), [An

act requiring the oath of the principal is not in general com-

plied with by an oath of his agent."' So, e. g., under an act

authorizing the issuing of a distress warrant for rent, upon

the oatli of the person to whom the rent is due.""]

Again, where the statute required that the act should be

done by the party " himself," it would hardly admit of its

being done by an agent, as in the case of the provision that

tiie nomination paper of a candidate for municipal office

should be delivered to the town clerk by the candidate him-

self, or his proposer or seconder (e).

§ 107. Liberal Construction of Remedial Acts.—[Although]

even Criminal Statutes, which are subject to the strictest

construction, are foilnd to furnish abundant illustrations of

giving an extended meaning to a word (/), [the method

of interpretation under discdssion is particularly and most

liberally applied to so-called remedial statutes,—statutes

(fl)
Barnes v. Ackvoyd, L. R. 7 as to acknowledgment by wife and

Q. B. 474. husband respectively, of the other's

(6) Hyde v. Johnson,, 3 Bing.. N. debt.]

C. 778. See also Swift ®. Jews* ((?)Mjles v. Bough, 3 Q. B. 845.

bury, L. R. 9 Q. B. 301 ; Williams «" See People v. Fleming, 2 N.
®. Mason, 28 L. Times, 333 ; Bar- Y. (3 Com.st.) 484 ; Philadelphia v.

wick ffl. London S. Bank, L. R. 3 Devine, 1 W. N. C. (Pa.) 358.

Ex. 259. "' Howard v. Dill, 7 Ga. 53.

(e) See an^e, § 53. [Compiire, (e) Monks « Jackson, 1 C. P. D.
upon this subject, 3 Pars., Contr. 683. Tbe Munic. Corp. Act, 1882,

pp. 79, et seq. ,But see: Eo.wers omits ''himself;" see 3rd Sched-'

>«).i Southgate, 15 Vt. 471, and ule, part 3, s. 7.

Orcutt V. Berrett, 12 J-a. An., 178, (/) See infra, §§ 329, 330.
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" made from time to time to supply defects in the existing

law, whether arising from the inevitable imperfection of

Imman legislation, from change of circumstances, from mis-

take, or any other cause.""* Of such statutes, as distinguished

from penal statutes,'" more especially is it said that they are

to be construed liberally, to carry out the purpose of the

enactment, suppress the mischief and advance the remedy

contemplated by the Legislature ;'" i. e., and this is all that

liberal construction consists in—they are to be construed

" giving' the words . . the largest, the fullest, and most

extensive meaning of which they are susceptible.'"" The

object of this kind of statutes being to cure a weakness in

the old law, to supply an omission, to enforce a right, or to

redress a wrong, it is but reasonable to suppose that the

Legislature intended to do so as effectually, broadly and

completely, as the language used, when understood in its

most extensive signification, would indicate.

§ 108. What are Remedial Acts.—[It would, of course, be

impossible to enumerate, in detail, the different classes of

statutes which go to make up this great division. A few of

the more prominent ones, in which the rule of liberal con-

struction seems most generally recognized, may, however, be

mentioned as illustrations. Such are statutes having for

their end the promotion of important and beneficial public

objects ;"'
e. g., in connection with the necessary regulation

and regular supply of a great and growing city ;"' or curing

'" Sedw. p. 33. And see Avery 383 ; Schuylkill Nav. Co. v. Loose,
V. Groton, 36 Conn. 304. 19 Id. 15 ; CuUerton v. Mead, 32

SIS " Of all classifications of acts Cal. 95 ; Wbite v. The Mary Ann,
of Parliament the most important 6 Id. 462 ; Fox v. New Orleans, 13
is that bywhich they are divided La. An. 154; Fox v. SIoo, 10 Id.

into Remedial and Penal Statutes, 11 ; Franklin v. Franklin, 1 Md.
or rather into such as are construed Ch. 343; McCormiok v. Alexander,
liberally and such as are construed 3 Ohio, 74 ; Lessee of Burgett, 1

strictly :" WUb. 330. Id. 481 ; Pancoast v. Ruffin, Id.
"» See Vigo's Case, 21 -Wall. 648; 885 ; Wilber v. Paine, Id. 356 ;

Smith V. Moffat, 1 Barb. (N. Y.) State v. Blair, 32 Ind. 813 ; White
65 ; Hudler v. Golden, 86 N. T. Co. v. Kev, 30 Ark. 603, and cases
446 ; Smith v. Stevens, 82 111. 554 ; infra. See also Bish., Wr. Ii. §
ChicaKO, etc., R. R. Co. v. Dunn, 130.
52 Id. 200 ; Jackson v. Warren, 32 »" Wilb., p. 335.
Id. 331 ; Davenport v. Barnes, 3 N. "' See New Orleans v. St.

J. L. 211 ; Poor Distr. v. Poor Romes, 9 La. An. 573 ; Wolcott V.

Distr., 109 Pa. St. 579 ; Hassen- Pond, 19 Conn. 597.
plug's App., 106 Id. 527 : Quinn s" Marshall v. Vultee, 1 B- D.
V. Fidelity Ben. Ass'n, 100 Id. Smith (N. Y.) 294.
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irregularities in the formation of scliool districts."" So, an act

permittingtheCity of NewYork to enlarge the slips for ship-

ping was held to include both lengthening and widening,

and not to be limited to those already existing.'" Similarly,

the phrase "internal improvements," in a statute conferring

powers in aid of such upon a municipality would not be

construed to mean merely improvements internal to the

town.'"" Suqh again are statutes relating to the administration

of justice,'" and the practice of the law ;'"
e. g., statutes per-

mitting amendments,"' giving the right of appeal,"'orextend-

ing,"' or preserving'" the same'"; providing for the arbitration

of causes;"' allowing the Court to open judgments, obtained

by fraud,"' or to open, re-examine and correct the accounts

of public officers."' To illustrate : an act passed in 1857

authorized suits to be brought against fire insurance com-

panies in the county in which " the property insured " may
be located ; an act passed in 1868 extended " all the provi-

sions" of the act of 1857 to life and accident insurance com-

panies, and it was held that suit might thereafter be brought

against life insurance companies in the county where

the person insured, resided, on the ground that the act of

1868 was a remedial one, and that, without this adaptation

'^o Stratford Sch. Distr. v. same of record, for purposes of
UflEord, 52 Conn. 44. review by a court of errors, was

^^^ Ibid. held to embrace cliarges delivered
222 See Wetumpka v. Winter, 29 to juries, as well as what is more

Ala. 651 ; also Low v. Marysville, 5 technically called an opinion:
Cal. 214. Wheeler v. Winn, 53 Pa. St. 122,

223 Mitchell V. Mitchell, 1 Gill. 127; Downing v. Baldwin, 1 Serg.
(Md.) 66. And see Russell v. & R. (Pa.) 298, 300.
Wheeler, Hemps. 3, that statutes 221 Converse v. Burrows, 2 Minn,
creating limited jurisdictions are 229.

to be construed liberally as to the 228 Arceneaux v. Benoit, 31 La.
procedure : see §§ 152, 351. An. 673.

22* Receivers v. Sav. B'k, 10 N. 229 go provisions requiring asses-

J. Eg. 304. sors to sit to revise assessments,
225 Fidler v. Hershey, 90 Pa. St. are to be liberally construed in

363 ; so as to apply to equity pro- favor of tax payer : Walker v.

ceedings as well as actions at law : Chicago, 56 111. 277.

Dick's App., 106 Id. 589, 596 ; and 2so Tuskaloosa Bridge Co. v.

to authorize an amendment of a Jemison, 33 Ala. 476. But see

declaration after verdict and before Burnside v. Whitney, 21 N. Y.
judgment : Bolton v. King, 105 Id. 148, contra.

78. 231 siiarp v. New Trirk, 31 Barb.
228 Pearson v. Lovejoy, 53 Barb. (N. Y.) 572.

(N. Y.) 407. An act requiring the 2»2 White Co. v. Key, 30 Ark.
court, upon request, to reduce its 608.
" opinion " to writing and file the
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of the phrase " property insured " to the subject matter of

the enactment" the provision would be meaningless.'"

Again, where an act directed the court of common pleas

out of which any commission in the nature of a writ de

lunatico inquirendo should issue, to decide and direct who

should pay all the costs attendant upon the issuing and

execution of such commission, or to apportion the costs as

the justice of the case might require, it was held, that the

act, being a remedial act, was to be liberally construed, so as

to authorize such disposition of the costs of the entire pro-

ceeding, including a traverse of the inquisition, etc.^ to

finar judgment."'^ To the same category belong statutes

allowing the original owner of real estate to redeem the

same from tax-sales;"" especially when providing an in-

demnity'for the purchaser and imposing a penalty on the

delinquent ;'" statutes providing indemnity for loss accruing

to a citizen by means of a privilege given by the Legislatures

to atitfther,'" or intended to legitimate the issue of marriage

otherwise void.*"

§ 109. [Dpon a similar principle, it would seem, it has

been declared, that, where the object of a statute is to con-

fer a bounty, ambiguities in its provisions are to be con-

strued liberally in favor of the intended beneficiaries."*

And so in the case of statutes providing compensation to pub-
lic officers."']

§ 110. Extension beyond Letter Sometimes the governing
principle of the remedial enactment has been extended to

cases not included in its language, to prevent a failure of

justice, and consequently of the probable intention. Thus,
the Common Law Procedure Act of 1854, s. 50, which
empowered a Court, upon the application of either party to

-,.^,,^"1°° Jo
^^'^^'*y ^''°- "^^^'^^ 3 Pick. (MassJ 88, 37. And see

100 Pa. St. 882. See ante, § 101, New York v. Lord, 17 Wend. (N.
and note 194. T.) 285 ; ante, § 103.

o. .Ji^''^*'"P'"SS App., 106 Pa. ^31 Blower v. Bowers, 1 Abb.

JIU Q, V ..or-r .
App. Dec. (N. Y.) 214. See Baity

on,
'^'"'' "'• Shepherd, 27 La. An. v. Craufield, 91 N. 0. 293, post, §

207; Jones V. Collins, 16 Wis. 280.
•
f -V

^^fz, n u .* -VT .. ^ ^"'SeoRoss v. Doe; 1 Pet. 655;
J^»» Corbett V. Nutt, 10 Wall. Hoane v. Innes, Wythe (V^.) 62.

t-n f . r, ^ "» See Dl 8. V. Morse, 3 Story,
"' Boston, etc., Co. v. Gardner, 87.
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a cause, supported by the affidavit of such party, of his

belief that a material document was in the possession of his

opponent, to order its production, though it did not admit

the affidavit of the attorney of the party, even when the

latter was abroad (a), was satisfied by the attorney's affidavit,

where the party was a corporation, and consequently inca-

pable of making an affidavit, or, perhaps, of forming a

belief (5). The governing principle was that all suitors

should have power of getting discovery (a) ; and as a corpo-

ration could make no affidavit, or could make one only by

their attorney, the affidavit of the latter was considered a

substantial compliance with the Act. [A statute providing

a remedy on official bonds " not in the penalty payable and

conditioned as prescribed by law," was held applicable in

the case of an official bond conditioned as prescribed by law,

but not executed, approved or filed within the time pre-

scribed.*" And where an act provided that the county in

which an indictment was found should pay the costs " in

all cases where the defendant is sentenced to imprisonment

in the county jail, or to pay a fine, and is unable to pay

them," it was held, in a case disposed of by an agreement

between the prosecuting attorney and the defendant, that

the prosecution should be dismissed at the latter's costs, that,

upon his inability to pay the costs, the county was liable to

pay them, including the expenses of execution for the same

issued against the defendant."" But this principle of con-

la) Christopherson v. Lotinga, 15 to do so : Cooper v. Shaver, 101
C. B. N. S. 809 ; Herschfleld v. Pa. St. 647.]

Clarke, 11 Ex. 713, 25 L. J. Ex. '" Sprowl v. Lawrence, 33 Ala.
113. 674.

(ft) Kingsford v. G. W. R. Co.. "2 sta;te v. Buchanan Co. Ct., 41
16 C. B. JSr. 8. 761, 33L. J. C. P, Mo. 254; the agreement being
307. I deemed to have the same effect, so

(a) Per Erie, C. J., Id. [On the far as the costs were concerned, as
principle that the chief object of a conviction and sentence. Simi-
an act was to dispense with the larly it was held, in State v. Man-
services of an attorney, it was held, ning, 14 Tex. 402, that a statute
that, under authority conferred by giving an appeal when a judgment
the act to enter judgment upon an shall be given for the defendant,
instrument which confessed judg- on a motion to quash indictment,
ment or contained a warrant for gave an appeal, where the indict-

an attorney at law or other person ment was abated by plea, the legal

to confess judgment, the protho- effect being the same in both cases,

notary might enter judgment upon II will beobservedthatthe construc-
an Instrument which empowered tion Illustrated by the above decis-

"any attorney or prothonotary " ionsis closeuponthelineof whatis

30
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structioQ whereby the operation of a statute may sometimes

be Judicially extended beyond its words, does not apply,

even in the remedial statutes, where the words are too ex-

plicit to admit of belief that such extension was intended.'"

Consequently an act in Connecticut validating all " deeds . .

of real estate in the state. . . executed and acknowledged

in any other state. . . in conformity with the laws of such

state . . relative to the conveyance of lands therein situ-

ated " was held not to validate a deed executed in New York

conveying lands in Connecticut, acknowledged in New York

before a Connecticut commissioner, but deficient under the

laws of Connecticut by being attested by only one witness,

—

such commissioner having no authority under the laws of

New York to take acknowledgments of lands there situa-

ted.'"]

§ 111. The beneficial spirit of construction is also well

illustrated by cases where there is so far a conflict between

the general enactment and some of its subsidiary provisions,

that the former would be limited in the scope of its opera-

tion if the latter were not restricted. An Act which, after

authorizing the imposition of a local rate on all occupiers of

land in a parish, gives a dissatisfied ratepayer an appeal, but

at the same time requires the appellant to enter into recog-

nizances to prosecute the appeal, presents such a conflict.

Either it excludes corporations from the right of appeal,

because a corporation is incapable of entering into recogni-

zances ; or it extends the right to them, without compliance

technically known as " equitable
" phrase " equitable " construction

construction. There is probably has had, if it does not now have, a
uo difference between the " equita- distinct and peculiar meaning, and
ble " conslructlon and the " liberal

"

is still sometimes used by judges
construction, as these terms are, to indicate sometliing a trifle

in modern decisions, practically beyond " liberal " construction,

applied. Indeed, they are so often It is, therefore, deemed advisable
used as interchangeable, and to to retain the title as a separate one,

express the same idea, that, where and to leave it where it would, in

tliey occur, it is necessary to ascer- strictness, belong, under the head
tain whether they are used in the of Exceptional Construction: See
technical sense or not. It will be post, §§330, seq., and to refer to

seen .hereafter that most of the it the cases of liberal construction
modern instances of "equitable" purporting to be decided under the

construction are really nothing but doctrine of equitable construction,
"liberal" constructions, and 2^' Farrell Foundry v. Dart, 26
might, with propriety, be, cited iu Conn. 876.
this connection. Nevertheless, the '" Ibid.
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with that special exigency. And the latter would be unques-

tionably the beneficial way of interpreting tlie Statute. The
general and paramount object of the Act would receive full

effect by giving to corporate bodies the same right of appeal

'

against the burthen imposed on them ; and the subsidiary

provision would be understood as applicable only to those

who were capable of entering into recognizances {a),—
[analogously, as to the former, with the principle of testa-

mentary interpretation, that, the general intent of the testa-

tor being ascertained, particular expressions that would
stand in its way are to be construed in subordination to it or

disregarded.'"]

The Mortmain Act, which prohibits the. disposition of

lands to a chanty by other means than by a deed executed

a year before the donor's death, was open to the construc-

tion that it applied only to lands which passed^^by deed, and

therefore not to lands of copyhold tenure (5). But as the

object of the Statute was, manifestly, to include all lands of

whatever tenure in its prohibition, the only consequence that

would have followed, if it had been thought impossible that

the mode of conveyance provided by the Statute should

operate to transfer copyholds, would have been that copy-

holds would have fallen within the general prohibition abso-

lutely, and would have been incapable of passing to a char-

ity by any mode of conveyance (e).

§ 112. Extension to New Things.—Except in some few cases

where a statute has fallen under the principle of excessively

strict construction the language of a statute is generally

extended to new things which were not known and could

not have been contemplated by the legislature when it was

passed. This occurs, when the Act deals with a genus, and

the thing which afterwards comes into exigence is a species

of it {d). Thus, the provision of Magna Charta which

exempts lords from the liability of halving their carts taken

for carriage was held to extend to degrees of nobility not

(a) Cortis v. Kent Waterworks, (c) Per Lord Tenterden in Doe v.

7 B. & C. 314. yi. i?., Williams v. Waterton, 3 B. & A- 151.

McDonal, 4 ChandifWlis.) 65J (&) Per Bovill, C. J., in K. v.
»» See Mnsselman's Est., 5 Watts Smith, L. R 1 C. C. 170 ;

per Hoit,
(Pit) 9 ; 3 Jarm., Wills, 283. 0. J., in Lane y. Cotton, 12 Mod

(6) Comp. Smith v. Adams, sup. 485.

§36.
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knowa when it was made, as dukes, marquises, and vis-

counts (a). The 17 Geo. 2 (a. d. 1744), which gave parish-

ioners the right of inspecting the accounts of churchward-

ens and overseers under the poor law of Elizabeth, was held

to extend to those of guardians, oflScers who were created

by Gilbert's Act (22 Geo. 3), passed in 1783 (5). The 13

Eliz. c. 6, which made void, as against creditors, transfers

of lands, goods and chattels, did not originally apply to copy-

holds or choses in action, as these were not seizable in exe-

cution (o) ; but when they were made subject to be so taken

(1 & 2 Vict. c. 110), they fell within the operation of the

Act {d). The Act of Geo. 2, which protects copyright in

engravings by a penalty for piratically engraving, etching,

or otherwise, or " in any other manner " copying them,

extends to copies taken by the recent invention of photo-

graphy (e). [A statute authorizing counties to take stock in

railroads is applicable to stock of railroads organized under

a subsequent statute ;"* and the operation of a law for regu-

lating " all existing railroad coi-porations," extends to rail-

roads incorporated after, as well to those incorporated before

its passage, unless excepted from its provisions by their

charters."' So a provision in a statute in favor of an alien

" who shall have resided within the state two years," applies

to future and past residence alike."' And under an act pro-

viding that the expenses of the borough and township elec-

tions, in a certain county, " held in March annually," should

be paid by the borough and townships respectively, they

remained liable for the expenses of such elections, notwith-

standing a subsequent change, by statute, in the date of tlic

(a) 3 Inst. 35. v. Ashford, L. R. 2 C. P. 410 ;

(byil Geo. 2, c. 88; 33 Geo. 3, Atty.-Genl. v. Lockwood, 9 M. &
c. 83 ; R. V. Great Parringdon, 9 W. 878 ; Barber v. Tilson, 8 M. &
B. & C. 641 ; Bennett v. Edwards, G. 429. See other instances, Se
7 B, & C. 586 ; 6 Bing. 230. Taylor, 10 Sim. 291 ; Exp. Arrow-

,

(c) Sims V. Thomas, 12 A. & E. smith, 8 Ch. D. 96 ; and cases cited
5<^6. infra, chap. xil.

(d) Norcutt V. Dodd, Cr. & Ph. >" Stebbins v. Pueblo Co., 2
100 ; Barrack v. McCuUoch, 26 L. McCrary, 196.
J. Ch. 105, 3 K. & J. 110 ; R. V. "i Indianapolis, etc., R. R Co.
Smith, L. R. 1 C. C. 270,- pe?- v. Blackman, 63 111. 117.
Bovill, C. J. MS Beard v. Rowan, 1 McLean,

(e) Gambart v. Ball, 14 C B. N. 185.
S. 806 ; 83 L. J. C P. 166 ; Graves
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same ; nor did the convejsion of a borough into a citj afieot

its liability under the act ;"* just as the Massachusetts act of

1817, ch. 50, providing that prosecutions under the bye-

laws of Boston might be in the name of the commonwealth,

remained unchanged, in that particular, by the act which

incorporated the town of Boston as a city."" Thus again,

a provision of an act giving justices of the peace civil

jurisdiction iu cases involving not more than $100, made

the judgment of the court of common upon certiorari to

the judgment of such justices fiual^ and forbade the issuing

of a writ of error to the same by the Supreme Court ; and

it was held that this provision applied to certiorarls in suits

under a later act increasing the civil jurisdiction of justices

to $300.'" Similarly, where a corporation originally incor-

porated as a road and bridge company, was by a subse-

quent statute permitted to form itself into two companies,

one a turnpike, the other a bridge company, it was held that

the penalties imposed by the original act upon the officers of

the corporation created by it extended to the officers of the

new turnpike company."' So, an act dividing a county,

and creating, out of a portion of the old county, a new one,

with a new name, was held not to repeal, as to the latter the

special laws in force in the whole territory covered by the

original county, but the same were held to extend to and

remain in force in the new county."'

"•Crawford Co. v. Meadville, Y.) 203. The act allQwin^ the
101 Pa. St. 573. division extended the penalties of

"» Com'th V. Worcester, 3 Pick, the old act to the officers of the
(Mass.) 463. Comp. Smith v. Peo- bridge company, a circumstance
pie, 47 N. T. 330, supra, § 43, note which was referred to, by the court
(a), p. 54. as aiding it in arriving at the con-

"^'Pa., etc., Co. V. Stoughton, struction stated. It is to be
106 Pa. St. 458. In New York, an observed, that, in both in this

act passed in 1876 gave to cleaning decision and that of Crawford Co.
women at the Slate Hall the same v. Meadville, supra, it was declared
per diem compensation as was paid by the courts, as a ground for their

to cleaning women at the Capitol, decision, that the later acts were
then $3. After the Capitol then not intended to change the exist-

used had been abandoned for the ing law beyond the immediate
new Capitol, it was held they were purposes of the enactment : see

still entitled to that pay, no change next chapter,
in the pay of cleaning women **' Lackawanna Co. v. Stevens,
employed in the new Capitol having 105 Pa. St. 465; and see Parsons
been shown : Pool v. State (N. Y.) v. Winslow, 1 Grant (Pa.) 160.'

10 East. Rep. 365. In Lumpkin v. Muncey, 66 Tex.
"' Kane v. People, 8 Wend. (N. 311, it is said that an act creating
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[A statute limiting tke time or place withiu whieh or

where a designated class of ofiEences may be prosecuted or

tried^ applies to offences of the same class created and pnn-

ished by subsequent enactments.""]

new counties does no more than
provide for their organization, and
until the new county is actually,

organized or attachecf to some other
county or district, its territory

remains subject to the old Juris-

diction. But the New Jersey act
of 21 March, 1881, dividing the 8th
Assembly district, and, with other
territory, malting two districts,

one of which, however, was called
the 8th, was, for obvious reasons,

held to repeal by implication the

special provision of the act of 33
March, 1875, requiring one of the
two freeholders from the 8th dis-

trict to be from the western, and
the other from the eastern part
thereof : Mulligan v. Cavanagh,
46 N. J. L. 45.
«" Bish., Wr. L., § 126, citing the

following American cases: John-
son v. U. 8. 8 McLean. 89; U.
S. V. Ballard, Id. 469 ; Ottawa t.

La Salle, 12 111. 389.
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CHAPTER V.

PBBSTniFTioNS Abising feom Scope and Speoipio Pubfosb
OF AOT, AKD AS TO EVASION AND AbUSB OF PoWBB.

§ 113. Pi'esumptloit against Needless Change of Law.

§ 114. ApplicatioD of the Kule.

§ 127. Change of Common Law.

§ 129. Intent as an Element of Crime.

§ 130. Incapacity, etc-.

§ 181. Acts done in Assertion of Right.

§ 132. Ignorance iis a Defense.

§ 135. Liability of Master for Servant's Act,

§ 136. Mens Kea and Guilty Mind.

§ 137. Restriction of General Tei-ms to Particular Parties

I 138. Presumption Against Permitting Evasion.

§ 144. Limits of the Rule.

§ 146. Presumption Against Permitting Abuse of Power.

§ 147. Judicial Discretion.

§ 148. Limits of Discretion Conferred on Officers.

§ 149. Discretion to be Exercised in Individual Cases.

§ 113. Presumption against Needless Change of Law.—Before

adopting any proposed construction of a passage susceptible

of more than one meaning, it is important to consider the

effects or consequences which would result from it (a), for

they often point out the genuine meaning of the words (h).

There are certain objects which the Legislature is presumed

flot to intend ; and a construction which would lead to any

of them is therefore to be avoided. It is found sometimes

necessary to depart, not only from the primary and literal

meaning of the words, but also from the rules of grammati-

cal construction, when it is improbable that they express the

real intention of the Legislature ; it being more reasonable

to hold that the Legislature expressed its intention in a

(a) Grot, de b! & V. b. 2, c. 16, 95 N. C. 434.] See ante, § 4, as to

s. 4 ; tJ. 8. V. Fisher, 3 Cranch, when consequences may be can-

S90, per Cur. [Hines v. R. R. Co., sidered.

(6) Pufe. L. N. b. 5, c. 12, 8. 8.
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slovenly manner, than that it intended something which it is

presumed not to intend.

One of these presumptions is that the Legislature does not

intend to make any alteration in the law beyond what it

explieity declares (a), either in express terras or by unmis-

takable implication ; or, in other words, beyond the imme-

diate scope and object of the statute (a). In all general

matters: beyond, the law remains undisturbed. It is in the

last degree improbable that the Legislature would overthrow

fundamental principles, infringe rights, or depart from the

general system of law, without expressing its intention

with irresistible clearness (5) ; and to give any such efifect to

general words, simply because, in their widest and perhaps

natural sense, they have that meaning, would be to give

them a meaning in which they were not I'eally used. It

is, therefore, an established rule of construction that general

words and phrases, however wide and comprehensive in their

literal sense, must be construed as strictly limited to the

immediate objects of the Act, and as not altering the general

principles O^f the law (o)
;

[i. e., they are to be construed as

near the use and I'eason of the prior law as may be, without

violation of their obvious meaning.']

§ 111. Application of the Rule.—Thus, a Statute which

authorized " any " or " the nearest " justice of the peace

to try certain cases, would not authorize a justice to try

any such cases out of the territorial limits of his own
jurisdiction (d); or in which he had a disqualifying interest

(e); or which he was incapacitated by any other general

principle of law from hearing (/); or to hear them by

(a) Per Trevor, J., In Arthur v. > Cadbury v. Duval, 10 Pa. SU
Bokenham, 11 Mod. 150 ; see also 265, 270 ; Ihmsen v. Navigation
Harberfs Case, 8 Kep. 13b. [Lee Co., 32 Id. 153, 157; Com'th v;

y. Pprman 3 Mete. (Ky.) 114; Shopp, 1 Woodw. (Pa.) 123,129.
McAfee v. R. R. Co., 36 Miss. 669; And see 1 Kent, Comm. 464.
Pavamore v. Taylor, 11 Gratt. (Va.) (d) 1 Hiiwk. P. C, c. 65, s. 45 ;

220 ; Schepp V. City of Reading, 2 Be Peerless, 1 Q. B. 153; R. v.
Wcodw. (Pa.) 4'60

; Kerlin v. Pylingdales, 7 B. & 0. 438.

^'lll'iP''"-^?;!^^^] WK- V. Cheltenham, 1 Q. R
(J) 2 Cranch, 890. 467.
(e) Per Sir J. Romilly in Minet (/) Bonham's Case, 8 Rep. 118a;

V Leman, 20 Beav. 278, 24 L. J. Great Charte v. Kennington, 3
Gh. 547 ;

Wear Commissioners v. Stra. 1173 ; R. v. Sainsbury, 4 T.
Adamson, 1 Q. B. D. 546, per R. 456
Melli8h,;L. J., 2 App. 783.
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any other course of proceeding than that established by
law (a). So, the Debtors Act, 1869, which empowers
" any (inferior) Court " to commit for default of payment
of a debt under fifty pounds, in pursuance of an order or

judgment of " that or any other competent Court," did not

authorize such a Court to commit, unless the debtor was
subject to its general jurisdiction by residence or business

(5). An Act which authorized a distress would not author-

ize a seizure of goods in custodia legis (c). [And foreign

attachments, under statutes authorizing such, being held to

lie only for the recovery of debts or damages arising ex con-

tractu,' an act providing that, " where two or more persons

shall be jointly but not severally liable to the suit of another,

if one or more of such persons shall be liable to attachment

as -aforesaid, and another, or^ others shall not be liable to

such process," an attachment may be issued against the for-

mer and a summons against the latter, was held confined to

its object of giving the action when one of the joint debtors

resided out of the state and had property within it, and not

tochange the rule limiting the remedy by foreign attach-

ment to claims ex contractu, to the exclusion of demands

founded in tort.'j The provision in the Judicature Act of

1873, that the Court might grant an injunction in all cases

in which it should consider it " just and convenient " that

suclj an order should be made, did not extend the authority

of the Court beyond cases where there is an invasion of re-

cognized legal or equitable rights (d!). [An act provided,

that, in all proceedings in courts of law and equity, in

which it should be alleged that the private rights of a party,

etc., were injured or invaded by any corporation clainiing

to have a right or franchise to do the act from which such

injury resulted, it should be the duty of the court to

(a) Dalt. c. 6, s. 6. Barnes v. Biu;k, 1 Laos. (N. Y.)

@ 32 & 33 Yiot. c. 62 ; Washer 268.

V. Elliot, 1 C P. D. 169. »Boyer v. BuUard, 103 Pa. St.

(c) 17 & 18 Vict. c. 104, s. 523
;

555.

The .Westmoreland, 2 W. Rob. (d) Sect. 25, subs. 8; Beddow
394. V. Beddow, 9 Ch. D. 89 ; Day v.

' See Jacoby v. Gogell, 5 Serg. & Biownrigg, 10 Cli. D. 394; And per

U. tPa.) 450 ; Porter v. Hilde- Lord Hatherley, in Reuss v. Bos,

brand, 14 Pa. St. 139. And see L. R. 5 App. 193.

I
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exanaine and ascertain whether such corporation in fact

possessed the right or franchise thus claimed by it. It was

held that this act merely enabled private citizens to call upon

a corporation to show, by its charter, that it had the power

to do a certain act, and permitted him to show, from the

charterj that the powers once possessed by the coi-poration

had been lost by lapse of time, or other cause appearing

from the conditions or limitations of the charter itself ; but

did not alter the law forbidding any but the Commonwealth
to inquire into extraneous causes of forfeiture, as, e. g., non-

user.*] The provisions in Order 55,'Eule 1, of the Judicature

Act and the Regulation of Railways Act, 1873, that the

costs of and incidental to proceedings shall be in the discre-

tion of the Court was construed as giving no wider discretion

than had always been exercised by the Court of Chancery,

and therefore as not authorizing an order on a successful de-

fendant to pay a portion of the plaintiff's costs (o).

An Act which provided that a mayor should not be, by
reason of his oflSce, ineligible as a town councillor or alder-

man, would not make him eligible when he acted in the

judicial capacity of returning oflBccr at the election ; for it

would not be a just construction of the language used, or a

legitimate inference from it, that the legislature had intended

to repeal by a mere sidewind the principle of law that a man
cannot be a judge in his own case (6). [Upon the same
principle, it was held, that, under an act unqualifiedly em-
powering justices of the peace to take the separate acknowl-
edgment of married woman of their free and voluntary execu-

tion of deeds conveying their property or interest in property

of the husband, a magistrate bound to make title himself or

by a conveyance from a third party is incompetent to receive

the acknowledgment of the grantor's wife.*] So, an Act
which directed the election of officers would be understood

i/. ^^**|!" Sfn ^ <?•
^°'^ ^PP-' 28 L. J. 316 ; R v. Tewkesbury,

^^i?^. l*i®K r. ^."."PP-. °" ""8 '^- ^- 3 Q- ^- 639 ; ft. V. MiUedge,

^^^^^h
^'"""''i Build'g Ass'ns. §8 4 Q. B. D. 833, S. C. nom. R. v.

804, 513, and cases there referred Weymouth, 48 L. J. 189.
*",

, X,. . ^ ™- X
' WitheiN V. Baird, 7 Watts (Pa.)

(«) Foster V G. W. R. Co., 51 237. That the taking of such

i"
"• i ,x;

[Comp. Com'th acknowledgment is a ludicial act,
V. Quinter, 2 Woodw. (Pa.)377.] see. Ibid.; Jamison v. Jamison. 3

(J) K. V. Owens, 3 E. & E. 86, Whart. (Pa.) 457 ; Louden r.
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as autliioriaiug it only on a lawful day, and not on a Sunday

(«); and if it declared that the candidate who had the major

ity of votes should be deemed elected, it would be construed

as not intending to override the general principle, that voters

who vote foi' a person whom they know to be ineligible,

throw away their votes (J),

§ 115. In the same way, a statute requiring a recognizance

would not be understood as giving competency to minors

and married women to bind themselves by such an instru-

ment (c). The Wills Act of Hen. 8, which empowered " all

persons" to devise their lands, did not legalize a devise of

land to a corporation {d), nor would it have enabled lunatics

or minors to make a will, even if the 33 & 34 Hen. 8, s. 14,

had not been passed to prevent a different construction (e).

The object of the Legislature was, obviously, only to confer

a new power of disposition on persons already of capacity to

deal with their property, not to relieve from disability from

disposing or taking those who were under such incapacity.

[So, where an act gave to all persons of full age and sound

mind the right to dispose of their real estate, as well by last

will and testament in writing, as otherwise, by any act execut-

ed in his or her life-time, it was held not to extend to married

women, on the ground that it was not the design of the Legis-

lature to alter the relation between husband and wife, or the

legal effect of that relation by mere implication from language

not expressing any such intention.' Nor does an act pro-

Blythe, 16 Pa. St. 533, 540 ; Heeter App. 0. 91 ; In re Free Grammar
V. Glasgow, 79 Id; 79 ; Singer Man. School, 18 Id. 4M, 450.]

Co. V. Rook, 84 Id. 443 ; Com'th v. (c) Custodes v. Jinks, Styles,

Haines, 97 Id. 238 ; Homoeop. 383 ; Draper v. Glenfleld, Bulstr.

Life Ins. Co. v. Marshall, 33 N. J. 845 ; Coleman v. Birmingham, 6

Eq. 103. And as to the principle Q. B. D. 615; SOL. J. 93 (see 33
that interest disqualifies for a judi- & 34 Viet. c. 93, s. 14).

cial act, see Coqley, C. L., 508- ((Q 38 Hen..8, c. 1 ; Jesus College

511. Case, Duke, Charit. Uses, 78 ;

(o) R. V. Butler, 1 W. Bl. 649

;

Branelh v. Havering, Id. 83

;

R. V. Bridgcwater, Cowp. 189. Christ's Hospital v. Hawes, Id. 84.

(i) R. V. Coaks, 8 E. & B. 349, (e) Beckford v. Wade, 17 Ves.

?8 L. J. 133 ; R. v. How, 38 L. J. 91 ; eomp. O'Shanassy v. Joachim,

M. C. 53 ; Campbell v. Maund, 5 1 App. 83 ; and aa to married

A. & E. 865 ; R. v. St. Matthew, women, before the 45 & 46 Vict.

33 Law Times, N. S. 558 ; R. v. e. 75, see Willock v. Noble, L. R.

Wimbledon Loc. Board, 51 L. J. 7 H. L. 580 ; Doe v. Baitle, 5 B. &
Ch. 219.* [So. " entitled," . in a A. 493.

statute, means legally entitled : In " Osgood v. Breed, 12 Mass.

re Coldfleld Grammar School, 7 530 ; Wilbur v. Ciane, 13 Pick.

• See Addenda.



156 600PB AND PUBPOSB OF AOT. [§ 115

viding that " any married female may take . . . convey and

devise real or personal property," authorize a married female

infant to devise real estate.'] The 43 Eliz. c. 2, in making

the mother and grandmother of an illegitimate child liable to

maintain it, did not reach them when under coverture, and

so in a state of inability to perform that duty (a); and an

Act which punished " every person " who deserted his or

her children wonld not apply to a married woman whom her

husband had deserted (5). [Nor is one, who, in his official

capacity, makes, and incorporates in his official report,

sketches and the like, to be deemed the " author " of the

same within the copy-right laws."] So, the enactment which

gave a vote for the election of town councillors to every

" person " of full age who had occupied a house for a certain

time, and provided that words importing the masculine gen-

der should include females for all purposes relating to the

right to vote, was held, having regard to the general scope of

the Act, to remove only that disability which was founded

oil sex, but not to affect that which was the result of marriage

as well as sex, and therefore not to give the right of voting

to married women (o). An Act which simply left the deter-

mination of a matter to a majority of vestrymen " present at

(Mass.) 284. It is said, that, in until they could be removed to the

lay as well as legal writings, the place of their last settlement

:

-word " all'' is frequently and care- Kelly Tp. v. Union Tp., 5 Watts
lessly ^sed where its generality is & Serg. (Pa.) 535.]

to ' be restricted by context and, (6) Peters v. Cowie, Z Q. B. D.
intention : Phillips v. Saunders, 15 131.

Qa. 518. So the phrase " every ' Heine v. Appletoh, 4 Blatchf.

case," in La. Civ. Code, § 3531, 185. Nor an official reporter of
was held to mean every class of judicial decisions, except as to the

cases or subject matter expressly headnotes prefixed to his reports
legislated upon in the Code : of cases : Wheaton v. Peters, 8 Pet.

D'Apremont v. Berry, 6 La. An. 591, 698 ; Little v. Gould, 3 Blatchf.

464. 165.
' Zimmerman v. Schoenfeldt, 6 (e) 83 & 33 Vict. c. 55, s. 9 ; R.

Th. & C. (N. T.) 143 ; 3 Hun, 693. v. Harrald, L. R. 7 Q. B. 361 ; see

(a) Bennett v. Watson, 3 M. & Chorlton v. Lings, L. R. 4 C. P.

S. 1 ; Exp. Banow, 3 Ves. 554 ; 374. [See Thicknesse, Husb. and
Hussey's Case, 9 Rep. 73. [An W., at p. 19 :

" When the result is

act authorizing the court of Quar- not revolutionary but remedial, and
ter Sessions to order children to consistent with anotlier act, made
support their indigent and disabled the following session, the word
parents, was held not to relieve ' person ' will be interpreted in its

the poor-district from the legal natural meaning, and will include
liability to provide for such per- not only a single woman, but a
sons not having a settlement there, married one also."]
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the meeting " would not afifect the common law right of the

minority to demand a poll ; and the " meeting " wonld there-

fore be understood as continuing until the end of the poll (a).

A charitable provision for the support of " maimed

"

soldiers would not extend to soldiers who had been maimed

in the service of a foreign state, or in punishment for a

crime (J). A statute which enacted that " every convey-

ance " in a particular form should be " valid," would not

receive the sweeping effect, so foreign to its object, as that

of curing a defect of title (c). [Wor will a statute author-

izing a county to convey to the State certain lands " as the

said county shall now hold by virtue of tax deeds issued

upon sales for delinquent taxes heretofore made," validjite,

or apply to land held by the county, under tax-deeds void

on their face ; and this, although, in fact, there were no

lands to which the act, thus construed, could apply.' So a

statute declaring of full force all ordinances of a city,

etc., "in operation" at the date of its passage, has no

effect upon one, which, before that time, had been judi-

cially pronounced inoperative." Again an act validating

certain sales made by persons in a fiduciary capacity in the

event of any irregularity or defect existing in the appoint-

ment or qualification of such trustee, etc., cures only defects

in the proceedings where the court had jurisdiction of the

subject matter, and does not validate a sale made by a trustee,

etc., who was irregularly and defectively appointed or

qualified by a court that had no jurisdiction to make such

an appointment."]

§ 116. So, the Tithe Commutation Act, in declaring maps

made under its provisions, " satisfactory evidence " of the

matters therein stated, would not have the eflfect of making

them evidence on a question of title between landowners, a

(a) 5 & 6 Wm. 4, c. 76, s. 18 ; R. see also Whidborne v. Eccles.

T. How, 33 L. J. M. C. 53 (Q. B.)

;

Com., 7 Ch. D. 375, 47 L. J. 129 :

White V. Steel, 13 C. B. N. S. 383, Forbes v. Eceles. Com., 15 Eq. 51.

31 L. J. 265; B. v. St. Mary, 3 » Haseltine v. Hewitt, 61 Wis.

Nev. & P. 416 ; R. y. D'Oyley, 13 131.

A. & B. 139. '

'° Allen v. Savannah, 9 Ga. 286.

(6) Duke, Charit. Uses, 134. " Halderman v. Young, 107 Pa.

(s) Ward v. Scott, 3 Camp. 284; St. 334.
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matter foreign to the scope of the Act (a). So, a ship built

in England for a foreigner would not be a " British ship"

within the provisions requiring registration and transfer by

bill of sale, even while still the property of the English

builder (5). [Nor did the New Jersey statute declaring

every warrant of attorney for the confession of judgment,

included in any bond, bill, or other instrument, void, prohib-

it the making, in that state, of such warrant of attorney 'for

use in other states."] The Bankrupt Act, which makes a

composition accepted under certain circumstances by credi-

tors binding on all creditors " whose names are shown in

the debtor's statement," with the proviso that it " shall not

affect any other creditor," would exclude only non-assenting

creditors, but not creditors whose names were not stated in

the debtor's statement, if, in fact, they assented; for it

would be understood as not intending to interfere with the

general principle that it is competent to a person to bind

himself by such an assent (o). The 12 Car. 2, c. 17, which

enacted that all persons presented to benefices in the time

of the Commonwealth, and who should conform as directed

by the Act, should be confirmed therein, " notwithstanding

any act or thing whatsoever," was obviously not intended

to apply to a person who had been simoniacally presented

{d). It is evident that a literal consti'uction would, in these

cases, have carried the operation of the Act far beyond the

intention.

So, the sixth section of the Habeas Corpus Act which, for

the prevention of unjust vexation by reiterated commitments

for the same offense, enacts that no person who has been

discharged on habeas corpus shall be imprisoned again for

" the same offense," except by the Court wherein he is

bound by recognizances to appear, or other Court having

jurisdiction in the cause, would not extend to a case where

the discharge was made on the ground that the commitment

(a) 6 & 7 Wm. 4, c. 71, s. 64 ; L. 555.
Wilberforce v. Hearfleld, 5 Ch. D. (c) 33 & 83 Vict. c. 71, B. 126 j

709. Campbell v. Im Thurn, 1 C. P. D.
(4) Union Bank v. Lenanton, 8 267.

0. P. D. 243. («J) Crawley v. Philips, Sid.
" Hendi'ickson v. Fries, 45 N. J. 233.
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had been made without jurisdiction, though the offence for

which he was arrested on the second occasion was the

same ; for this was obvionsly beyond the object of the

Act (as).

Tlie statutory provision for the restoi-ation of stolen goods

to the owner, on conviction of the oflEender, was construed

as applying only to cases where the property in the goods

continued in him, but not as authorizing a restoration when
the property had vested in an innocent purchaser (5). [And
the confirmation of titles declared by the Act of Congress of

22d July, 1866, was held not to apply to lands as to which

an advei'se pre-emption, homestead, or other right had been

acquired at the date of the passage of the act, by any settler

under the United States laws."]

§ 117. So, it was held that the provision of the Statnte of

Limitations, 3 & 4 Will, i, c. 27, s. 26, which deprives the

owner of lands of the right of suing in equity for their

recovery, on the ground of fraud, fi'om a purchaser who did

not know or have reason to believe that any such fraudjiad

been committed, was to be construed subject to the presump-

tion that the Legislature had not intended, by its general

language, to subvert the established principles of equity on

the subject of constructive notice ; and was therefore read

as meaning that the purchaser did not know or have reason

to believe, either by himself, or by some agent whose knowl-

edge or reason to believe is, in equity, equivalent to his

own (c). [And similarly, a statutory provision that every

deed and conveyance which shall not be recorded within a

certain period after execution, shall be deemed fraudulent

and void as against any subsequent purchaser or mortgagee

for valuable consideration, protects only bona fide purchas-

ers and mortgagees for a valuable consideration, without

notice ;" and, moreover, the purchaser protected is only the

purchaser of the same title, the purchaser of an adverse title

(a) 31 Car. 3, c. 2 ; Atty.-Genl. (c) Vane v. Vane, L. R. 8 Ch
V. Kwok Ah Sing, L. R. 5 P. C. 383.

179. " Union Canal Co. v. Young, 1

(S) 24 & 25 Vict. c. 96, s. 100 ; Whart. (Pa.) 410, 433 ; Hoffman v.

Moyce V. Newington, 1 Q. B. D. Strohecker, 7 Watts (Pa.) 86, 90
32. Jaques v. Weeks, Id. 261.
" Keeran v. Griffith. 34 Cal. 580.
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not being within the scope of the act." And an act pro-

viding that a bona fide assignee of an nsurious contract may

recover against the usurer the amount of the consideration

paid by him for the same, lose the amount of the principal,

was held not to apply to an indorser of a promissory note

•With notice that it was tainted with usury."]

§ 118. Tlie provision of the Factors Act, which enacts

that "any agent intrusted with the possession of goods"

shall be deemed their owner, so far as to give validity to a

pledge of them, is confined by the general scope and object

lof the enactment to mercantile agents and transactions ; and

would therefore not give validity to a pledge of household

furniture, not in the way of trade, made by an agent to

whose possession it had been entrusted (a). [So, an act which

declared, that, when any mariners or others are gone or

thereafter shall go to sea, leaving their wives at shop-keeping,

or to work for their livelihood, such wives shall be deemed

arid declared feme sole traders, with capacity to sue and be

sued, was held to make a woman so entitled and liable only

when engaged in trade or business, and a subsequent statute

of much wider range, but declaring that married women
embraced in its provisions should have all the rights and

privileges secured by the former and be subject as therein

provided, was held similarly restricted."] An act which
empowered the directors of an incorporated company to make
contracts and bargains with workmen, agents and under-

takers, would be construed as conferring on them authority

to bind the company without consulting their shareholders,

by such transactions ; but not as so altering the general law

as to dispense with those formalities by which alone a cor-

'« Henry v. Morgan, 2Binn. (Pa.) N. W. Bank, L. R. 10 C. P. 354,
497 ; Eeller v. Nutz, 5 Serg. & R. 373. See further limitations of the
(Pa.) 246 ; Sailor V. Hertzog, 4 meaning of the same enactment, in
Whart. (Pa.) 265 ; Lightner v. Fuentes v. Monies, L. R. 3 C. P.
Mooney, 10 Watts (Pa). 86 ; Harper 263, 4 C. P. 93 ; Johnson y. Credit
V. Bank, 7 Watts. & S. (Pa.) 209. Lyonnais, 47 L. J. Q. B. 241 ; 3 C.

" Brown v. Wilcox, 15 Iowa, P. D. 33 (before 40 «& 41 Vict, c.
4! 4. 39.)

(a) 5 <& 6 Vict. c. 89 ; Wood v. " Cleaver v. Sheetz, 70 Pa. St
RowclifEe, 6 Harp, 191 ;.Bainesv. 496.
Swainson, 1 B. & 8. 831 ; Coles v.



§ 118] SCOPE AND PDBPOSE OF ACT. IBl

poration can bind itself to contracts, that is, by writing

under the corporate seal (a).

The provision in the Friendly Societies Act, which

requires a refprence to arbitration of " every matter in dis-

pute " between a society and any of its members would, on

the same principle, be confined to disputes with members as

members ; and a breacli of covenant by a member to repaj'

a sum borrowed from his society was therefore held not to

fall within the arbitration clause, as the dispute would be

with the member as debtor, not as member (J). [Converse-

ly, the law organizing the board of Florida Commissioners,

to investigate the claims of citizens againet the Spanish

government, was held not to authorize them to investigate

the rights of claimants as among themselves ; so that, where

one of several entitled to indemnity obtained an award in his

favor, he was treated as a trustee for those interested." And
similarly, the Orphans' Court, in Pennsylvania, though

charged with making distribution of decedent's estates to the

persons entitled thereto, has no jurisdiction of a claim by an

administrator in his own right against the distributees;" nor

vice versa ;" nor to determine who is entitled to the benefit

of a judgment against an intestate."]

On similar grounds a conveyance of property, knowingly

(c) made solely for the purpose of giving a vote contrary to'

the 7 & 8 "W. 3, c. 26, s. 7, which declares such conveyances

"void and of none effect," is void so far as to prevent the

right of voting being acquired, which is the whole aim of

the Act ; but it is in other respects valid between the parties,

so as to pass the property {d). [And a statute annulling

grants of land at the time held adversely by another, and

one making their acceptance a misdemeanor, do not affect the

(a) London Waterworks Co. v. " Delafield v. Golden, 1 Paige,

Bailey, 4 Bing. 283 (N. Y.) 139.

(J) 10 Geo. 4, o. 56, s. 27 ; Moni- s» Carter's App., 10 Pa. St. 144.

son V. Gi-over, 4 Ex. 430. See also " Flinlham v. Forsythe, 9 Serg.

Prentice v. London. L. R. 10 C. & R. (Pa.) 133.

P. 679 ; Fleming v. Self, 8 De G., =» Byrne v. Walker, 7 Id. 483.

M. G. 997 ; Mulkern v. Lord, 4 (c) Maisball v. Bown, 7 M. &
App. 183, 48 L. J.Ch. 745. Comp. Gr. 188 ; Hoyland v. Brenmer, -i

Wrisht V. Monarch Invest. Sf)C., 5 C. B. 84.

Ch. D. 726, and Hack v. London (d) Philpotts v. Philpotts, 10 C.

Provid. Building Soc, 23 Ch. D. B. 85.

103.

11
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entire instrument containing the grant of such land, but only

those portions thereof as are in violation of the statutes."]

§ 119. In the 24 & 25 Vict. c. 96, which consolidates the

law relating to larceny and analogous offences, the provision

which imposes a penalty for " unlawfully and wilfully " kill-

ing a pigeon under circumstances not amounting to larceny,

was construed as not applying to a man who had intention-

ally and without legal justification shot his neighbor's

pigeons which were in the habit of feeding upon his land
;

his object being to prevent a recurrence of the trespass.

His act was " unlawful," in the sense that it was actionable;

and it was undoubtedly " wilful " also ; but as the object

and scope of the Act were to punish crimes and not mere

civil injuries, the word " unlawfully " was construed as

" against the criminal law " (a). [So, one who removes a

seal from property which has been sealed up by officers of

the customs, in ignorance of its character, and in the honest

execution of a supposed duty in the care and transportation

of the property, is not liable to punishment under a statute

prohibiting" wilfully " removing an official seal."] An Act

which visited with fine and dismissal a road surveyor who
demanded or wilfully received higher fees than those

allowed by the Act, would not affect a surveyor who, under

an honest mistake of fact, demanded a fee to which he was

not entitled (J). [Similarly, a statute annulling any " wil-

fully false claim " would not affect the case of a mere dis-

crepancy in the amount of the claim as filed of such a des-

cription as may be consistent with good faith." Nor would

a contract made usurious by a mere mistake in the calcula-

tion, and not by any wrongful intent, be void under a statute

I

«3 Towle V. Smith, 3 Robti (N. state of intoxication). An act may,
Y.) 489. And see ante, § 98, Jack- liowever, be " wrongful," althougli
son V. Collins, 3 Cow. (N. Y) 85. committed entirely by mistake :

(a) Taylor v. Newman, 4 B. & S. Webber v. Quaw, 46 Wis. 118.

80, 33L. J. M. C. 186. See also See "Knowingly and wilfully,
Konyon v. Hart, 6 Best & S. 349, post, § 136, U. S. v. MoKim, 3
34 L. J. M. C. 87 ; Daniel v. Janes, Pitts. Rep. 155.1
3 C. P. D. 851 ; Spioer v. Barnard, " U. S. v. R. R. Cars, 1 Abb. U.
t E. & E. 874, 38 L. J. 176. [As S. 196. See post, § 139.
to llie moaning' of " wilfully," see (6) R. v. Badger, 6 E. & B. 13, 35
Stale V. Preston, 84 Wis. 675 ; L. J. M. C. 8.

Smith V. Wilcox, 47 Vt. 537 (in «» Barber v. Reynolds, 44 CaL
relation to acts committed in a 519, 683.
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avoiding usurious contracts." Conversely, an act of the
Legislature of Missouri, of Mareli 17, 1868, approving the

sale and confirming the title of the Iron Mountain Eailroad

Company iii the purchaser, did not prevent the State from
prosecuting claims against the parties who had committed
frauds against the state in relation to the railroad."] An
Act which empowered inspectors to inspect the scales,

weights and measures of persons offering goods for sale, and

of seizing any found " light and unjust," was construed as

limited to cases where the injustice was prejudicial to the

buyer, but as not applying to a balance which gave seven-

teen ounces to the pound, that is, which was unjust against

the seller ; since the object and scope of the^ Act were limited

to the protection of the former {a).

§ 120. An Act which, after appointing trustees to pull

down and rebuild a parish church, authorized them to allot

the pews and to sell the fee simple of such of them as were

not appropriated by the Act, to the inhabitants of the parish,

with power to the owners to dispose of them, was held not

to authorize a conveyance of the soil and freehold of the

land on which the pews stood, but only the easement, or

right to sit in the pew during divine service (h). And
where a church was built, under a similar Act, by subscrib-

ers in whom the freehold was vested, and the trustees had

power to sell the pews ; and a subsequent Act, reciting that

doubts had arisen as to the estate and interest which the sub-

scribers and proprietors had in the pews, enacted that the

fee simple should be vested in them, it was held that it was

not the freehold interest in the soil that was vested in them,

but a special interest created by Parliament in the easement

(c). So, the Public Health Act of 1876, which enacted

that the streets should vest in the local authority was con-

strued as intending, not that the soil and freehold should

"Sutton V. Fletcher, 6 Blackf. 4B. & A. 212 ; East Gloucestershire
(Ind.) 362. And see Mortimer v. R. Co. v. Bartholomew, L. R. 3 Ex.
Pritchard, 1 Bailey Eq. (8. 0.) 15.

505. (J) Hinde v. CUorltoD, L. R. a C.
"' State V. McKay, 43 Mo. 594. P. 104.

(a) Brooke v. Shadgate, L. R. 8 (c) Brumfltt v. Roberts, L. R. 5

Q. B. 353. See Edwards v. Dick, C. P. 324.
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Vfl^t, but only tlje surface pf the soil, and as much of it in

depth as was necessary for doing all that was reasonably and

flsoally done in streets (a), and for so long only as it con-

tinqed to be a street (5). [Siniilarly, where an act authorized

the Orp])ans' Court to appoint trustees of the estates of

absentees, durante absentia, it was held that such appoint-

ment imported only the absence of the person for whom the

trustee was desired, and did not adjudicate the ownership of

any property made the subject of the trust, or that the

absentee is either dead or alive." An act providing that

"every will shall be construed, with reference to the real

and personal estate comprised in it, to speak and take effect

as if it had been executed immediately before the death of

the testator, unless a contrary intention shall appear by the

Y?ill," affects only the property devised or bequeathed, and

does not create a disposing power in the testator just before

his death which lie did not possess when he executed the

will : " if he was clearly incompetent to make a will when

he executed one, the fact that just before his death he

became entirely competent to execute one, but did not,"

does not validate the will." An act exempting a homestead

to a debtor decides nothing as to his title."]

The Metropolitan Building Act of 1855, which gives a

right to raise any party structure authorized by the Act, on

eondition of " making good all damage " occasioned there-

by to the adjoining premises, was held not to authorize the

raising of a structure which obstructed the ancient lights of

the adjoining premises; for the only damage contemplated

by the Act was structural, and not that which resulted from

the invasion of a right. And, having regard to the scoiie

qf the enactment, the expression " making good " was

understood to mean that the adjoining premises were to be

(a) Coverdale v. Charlton, 4 Q. a separate estate in favor of a

B. D. 104, 48 L. J. 138. daughter then 10 years of a^e and
(J) Rolls V. St. George, South-- not m immediate contemplation of

wark, 14 Ch. D. 785. marriage, is not rendered effectual
" Esterly's App., 109 Pa. St. by the fact that 8 years thereafter,

323, upon the act 11 Apr. 1879, P. and before the testator's death, the
L- 31- girl married : Ibid.
«»Neale'sApp., 104 Pa. St. 214. »» JSe Swearinger, 5 Sawyer, 52;

Hence a will undertaking to create Spencer v. Geissman, 87 Cal. 96.
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restored to their original state, not that pecuniary compen-

sation should be made (a).

§ 121. Some decisions on the construction of the 74th

section of the Harbors Act of 1847, illustrate the principle

under consideration. That section enacts that the owner 0f

a vessel is to be answerable for aiiy damage done by it, br

by any person employed in it, to a harbor, pier or dock, ex-

cept when the vessel is in charge of a, compulsorily taken

pilot. Construed literally, as it was by the Queen's Bench

(5), it made an owner responsible for tlie injury done by his

ship to a pier, after she had been driven aground and neces.

sarily abandoned by her crew, and was dashed by the storhi

against the pier. The Court of Exchequer Chamber

thought that the enactment was to be construed as tacitly ex-

cepting damage done by the act of God and the Queen's

enemies, for which by the general law of the land, a ship

owner is not responsible (o). The House of Lords held

that the owner was not liable, on the ground that this

general scope and object of the Act were merely to collect

the clauses which Parliament usually inserted in local har-

bor bills, and to give facilities of procedure to the under-

takers of such works ; and that the section did not create a

liew liability, but only facilitated proceedings against the

registered owner wlieii damages were recoverable (<^.

The Act 16 & 17 Vict. c. 96, for regulating the care and

treatment of lunatics, furnishes a remarkable illustration of

the principle under consideration. Its provision thait aHy

superintendent, officer, nurse or servant, of any registered

hospital or licensed house, " or any person having the care

or charge of any single patients" who ill-treated/ a patient,

was hesld riot to apply to a husband who ill-treats his lunatic

wife ; for it was not within the scope of the Act to deal with

cases where the custody of the lunatic was owing to domes-

tie relationship ; and the woman was in her husband's cus^

tody, not because she was mad, but because she was liis

(a) Crofts V. Haldane, L. R. 2 Q. • (&) 10 Vict. c. 37 ; Dennis v,

B. 194. [See for construction of Tovell, L. R 8 Q. B. 10.

the phrase "make' good all losses (f) Wear Commissioners
,
v.

tm depositors-." Queenan v. Palmer, Adatfispn, L. R. 1 Q. B. D. 546.

117 ill. 619.] W Id. 2 App. 743.
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wife (a). But the Act would apply to a man who ill-treated

hie lunatic brother in his charge, for he has no legal enstodj

of him by virtue of his relationship (5).

§ 122. [As further instructive illustrations of this princi-

ple of construction the following instances may be cited.

Where a statute provided that the original jurisdiction of

the Circuit Court of the Southern District of New York

should be confined to causes arising within said district, and

should not extend to causes arising within the Northern

District,—the object of the provision clearly being to apporr

tion jurisdiction and business as between the two districts

only,—it was held, that, from the jurisdiction of the Southern

District Circuit Court only such causes were to be deemed

excluded by the act, as arose in the Northern District, not,'

however, such as arose outside of both districts." Similarly,

a statute, providing that a person should not be sued before

any justice of the peace except in the township in which he

resided, having for its immediate object to prevent justices

at the county seat from monopolizing the business in the

county, was held not to apply to the case of a resident of

another county or state coming into a town and there served

with process." So, where the object of an act was merely

the disposal of certain property of a city, -and, in the descrip-

tion of the same in the statute, a certain street was referred

to as a boundary of the entire one side of the same, whilst

in fact, it extended along only part of it, such reference was

held ineffectual to extend the street itself in length." And
an act extending the bounds of a town over adjacent navigable

waters, the extension being merely for the purpose of civil

and criminal jurisdiction, was held not to operate as a grant

to the town of the land covered by the waters." An act

conferring equity jurisdiction in " all cases of trust arising

T ^'t m ^/^ ^oH'"®'
^^^'^^ '*^^' ^* shoxM be understood in a particu-

/i'^" T. . T ^ .^ ^ '*"" ^^"ss
' ^^^ (2) of the presump-

aoV T ^ n i®oi
^'^ ^'- ^^*' *'°" against an intention to narrow

»i wi. 1 >, ^ . ,
*^® jurisdiction of a court: see post:

>» Wheeler v. McCormiek, 8 g§ 151 et seq
Blatchf. 867.

_
This interpretation »» Maxwell v. Collins 8 Ind. 38.

se^ms also justifiable on the grounds '» People v. Dana, 33 Cal 11
(1) of an intention appearing from " Palmer v. Hicks, 6 Johns. (N,
the context that the general words Y.) 133.
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under deeds, wills, or in the settlement of estates " was held

to apply only to express trusts arising from the written con-

tract of the decedent, not to such as are implied by law or

grow out of the official situation of an executor or adminis-

trator." Another, relating to uses and trusts, was similarly

confined to real estate ;" and the provision of the judiciary

act declaring the laws of the several states the rule of decis-

ion in federal courts in certain cases, was held inapplicable

in the construction of ordinary contracts and questions of

general commercial law." So, an act causing forfeiture of

a life estate leaves unaffected the estate in remainder," and

one making long terms of years real estate for certain pur-

poses has no effect upon the reversions expectant upon those

terms." Similarly, a private act directing the sale of a per-

son's property by the Surveyor-General without warranty,

and the application of the money in payment of certain cred-

itors, operates only as a quit claim of any right or interest of

the State in the property and does not take away the rights

of third persons." An act legalizing the action of certain

townships as to paying bounties, etc., does not extend to

refunding advances made by individuals on their own
account and not on the credit of the townships, or in reli-

ance upon their subsequent ratification." An act permitting

a turnpike road company to abandon a portion of its road,

does not discharge its directors from a penalty incurred in

reference to such portion of the road previously to the act

authorizing its abandonment." A provision that the trans-

fer of a public contract shall cause its annulment, does not

apply to a preliminary arrangement for the purpose merely

of uniting capital to obtain the means of fulfilling the con-

tract, in the absence of any corrupt intention to influence

the bidding or evade tlie duties and responsibilities of a pub-

lic contractor." Nor does an act " regulating criminal pro-

" Given V. Simpson, 3 Me. 303. " People v. Supervisors, 14
«« Balier V. Terrell, 8 Minn. 198. Mich. 336. Comp. Weister v.
»' Swift V. Tyson, 16 Pet. 1. Hade, 53 Pa: St. 474, ante, § 79.
2» Archer V. Jones, 26 Miss. 588. *» Kane v. People, 8 Wend. (N.
" Burnett v. Thompson, 7 Jones Y.) 203.

L. (N. 0.) 407. «> Field v. U. S., 16 Ct. of CI
. " Jaclison V. Catlin, 2 Johns. 434.

(N. Y.) 248.
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ceediiigs" extend to collateral issues;" iiur a statute requir-

ing a contractor for work for the state to give bond witk

sureties to pay all laborers employed by liim on the work

included in his contract, to laborers employed by a sub-

contractor." So, it was held that the act 2 March, 1867,

relating to removal of suits from state to U. S. Circuit

courts, had no application to a controversy between a citi-

zen of the state in which suit is brought and an alien." An
act annulling " all agreements to pay attorney fees, depend-

ing on any condition," made part of any bill, note, etc., for-

bids OTily conditional agreements, not absolute or unqualified

ones ;" and by reference to its purpose, an act may be shown

to be designed to have a retrospective or curative operation

only, and to be withont prospective force."

§ 123. [So, where an act declaring the property of mar-

ried women to be theirs and empowering them to use and

enjoy the same, as if sole^ was construed to have been in-

tended merely for the protection of the wife's property

against the husband's interference and his creditors, it was

held to be beyond its scope to give her an absolute right to

dispose of her estate without the husband's consent, or in

any other way to alter the legal incidents of the marriage

relation." Nor would a provision, that on a judgment
recovered against, husband and wife for the tort of the

latter, execution shall first issue against the property of the

wife, give any exemption to the husband from liability for his

wife's torts, beyond this primary liability of her estate."

Nor can a provision making the wife liable for her own
torts have the effect of removing the husband's liability for

acts of the wife done under circumstances amounting to

coercion on his part, which, therefore, the law regards, as

the torts of the husband." And it has been held that an en-

" People V. Youngs, 1 Cai. (N. « Pettit v. Fretz, 8S.Pa. St, 118
"^2^7; ^, , ^ »» Quick V. Miller, 103 Pa. St.

•" McCluskey v. Cromwell, 11 67.
I^- Y. 593. ti See Longey v. Leach, 57 Vt.
« Slinson V. R. R. Co., 20 Minn. 377 ; Doberty v. Madgett (Vt.) 2

*93. Atl. Rep. 115 ! Weber v. Weher,
« Cburchman v. Martin, 54 Ind. 47 Mich. 569. See Atty Gert. v.

«a !>* , XT, .n, ^ Riddle, 2 Cr. & Jer, 493 ; Tayldr
« See Marsh v. Nelson, 101 Pa. v. Ureene, 8 Oar. & P. 316 : 34 E.

St. 51 ; Lucas v. State, 88 Ind. 180. C. L. R. 754 I
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aetment declaring that a liiamed woman may be sued for her

t6rts, without joinder of her husband, and in all respects as

if sole, does not take away her common law immunity from

arrest on capias ad respondendum." Nor does a statutory

provision i-endering a married woman capable of suing, in

all respects as if she were a feme sole, without joinder of her

liilsband, abrogate the rule that a married woman cannot act

lis guardian ad litem, next friend, etc. ; the provision being

designed to let her sue only for her own benefit." An act

prescribing the manner in which husband and wife may
" dispose of and convey the estate of the wife or her right of,

in, or to any lands, tenements, or hereditaments whatsoever,"

was held to enable a married woman to convey or incumber

only her existing interest in realty held in possession^ remain-*

der or reversion, and not to make, e. g., a valid mortgage of an

estate resting in mere possibilityj which could be effectual,

at best, only as a contract to convey and as in the nature of a

covenant to stand seized." 'Nor does an act giving to the

wife, as her separate property, with or without the right of

suit, the earnings of her labor, change the law so as to give

her a claim for work done by her for her husband, or in his

business."

§ 124. [An act intended to remove the incompetency of

parties to suits and other legal proceedings, on the score' of

interest, to testify therein, cannot have the effect of render-

ing incompetent one, who before the act, was a competent

witness." Nor will an act declai'ing that all former deeds

shall have a certain effect, if certain requisites are observed,

prevent their being used as evidence in the same manner

'' Whalen v. Oabel, 44 Leg. Int. she may thereafter acquire ;
" Me

(Pa.) 430. Compare, however. Insole, L. R. 1 Bq. 470 ; Whit-
Muser V. Miller, 13 Abb. N. Gas. tingham's Trust, 13 W. B. 775 ;

(N. T.) 305; 65 How. Pr. 283. Deuliin v. Lakin, L. R. 30 Oh.
See also, as to attachment, Frank v. D. 169.

Siegel, 9 Mo. App. 467. See Add'a. ' 's g^e Reynolds v. Robinson, 64
''/« re Duke of Somersett, N. Y. 589 ; Beall v. Kiali, 4 Hun

Thynnev. St. Maur, L. R. -34 011.. (N. y.)17l; Cunningham v. Can-
D. 465. ney, 13 III App. 437 ; Triplett v.
' " Don-is V. Erwin, 101 Pa. St. Cfiaham, 58 Iowa, 135 ; Morgan v.

239. But see Bond v. Bunting, BoUes, 36 Conn. 175.

78 Id. 310. And compare, as to " Sheetz v. Hanbest, 81 Pa. St.

the broader phrase "property," 100 ; Packer v. Noble, 103 Pa. St.

Knight V. Thiiyer, 125 Mass. 35. 188.

Hut see, as tj '
' property which
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in which they might before have been used." So a provi-

sion intended to confer larger powers on married women,

bat prohibiting a married woman from becoming surety,

etc., for another, will not debar her from mortgaging her

real estate for the debts of her husband, that being a

power she had before, and the transaction not necessarily, or

even properly, being included under the term suretyship."

Similarly, an act prohibiting preferences in assignments by

debtors, in trust for bepefit of creditors and requiring the

assignment to stand for the benefit of all the creditors, does

not impliedly prohibit all compositions with creditors, the

law, before that act, recognizing compositions with, as well

as an assignment for creditors," nor, indeed, does it annul a

preference in any other mode than by such an assignment."

§ 125. [An act authorizing a writ of error to be sued out

by any person aggrieved " by the judgment of any court of

common pleas upon anj' writ of quo warranto," etc., does

not change the rule of law that the allowance of the writ, in

the first instance, is discretionary, and hence the action of

the court upon a rule to show cause why the writ should not

issue is not the subject of a writ of error." So, an act giving

an appeal from the refusal of the court to open judgments

entered on warrants of attoriley, does not change the rule

that the exercise of such jurisdiction lies within the sound

discretion of the Court, and all the reviewing court has to

determine is, whether the discretion was properly exercised

below." Moreover, where a judgment has been revived,

the act will apply in those cases in which the revival was

amicable ;" but not in those in which the revival was by

adversary proceeding:" the former case being within the

obvious purpose of the statute, i. e., to give the defendant

a day in court ; and the latter being as obviously beyond its

scope ; for the defendant has had his day." And so, where

" Jackson v. Bradt, 2 Cai. (N. «» York Co. B'k v. Carter, 38 Pa.
T.) 169. St. 446.
* See Butterfleld v. Okie, 36 N. «' Com'th v. Davis, 109 Pa. St.

J. Bq. 483 ; Baldwin v. Plagg, Id. 128.
48 ; Bartlett v. Baitlett, 4 Allen «» Barley's App., 90 Pa. St. 321.
(Mass.) 440 ; Heburn v. Warner, •« Lamb's App., 89 Pa. St. 407.
113 Mass. 271. "First Nat. Bank's App., 106
" Wiener v. Davis, 18 Pa. St. Pa. St. 68.

331. «6 See lb. p. 71
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an act provided, that, upon the trial of all case^, exclusively

triable in the court of Oyer and Terminer, " exceptions to

OTiy decision of the court maybe made by the defendant,

and a bill thereof shall be sealed in the same manner as is

provided and practised in civil cases ; and the accused, after

conviction and sentence, may remove the indictment, record,

and all proceedings to the Supreme Court," it was held that

the act did not authorize exception or writ of error to a

matter, which, in civil cases, was recognized as one of dis-

cretion with the trial court ; e. g., to the refusal of a new trial

or a continuance, attachment of witnesses, and the like, or

the granting of a continuance on motion of the common-
wealth."

§ 126. [Again, a statute will not be construed as permit-

ting an act, e. g., gaming, which is prohibited by previous

statutes, if such construction can be fairly avoided." An act

rendering parties in interest competent to testify on their own
behalf will not affect the established rule that an indorser of a

negotiable instrument shall not be a witness to invalidate

the instrument to which he is a party." The immediate

object of the Pennsylvania interpleader act of 1848 being

the protection of sheriffs, etc., it does not relieve the plaintiff

in an execution, who directs the seizure of property of a

person not a party against whom the process is issued from

liability in trespass, unless, under the sheriff's rule, the owner

voluntarily becomes a party to the adjudication of his

claim." So, an act giving the Court of Quarter . Sessions

jurisdiction to lay out public streets within the limits of

bdronghs in the county, and providing that " damages to

the owner of land injured thereby shall be assessed as pro-

vided under the general road laws," does not make the same

payaile under those laws, by the county, but leaves that

liability upon the boroughs under the general borough law."

So an act providing for a n^ethod of assessing, etc., damages

for injuries arising from an excavation or embankment within

•« Alexander v. Com'th, 105 Pa. " John's 4dm'r v. Pardee, 109

St. 1. Pa. St. 545.
•' Aicardi v. Alabama, 19 Wall. «' Larzelere v. Haubert, 109 Pa.

635. St. 515.
"> In re AiryStr., 113 Pa. St. 381
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the boilndarieS of a public highway, will not, it is said, be

exteiided beyond the purpose it expresses, 6. g., to the case

of a railroad laying an additional track in front of plaintiff's

lands, obstructing tho approach to the same." An act giving

an adopted child the right to inherit was held not intended

to change, in any respect, the law relating to collateral in-

lieritance taxes, from which only lineal descendants were

exempted." Nor does an act authorizing attachment of

wages for boarding debts deprive the debtor of the benefit

of the exemption laws, but can apply only where the benefit

of tliese^aws is not claimed in proper time or form, or where

the wages exceed the amount exempted." Again, an act

" to provide for the admission of certain classes of the insane

into liospitals," etc., was held not to supply, modify or repeal

any of the provisions of an earlier act respecting the issuing of

a commission de lunatico inquirendo, and the disposition and-

control of the estates of lunatics ; so that the summary
inquiry under the later act did not dispense with or prevent

che inquisition under the earlier act, as related to the appoint-

ment of a committee, the sale of real estate, etc." Nor does

an 'act imposing a penalty for cutting timber extend to the

ease of a co-tenant;" or a statute limiting the time for

recovery of fines and forfeitures to cases of murder or other

felony." '

§ 127. Change of Common Law.—[It is observable from the

decisions referred to in the preceding sections, that the pre-

siihlptiqii against an intent to alter the existing law beyond
the immediate scope and object of the enactment under con-

struction, applies as well where the existing law is statutory,

as where it is promulgated by decisions." It refers to the

whole system of pleading and practice to which the statute

applies and of which its rule is to form a part : the latter

" Cumberland, etc., R. R. Co. v. " Wheeler v. Carpenter, 107 Pa.
Uhoadarrher, 107 Pa. 8t. 214. St. 271.
And see Newcastle, etc., R. R, Co. " State v. Taylor, 2 McCord (a
V. McCliesney, 85 Id. 536. C.) 483.
"Com'th V. Kanorede, 82 Pa. " See Sedgw. p. 224, note ; for

;.^P'..L ,, «. .„ „ "^« judicial decisions upon the
" Smith v. McGinty, 101 Pa. St. statutes, as has been seen, ante, §
,.Vr u , . . „ 1* note 1, form a part of the statute
'« Halderman's App., 104 Pa. St. law.

851.
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must be construed consistently with the former." And it

refers equally to the common law, in whose rules and princi-

ples a statute is not presumed to make any change

beyond what is expressed in its provisions, or fairly implied

in them, in order to give them full operation." It has been

said that acts of congress are to be construed by the rules of

the common law ;"" that statutes are to be interpreted in the

light of the commbu law," with reference to the principles

of the common law in force at the time of their passage ;'"

that technical legal terms are to be taken, as a general rule,

and in the absence of a countervailing intent, in their estab-

lished common law significance ;" and that statutes in affirm-

ance of the common law should be construed, as to their

consequences, in accordance with the common law.** In all

these cases and many others, the principle is recognized

that an intent to alter the common law beyond the evident

purpose of the act is not to be presumed. It has, indeed,

been expressly laid down, that " statutes are not presumed

to make any alteration in the common law further, or other-

wise, than the act does expressly declare ; therefore, in all

general matters, the law presumes the act did not intend to.

make any alteration ; for, if the Parliament had that design,

they would have expressed it in the act ;"" that " the rules of

the common law are not to be changed by dodbtful implica-

tion."" And it is probably true, that, taking one case with

another, " an intention on the part of the Legislature to

" McDonegal v. Dougherty, 14 v. La Crosse, etc., Co., 10 Minn.
Ga. 674. 386 ; Blackman v. Wheaton, 13 Id.
" Scaife v. Stovall, 67 Ala. 237. 336. Thus the common law prin-
*» Rice V. R. R. Co., 1 Black, ciple, that dispenses with notice of

358. The legislature is presumed cause of arrest where a person is

to know the common law ; Jones taken in the commission of an
V. Dexter, 8 Fla. 376, 386. offence, or upon fresh pursuit
" Scaife v. Stovall, supra. thereafter, is held not changed by
^^ Howe V. Peckham, 6 How. the word "escape" in § 5038 of

Pr. (N. Y.) 339. tlie Code of Tennessee, providing
*' Apple v. Apple, 1 Head an exception to the requiremeiit of

(Tenn.) 348 ; and see ante, § 3. notice of cause of arrest where the
" Baker v. Baker, 13 Cal. 87. person is taken in the actual com-
*' Arthur v. Bokenham, il Mod. mission of tlie offence, " or is pur-

150. And see, to substantially sued immediately after the escape,"

same effect, Heiskell v. Baltimore, that word being used, not in its

65 Md, 307. teclinical sense, but as equivalent
'*» Wilbur V. Crane,' 13 Pick, to "flee from:" Lewis v. State, 3

(Mass.) 384, 390. And see Bennett Head (Tenn.) 137.

V. Hollman, 44 Miss. 333 ; Sullivan
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alter the statute law is sometimes presumed upon much
slighter grounds than would support any such inference in

the case of the common law."" But in this country, the

rule has assumed the form of a dogma, that all statutes in

derogation of the common law, or out of the course of the

common law, are to be strictly construed*" Undoubtedly,

wherever the construction of an act falls under and is affected

by the operation of the presumption against a change of

the existing law beyond its immediate objects and purposes,

the result is a certain strictness of construction." But the

" sti'ict construction " referred to in the formula stated goes

beyond this, and requires, as in the interpretation of penal

laws," that a case, in order to be within the meaning of a

statute in derogation of the common law, must be as well

within its letter as within its spirit." There are, indeed^

decisions scattered through the reports in which this doc-

trine has not been followed, or possibly which establish, at

least within their respective states, recognized exceptions to

it. Thus it has been said, that, where a statute is intended

to be a substitute for the common law rule, and not merely

pumulative, it is to be liberally construed in accordance with

that intention ;"' and in Iowa it was held that the code

«' "Wilb., Stat. L. p. 21.
^ See Brown v. Barry, 8 Dall.

365 : Shaw v. R. R. Co., 101 U. S.

557 ; Burnslde v. Whitney, 21 N.
Y. 148 ; Newell v. Wheeler, 48 Id.

486 ; Smith v. Moffat, 1 Barb. (N.
Y.) 65 ; Graham v. Van Wyck, 14
Id. 531 ; Perkins v. Perkins, 63 Id.

531 ; Bussing v. Bushnell, 6 Hill

(N. Y.) 883; Rue v. Alter, 5 Denio
(N. Y.)119; Millard v. R. R. Co.,
9 How. Pr. (N. Y.) 388; Melody v.

Reab, 4 Mass. 471 ; Gibson v.

Jennv, 15 Id. 205 ; Com'th v.

Knapp, 9 Pick. (Mass.) 496 ; Wil-
bur V. Crane, 13 Id. 384 ; Lord v.

Parker, 3 Allen (Mass.) 127;
Schuyler Co v., Mercer, 9 111. 30

;

Lock V Miller, 3 Stew. & P. (Ala.)

13 ; Gunter v. Leckey, 30 Ala. 591;
Hollman v. Bennett, 44 Miss. 323

;

State V. Norton, 23 N. J. L. 33
;

Esterley's App., 64 Pa. St. 193;
MuUin V." McCreary, Id. 280;
Hotaling v. Cronise, 3 Cal. 60

;

Sibley v. Smith, 3 Mich. 486; State
V. Whetstone, 13 La. An. 376;
Crowell V. Van Bebber, 18 Id.

687 ; Develly v. Develly, 46 Me.
377 ; Sullivan v. La Crosse, etc.,

Co., 10 Minn. 386; Warner v.

Fowler, 8 Md. 25; Thistle v.

Coal Co., 10 Id. 139 ; Stewart v.

Stringer, 41 Mo. 400 ; Howey v.

Miller, 67 N. C. 459 ; Bailey v.

Bryan, 3 Jones L. (N. C.) 357;
Young V. McKenzie, 3 Ga. 31

;

Hearn v. Ewin, 8 Cold. (Tenn.)
899.
" See 1 Kent, Comm. 464, and

Bish. Wr. L. § 165, where it is said
that " statutes in derogation of the
common law. or of a prior statute,

are construed strictly."
"> See post, § 329.
" See Dewey v. (Joodenough, 66

Barb. (N. Y.) 54.
" Hannon v. Madden, 10 Bush.

(Ky.) 664.
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was intended to furnish a system of practice and compact
law, and, when iu derogation of the common law, it was to

he liberally construed to carry out the object of that sys-

teni." And so in some instances in which the statutes

under construction were held remedial, e. g., statutes giving

mechanics' liens ;"* statutes altering the legal status of mar-

ried women ;" and in the case of a statute limiting the lia-

bility of ship-owners in respect of any " goods or merchan-

dise whatever," w^here that phrase was construed as includ-

ing baggage." But in general, the formula of the rule, at

least, in the sense indicated, has been adhered to, if its

application has been somewhat- relaxed. It is perhaps sig-

nificant that in England, from whence this rule is professed

to be derived," it was said in a recent case, that the fact that

a statute interferes with a man's common law rights is no

reason why it should be construed differently from any

other act of Parliament." The "enthusiastic loyalty to a

body of law, the most peculiar features of which the activity

of the present generation has been largely occupied in

uprooting and destroying,"" would appear to have its prin-

cipal professors in that portion of the world in which it is

most out of place. It is submitted, that, as a rule of con-

struction, in the sense above indicated, the formula referred

to has no justification as applied to the existing common
law, any more than as applied to the existing statute law.

In nearly every instance in which it has been invoked to

control the result with proper effect, the same end would

have been reached by a little diligent search,for, and dis-

criminating application of, other rules of construction which

will hereafter appear, and under which those cases will be

93 Kramer v. Bebman, 9 Iowa, are not ^included in "personal
114. goods," in a penal act.
" Buchanan v. Smith, 43 Miss. . " See Sedgw. p. 373.

90 ; Cliapin v. Perase, etc., Works, »» The Waikworth, L. B. 9 P.

30 Conn. 461 ; Oster v. Babeneau, Div. 31, affirmed in Court of
46 Mo. 595. Appeals. Il is also noticeable that
" Corn Exch. v. Babcock, 43 N. Judge Maxwell's learned work

Y. 613 ; De Tries v. Conklin, 33 refers in no place to the doctrine

Mich. 3S5. that statutes in derogation of the

,
" Chamberlain v. West. Transp. common law are to be striolty

Co.,44N. Y. 305. But see U. S. construed, as a rule of construe-

V. Davis, S Mason, 356, that cboses tion.

in action, like bonds, bills, etc., " Sedgw. p. 273.
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cited ; and in the rein9,inder of the cases, signally those con-

struing by the above formula statutes enfranchising married

women, the result has been wrong, iiiid has had to be set

right by subsequent legislation. But, in so far as it recog-

nizes the presumption against an intention to change the

existing law, and to that extent only, the rule is accurate.

[It is said by an eminent author :
" With all the gross

imperfection of the common law, it did contain certain

grand principles, and these principles had been worked out

intomany practical rules both of primary rights and of proced-

ure, which protected personal rights, rights of property, of

life, of liberty, of body and limb, against the encroachments

both pf government and of private individuals. This was the

great glory of the common law. Any statutes which should

take away, change or diminish these rights should be strictly

construed. To this extent the rule is in the highest degree

valuable, not because such statutes 'are in derogation of

the common law,' but because they oppose the overwhelm-

ing power of the government to the feeble power of resist-

ance of the individual, and it is the duty of courts, under

such circumstances, to guard the individual as far as is just

and legal, or, in other wbrds, to preserve the individual from
having his personal rights taken away by any means that

are not strictly legal.'"" All the matters here enumerated

are covered by the rules forbidding, except in clear cases

(and in such, it is conceded, even the formula " in deroga-

tion," etc., would have to give way,"') a construction which
would create a new, or destroy an existing, jurisdiction or

remedy, or give summary process, and the rule which requires

a strict construction of statutes that restrict or encroach upon
rights, impose burdens upon persons or property, or confer

exemptions, privileges or powers. As to all other statutes

changing, or departing from, the common law, the same rule

applies as in the case of statutes changing a statutory rule,

viz.
:
that the Legislature is not presumed to intend any

alteration beyond the immediate objects and provisions of

the enactment.

'«« Sedgw. p. 271, note, Pom- "» State v. Norton, 23 N. J. L.
eroy. 33_
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§ 128. [To the class of statutes falling under this rule

belong those changing the rules of evidence, or permitting

persons to be witnesses in their own cases."' Thus, where

an act declared that no "interest or policy of law" should

exclude a party or person from being a witness in any civil

proceeding, it was held that a married woman was not there-

by made a competent witness to bastardize her issue."'

"When we come to consider," said the court, "that the

' interest or policy of law ' which the legislature had in view

in passing that act, was that, which, before that time,

excluded parties from testifying in their own suits, or

where they had an interest in the subject matter in con-

troversy, it becomes obvious that a case, such as the one

under discussion (an appeal from the order of justices

removing a pauper from one poor district to another) was

not in the legislative mind when that act was passed. It

would, therefore, be an unnecessary and violent construction

of the statute to make it include a 'policy of law' wholly

difEerent from that under contemplation when it was

framed.""* Kor, as has been seen, could the act, which was

an enlarging one, make any one incompetent who was com-

petent before,"' as little as the provision forbidding a woman
to make a contract of suretyship, in a statute whose main

purpose was to enlarge her powers over her property, could

abridge her common law right to mortgage it for the debt of

her husband."' On the other hand, where the purpose of a

statute relating to the rights and powers of married women
over their property was merely to protect the same against

her husband's interference and creditors, it was held to be be-

yond its scope to confer upon her any power or capacity to

contract which she did not possess before, or which was not

expressly or by necessary inference given her in the act
;'"'

and this although the act was recognized tobetn enlarging

and enabling one, to be administered in the spirit of tlie

'»' See Waraer v. Fowler, 8 Md. "» Ibid., at p. 487.

2.T ; Thistle v. Coal Co., 10 Id. '»" See ante, § 124.

129; Hotaling v. CroQise,.3 Ca'. >»» See Ibid.

60. >»' Moore v. Cornell, 68 Pa. St.

"' Tioga Co. y. South Creek rp., 320.

75 Pa. St. 433.

12
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rights enlarged by it,'"] And so, too, where the effect

of such a statute was simply to assimilate whatever property

might accrue to a married woman to an equitable estate

settled to her use, it was held that it gave no legal validity

to any contracts except such as, under a chancery jurisdiction,

would have had equitable validity ; and hence as a matter

of course, that it was beyond its scope to confer upon
married women who possessed no property a right to make
contracts which they could not have had before."'

[Other statutes belonging to this class are such as allow a

judgment debtor to pay his debt to the sheriff in discharge

thereof ;'" changing the commercial law,"' and the like.]

§ 129. Intent as an Element of Grime.—On this general princi-

ple of construction, [that the operation of an act, though
couched in general language, is not to be extended beyond
the immediate purpose it is designed to serve or accomplish,

because it is not to presume that the law is designed to be
changed further than is necessary therefor,] a statute which
made in unqualified terms an act criminal or penal, would be
understood as not applying where the act was excusable or
justifiable on grounds generally recognised bylaw. [Where
the language of the enactment indicates its applicability only
in the case of an absence of excuse, there can be no difficulty

.08 Bergey's App., 60 Pa. St. 408, 30 Oh. D. 169. See to similar

?;» ^ „ effect, under an act makine a iudff-

J° ^?''«^*.^- Neuter 33 N. J. L. ment obtained against a married
?63 ;

Vankirk v. Skillman, 34 Id. woman recoverable only out of her
109 ;

Lewis v. Perkins, 36 Id. 133

;

separate estate, OflEutt v. DanelerWi son V. Hei;bert, 41 Id. 454 ; (D. 0.; 5 Centr. Rep. 430; and see
Mather v. Brokaw, 43 Id. 587 ; Leinbach v. Templin, 105 Pa StHeywood v Shreeve, 44 Id. 94; 532; Spering v. Laughlin, 113 Id
Morris v. Lindsley 45 Id. 435; 209. But comp. Freaking v. Roll-
Bradley V Johnson, Id. 487; 46 Id. and, 53 N. Y. &2; Ackley v. Wes-
37 ; Condon V. Barr (N J.) 5 tervelt. 86 Id. 448: Tiemeyer v.
Centn Rep. 556. Under the Eng- Turnquist, 85 Id. 616; Adams v.
ishMaiTiedWomen s Property Act Curtis, 4 Lans. (N. Y. 164; Speck
of 1883; 45 ^^46 Vict. o. 75, b. 1, v. Gurnee, 25 Hun (N. Y ) 644-
sub. B. 3, permitting a married Cashman v. Henry, 75 N Y 103-woman to bind herself by her con- Cramer v. Hanaford. 53 "Wis 85'
tracts in respect of and to the ex- Tallman v. Jones, 13 Kan 438

,11 °1 ,^ seP^i^ate property " it is and also Zurn v. Noedel, 113 Pa.
held that her ownership of separate St 336
property at the time of making the "o Howev v Miller 67 N O
contract is essential to its validity 459.

'
<= .

"i J-
•

v..

as against her: Palliser v. Gurney, •" Crowell v. Van Bebber, 18
ii. R. 19 Q. B. D. 519. And see La. An. 687
In re Shakespear, Deakin v. Lakin,
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in limiting its scope and consequent operation to such

instances. Thus it has been held, that, to " suffer " a ram
to go at large, or out of the owner's enclosure, implies con-

sent or willingness on the latter's part ;'" and that a penalty

imposed for " suffering " hogs to run at large is incurred only

where they are voluntarily suffered so to do, and not where

they escape from the owner without his default."' But in

the absence of such an indication,] a statute which imposed

three months' imprisonment and the forfeiture of wages on

a servant who "absented himself from his service" before

his terra of service was completed, would necessarily be

understood as confined to cases where there was no lawful

excuse for the absence {a). A Statute which made it felony

" to break from prison," would not apply to a prisoner who
broke out from the prison on fire, not to recover his liberty,

but to save his life (i) : and one which declared it piracy to

" make a revolt in a ship," would not inclpde a revolt

necessary to restrain the master from unlawfully killing

persons on board (c), even if it could be justly called a revolt.

And a seaman would not be guilty of " deserting," who was

driven by the cruelty of his officers to leave his ship {d).

The sheriff who arrests under a . warrant the driver of the

mails, is not indictable for knowingly and willfully obstruct-

ing and retarding the mail (e). [And, where a statute gave

treble damages against any person who should commit waste

on land, pending a- suit for its recovery, it was held that the

act did not apply to a party wholly ignorant of the fact that

a suit was pending, on the ground that the statute should be

limited to the object the Legislature had in view."* Simi-

larly, statutes giving punitive, double or treble, damages

"» Selleck v. Selleck, 19 Conn. Steed v. McRae, 1 Dev. & B., L.
501. And see Hall v. Adams, 1 (N. C.) 435.1
Aik. (Vt.) 166 ; 3 Id. 130. (6) 2 Inst. 590.

"3 Com'th V. Fourteen Hogs, 10 (c) 11 & 13 Wm. 8, c. 7, s. 9 ; E.
Serg. & R. (Pa.) 393. v. Rose, 2 Cox, 839; The Shep-

(fls) 4 Geo. 4, c. 34, 8. 3 ; ite herdess, 5 Rob. 266.
Turner, 9 Q. B. 80. See also 31 {d) Edward v. Trevelliok, 4 E. &
Hen. 8, c. 13, Gibs. Cod. 887. [So B. 59.

it wa« held that act 1741, ch. 35. («) U. S. v Kirby, 7 Wallace.

^ 23, North Carolina, does not 482.

impose a penalty -where an over- '" Beed v. Davis, 8 Pick. (Mass.)
seer is entitled to leave by his con- 516. See ante, § 119; and corn-

tract, or may be turned away

:

pare, post, § 132.
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against one cutting and converting to his own use timber

growing on the land of another, without thelatter's consent,

are held confined to cases where some element of wilfulness,

wantonness, carelessness, or evil design enters into the act,"*

and do not, therefore, include the case of a corporation enter-

ing upon the lands of another and taking timber trees under

a right of eminent domain ;"" and this although, in conse-

quence of the failure of the company to give bond or make

compensation as required by statute, the taking of the land

was a trespass."']

§ 130. Incapacity, etc.—As mens rea, or a guilty mind, is,

with few exceptions, an essential element in constituting a

breach of the criminal law, a statute, however comprehen-

sive and unqualified it be in its language, is usually under-

stood as silently requiring that this element should be im-

ported into it, unless a contrary intention be expressed (a).

[It is, indeed, said, that, where the intent to do a forbidden

thing is wanting, a person commits no offence in law,

although he does that which is completely within all the

words of a statute which prohibits it, and which is silent

concerning the intent."'] A statute, for instance, which in

general terms enacted that every person who committed a

certain act should be adjudged a felon, would not include a

child under seven, or an idiot, or a lunatic during the loss of

his reason (J), or a man in a state of mental insensibility

caused by intoxication (o) ; for it would be unreasonable to

infer from the mere use of an unqualified term, an intention

to repeal the general principle that such persons are not

capable of a criminal intention. [In all cases in which the

statute makes the intention, as well as the act, an integral

part of the crime, the question of intoxication is material, in

'" Cohn V. Neeves, 40 Wis. not witkin this rule : U. S. v.

393 ; Kramer v. Goodlander, 98 Thomasson, 4 Biss. 99. A con-

Pa. St. 353, 363. struction, however, which would
"« Bethlehem, etc., Co. v. Yoder, make a man guilty regardless of

113 Pa. St. 136. See also Justice the question of intent, is not to be

V. R. R. Co., 87 Id. 38. preferred : Bradley v. People, 8
"' See cases in preceding note. Col. 599.
(a) See ex. gr. R. v. Harvey, L. (J) 1 Hale, 706 ; Eyston v. Studd,

R. 1 C. C. R. 284. Plowd. 465 ; Bac. Ab. Stat. I. 6.

"» Stiite V. Gardner, 5 Nev. 377. See Exp. Stamp, De Gex, 345.
But it is said that penal statutes (c) R. v. Moore, 3 C. & K. 319,

not authorizing indictments are
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order to test the accused's capacity to decide between right

and wrong.'" Thus, larceny involves a felonious intent,

afnd if one who takes property is too drunk to have any in-

tent, he. is not guilty thereof.""]

§131. Acts done in Assertion of Right.—Again, an act done

in the honest assertion of a right which would be good in

law. if well founded in fact, but which proves unfounded in

fact, would, for the same reason, not fall within a statute

which prohibited it under a penalty ; unless, indeed, the

penalty was in the nature simply of compensation for a civil

injury (a). So, if a man cut down a tree or demolished a

house standing on land of which he was in undisturbed pos-

session, and believed himself to be the owner, he would not

be punishable under Statutes whicK prohibited such acts in

general terms ; though it turned out that his , title was bad

and the property was not his (5). [So, an entry on the land

of another, under a bona fide claim of right, e. g., by an em-

ploye of a railroad company, ordered to fell trees on land

conveyed to the company, adjacent to its track, was held not

to be a criminal offense under the laws of North Carolina."']

If one demanded goods with threats, bona fide believing that

they belonged to him, he would not be guilty of robbery,

though civilly liable (c). [So, when a party bought cotton

of a firm, which was stored in certain houses, and, in

removing it, carried off cotton belonging to the firm in an-

other house, openly, and under a claim of right, as a party

of the trade, such taking was held not to be a felony.""] If

one forcibly took a girl under sixteen from the custody of

her guardian in the honest but mistaken belief that he was,

himself, invested with tliat character, and acted simply in

the exercise of his right as guardian, he would not be guilty

of the criminal offence of abduction, though that is defined

• "» Wenz V. State, 1 Tex. App. " State v. Cresset, 81 N. C. 579.

36. But as to mere belief, after warn-
'*" People V. Walker, 38 Mich, ing; see State v. Bryson, Id. 595.

156. See also, Hopt v. llopt, 104 (e) R. v. Hale, 3 0. & P. 409.

U. S. 631 ; Nevling v. Cora'th, 98 See also and comp. R. v. Crid-

Pa. St. 333 ; Smith v. Wilcox, 47 land, 7 E. & B. 853, 37 L. J. M. C.

Vt. 537. 287, and Morden v. Porter, 7

(a) See ex. gr. Lee v. Simpson, C.B. N.S. 641 ; 29 L.J. M.C. 213.

3 0. B. 871. "' Newton Manuf'g Co. v
(J) R. V Burnaby, 2 Lord Raym. White, 63 Ga. 697.

900.
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as " unlawfully taking a girl under sixteen out of the pos-

BCBsion and against the will of the person having the law-

ful care of her " {a). A man who fished in a tidal river, iix

the assertion of the general right which the law gives to fish

in such rivers (5), and in ignorance or in contestation of the

exclusive right of fishing in it claimed by another, would

not be liable to conviction of " unlawfully and wilfully "

fishing in the private fishery of another (c).

§ 132. Ignorance as a Defense.—But how far ignorance or

erroneous belief of a fact which is essential to the offence is

material, is a question which has given rise to some contro-

versy and conflict of decisions.'" It seems that where the

act done is one prima facie or usually lawful, calling for no

explanation or excuse, and is unlawful only under excep-

tional circumstances, ignorance or erroneous belief regard-

ing those cii'cumstances, is to be regarded as establishing the

absence of mens rea {d). Where a railway Act which " for

the better prevention of accidents or injury which might

arise" on the railway "from the unsafe and improper car-

riage of certain goods," enacted that every person who
should send gnnpowder or similarly dangerous articles by
the railway should mark or declare their nature, under a

penalty enforceable by imprisonment, it was held that

guilty knowledge was essential to a conviction, and that an
agent who had sent some cases of dangerous goods by a

railway, without mark or declaration, not only in ignorance
of their nature, but misinformed of it by his principal in

answer to his inquiries, had not incurred the penalty ; on
the ground that his ignorance, under such circumstances
proved the absence of mens rea (e) ; and yet he was under
no legal duty to send tlie goods, and he might have refused
to do so without actual inspection. A similar conclusion
was come to where, although there was no knowledge, there
were means of knowledge which were neglected. Ajnderthe

&^^- '•
'^'"'^'ti:' ^ ^- * ^- 513. (d)See R. v. Speed. 1 Lord

(6) Carter v. Muroot, 4 Burr. Raym. 583; R. v. Burnaby, 2 Id.
^^?°-„

<, . ,
800 ; Legg v. Pardoe, 9 C. B. N.

Qft
"^

?o T- ^''S?°"^ * ^- * S- S. 389 ;
Barton v. R., 3 Moo. P. C.

301, 33 L. J. 308. See supra, § 19.

"™ See § 139. Be!'^
^'*°^ ^" ^''''°°' ^ ^ & E.
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9 & 10 Wm. 3, c. 14, which after reciting that convictions

for embezzling government stores were found impractic-

able, because direct proof of the immediate taking could

rarely be made, but only that the goods were found in the

possession of the accused, and that they bore the king's

mark, enacted that the person in whose possession goods so

marked should be found, should forfeit the goods and 2001.,

unless he produced at the trial an official certificate of the

occasipn of their coming into his possession, it was held by

the Court for Crown casefe reserved, that such a person was

not liable to conviction, in the absence of proof that he

knew (though he had reasonable means of knowing,) that

the goods bore the government mark (a)., [So, where a

statute subjected the master of a steamboat to a penalty for

failing to deliver any letter that he should have " in his care

or within his power," it was held that there must, in order

to guilt, be knowledge on his part, and that the mere posses-

sion of the letter by the clerk of his boat was not enough.'"]

(a) K. V. Sleep, 1 L. & C. 44 ; 30
L. J. M. 0. 170 ; R. v. Wilmett, 3
Cox, 381 ; R. v. Cohen, 8 Cox, 41.

This decision, however, might be
questioned, on the authority of
another case, which was not cited,

where the Court of Exchequer held
that a dealer in tobacco was liable

to. the penalty imposed by the
Statute for having adulterated to-

bacco in his possession, ihough
ignorant of the adulteration. (5

& 6 Vict. c. 93 ; E. v. Woodrow,
15 M. & W. 404. See also per
Parke, B., inBurnby v. Bollett, 16

M. & W. 644 ; E. V. Trew, 3 East,

P. C. 831 ; B. V. Dixon, 3 M. & S.

11, 4 Camp. 13.) It may bedoubted
whether the literal construction of
the language, enforcing vigilance
for the proteotion of the public
from danger or robbery, by visiting

negligence (comp. R. v. Stephens,
ana R. v. Walter, cited infra, § 135)
as well asmisdeed with penal conse-
jjuences, would not have been more
in harmony with the intention, and
have more completely promoted
the object of the Legislature. See
Aberdare v. Hammett, L. R. 10 Q.
B. 163 ; also a case reported only
in the Law Times, where a person
" found in possession of the young

of salmon," In contravention of the
Salmon Fisheries Act, 24 & 35
Vict. c. 109, s. 15, was held not
liable to conviction, who, though
he knew he was in possession, did
not know the fish were salmon :

Hopton v. Thirlwall, 9 L. T. N.
S. 337. [But see' State v. Probasco,
63 Iowa,400,where,, under a statute
making it unlawful for the keeper
of a billiard hall "to permit any
minor . . to remain in such hall,"

a keeper might be convicted with-
out proof that he knew of the pres-
ence of a person who was a minor,
or the fact of such person's being a
minor. In Jamison v. Burton, 43
Iowa 383, the sale of intoxicating
liquors to a minor was held to be
an offence, although the seller did
not know that the buyer was a
minor, — cit. State v. Hatfield, 34
"Wis. 60. But see contra. Miller v.

State, 3 Ohio St. 475.]
«* U. S. V. Beaty, Hemps. 487.

See also, as to when knowledge is

necessary to, and ignorance a relief

from, liabilty : Barlow v. U. S., 7

Pet. 404; Giltner v. Gorham, 4
McLean, 403; U.S. v. Taylor, 5 Id.

343 ; Lee v. Lacey, 1 Ciauch C Ct.

363.



184 SCOPE AND PUEPOSE OF ACT. [§ 133

§ 133. On the other hand, where the act done is in its

nature a breach of the law by the person who does it, and

is divested of that character only when a certain fact

exists, the person who does the act in ignorance of that

fact, or in erroneous belief respecting it, cannot be said

to do it innocently, and is not excused by his igno-

rance or mistake. Thus, a married woman who married

a second husband would be guilty of bigamy, though she

honestly believed that the first was dead (a). So, the

offence of unlawfully taking a girl under sixteen out of the

possession and against the will of her parents, would be

committed, although the offender believed, from her appear-

ance and asseverations contrary to the fact, that she was

older (5). [And under an act making it an indictable misde-

meanor to obstruct any public road, the intent was held to be

immaterial.""] If ignorance or mistaken belief in such cases

disproved the mens rea, a man indicted for burglaiy would

be entitled to an acquittal on proof that when he broke into

the house, he wrongly believed it was past 6 a. m. (o). It was

held, that an Act which punishes an assault on a police officer

" in the execution of liis duty," was broken by a person who
assaulted an officer so engaged in private clothes, ignorant

that he was an officei- (d). The offence of receiving two or

more lunatics in an unlicensed house is committed, though the

persons were received in the belief, based on reasonable

grounds, that they were not lunatics (e). Under the special

Act which empowered a gas company to make the necessary

works for its business, subject to a penalty if it should
" suffer any wasliings to be conveyed or to flow " into any

stream or place, corrupting or fouling the water, the com-

pany was held liable to the penalty in a case where the

washings percolated tln-ough the bottom of its gas tank and

polluted a well without the knowledge of its servants (/.)

(a) 24 & 25 Vict. c. 100 ; R. v, (c) Per Bramwell, B., in R. y.
Gibbons, 13 Cox, 237, overruling Prince, ubi sup.
R. V. Horton, 11 Cox, 145. 670. (d) 3 & 3 Vict. c. 47, s. 18 : R. v.

(i) R. V. Prince, L. II. 3 C. C. Forbes, 10 Cox, 863.
154. See also K. v. Oliflei-, 10 (e) 8 & 9 Vict. c. 100, s. 44 ; R
Cox, 403 ; R. V. Myoock, 13 Cox, v. Bishop, 5 Q. B. D. 259.
28 ; R. V. Booth, Id, 231 ; R. v. (/) Hipkins v. Birmingliam Gas
Robins, 1 C. & K. 456. Co., 6 H. & N. 43. 80 L. J. Ex. 60.

"' McKibbin v. State, 40 Ark. [And see ante, § 133.]
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§ 134. There is another class of cases where the absence

of mens rea does not control the language of a Statute ; and

that is where the offence has been committed iu ignorance

or misapprehension of the law, and the Statute prohibiting

the act does not expressly make malice or wilfulness or

other intent an essential element of the offence (pi). [In

general, where, by common law, or statute, the doing of a

thing is forbidden, the doing of it wilfully, though without

any corrupt motive, is indictable ;"' and where a statute does

not require the acts declkred by it punishable to have been

done, in order to be so, knowingly, and they are not malum
per se, nor infamous, but only wrong because prohibited, a

criminal intent need not be proved, the offender being

bound to know the law and obey it at his peril."'] A man
who unlawfully fished in a non-tidal river, or trespassed on

land in search of game, would not escape conviction because

he honestly believed that the public was entitled to fish or

shoot there (&) ; such a right not being known to the law.

An apprentice who absented himself from his master's

service, did not escape the penal consequences by proving

that he had done so in the honest though erroneous belief,

founded on his lawyei-'s advice, that his indentures were void,

and that he was consequently at liberty to leave his service (o).

So, a cabman who persists in placing his cab on the premises

of a railway company, after being requested to remove it, is

penally liable for "wilfully trespassing and refusing to

quit," though he was under the persuasion, which was

(a) See Ellis v. Kelly, 6 H. & N. Morris v. People, 3 Denio (N. Y.)
333, 30 L. J. M. C. 35 ; Daniel v. 3«1.

Jones, 3 C. P. D. 351. (J) Hudson v. MoRae, 4 B. & S.
'" People V. Norton, 7 Barb. (N. 585, 33 L. J. M. C. 65 ; LeatU v.

T.) 477 ; and See People v. Bogart, Vine, 30 L. J. M. C. 307 ; Har-
3 Park. Cr. (N. Y.) 153 ; 3 Abb. greaves v. Diddams. L. R. 10 Q.
Pr. 193 ; U. S. v. Adams, 3 Dak. B. 583; Watkius v. Major, L. R.,
305. 10 0. P. 663. See also The Char-

'" U. S. V. Leathers, 6 Sawyer, lotta, 1 Dods. 387.

17; and see Smith v. Brown, 1 (c) 4 Geo. 4, c. 34, s. 3; Cooper
Wend. (N. Y.) 331. That a man, v. Simmons, 7 H. & N. 707, 31 L.
at least in a civil matter, need not J. M. C. 138, overruling Rider v.

know the law of his State better Wood, 39 L. J. M. C. 1. See also
tlian its Supreme Court, see Gcddes Willett v. Boote, 6 H. & N, 36, 30
V. Brown, 5 Phila. (Pa.) 180, ante, L. J. M. C. 6 ; and Youle v.

§ 1, note 1. Comp. post, § 136 : pin, 30 L. J. M. C. 334, 6 H. & N.
753.
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unfounded, that there existed a legal right to place his

veliiole there (a).

§135. Liability of Master foi: Servant's Act.—The principle

that mens rea is essential to criminalitj is subject., in some

classes of misdemeanors, and especially in cases of libel

and nuisance, to the more general one which makes a master

responsible for the wrongful act or default of his servant in

the course and within the scope of his employment, when

the servant is not forced upon him by law, and the work on

which he is employed is for the employei-'s private advantage

or profit, and not in the discharge of a public duty (5).

[Thus, where liquor was sold, or a gaming table kept, in vio-

lation of law, by an agent, the employer was held liable to

the penalty."'] In such cases, the act of the servant, though

not in obedience, and even contrary to his master's orders, is

yet taken to be the act of the master, and the latter has in

some of such cases been held penally responsible for it,

though personally ignorant of its committal. Thus, a baker

lias been held liable to a penalty for selling bread in which

his servant had, without his knowledge, mixed alum (e).

The owner of works carried on by his agents and workmen
for his profit, was held indictable for a nuisance committed

by them in the course and within the scope of their employ-

ment, although they had, in committing it, acted against his

orders {d). So, newspaper proprietors have been repeatedly

held indictable and punishable by fine and imprisonment

for a libel of whicii they had no knowledge, inserted by their

editor and sold by their publisher in their paper (e). It has

(a) Poulger v. Steadman, L. R. 8 See Parsons v. St. Matthews, L. E.
Q. B. 65. Comp. Jones v. Taylor, 3 0. P. 56 ; Wilson v. Halifax, L.
1 E. & E. 20. R. 3 Ex. 114 ; Mullins v. Collins,

(J) See the cases collected in L. R. 9 Q. B. 293. [But see Noll
HoUiday v. St. Leonard, 11 C. B. v. State, 84 Ala. 262 ; Mitchell v.

N. S. 192, 30 L. J. 861; Hartnall v. Mims, 8 Tex. 6 ; State v. Bacon,
Ryde Commissioners, 4 B. & S. 40 Vt. 456, to the eflfect that a
361, 33 L. J. 89 ; Ohiby v. Id., 5 principal is not liable for the act
B. & S. 743, 33 L. J. 2a6 ; Coe v. of his agent without his express
Wise, 5 B. & S. 440, 33 L. J. 281

;

authority.]
Tobin V. Reg. 33 L. J. 199, 204, 16 ((Z) R. v. Stephens, 1 Q. B. 793;
C. B. N. S. 310. See also Davies and see Tuberville v. Stamp, I
V. Havvey, L. R. 9 Q. B. 433

;

Lord Raym, 364, Carth. 425.
Stanley v. Dodd, 1 D. & R. 184. (e) R. v. Walter, 3 Esp. 21; R. v.

"» U, S. V. Voss, 1 Cranoh C. Gutch, M. & M. 448 ; R. v. Cut-
Ct. 101 ; U. 6. V. Conner, Id. 103. hell, Erskine's Speeches, Vol. 5.

(e) R. V. Dixon, 3 M. & S. 11. See Scarlett's Argument in R. v.
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been said that tlie principal or master is liable in such cases,

because he supplies the concern with the capital and reaps

the profits (a). At all events, he carries on a business in

which wrongful acts may be and even are apt to be com-

mitted by his agents and servants over whom he has absolute

control, and whom therefore he can by the exercise of due

diligence, prevent from doing wrongful acts ; and his igno-

rance is the result of negligence (S).

§ 136. Mens Rea and Guilty Mind,—It is necessary, as regards

mens rea, not to confound a guilty mind, in the legal sense

of the expression, with a guilty conscience or evil intention.

A statute which prohibited an act would be violated, though

the act were done without evil intention, or even under the

influence of a good motive. Thus, a man who sells an

obscene publication is subject to the penalty imposed on

that act by the 20 & 21 Vict. c. 83, although his object was

not to deprave the mind of the reader, but to expose the

tenets of a religious sect (c). The master of a ship who,

under general instructions to complete his cargo on the best

terms, traded with the enemy, would be guilty of the crime

{d) of barratry, though he acted solely under the motive of

serving his employer to the best advantage (e). A railway

company which had suffered a weighing machine in its

possession to continue out of repair for a fortnight, so that

it indicated more than the true weight, was lield to fall

within the enactment which imposed a penalty for being

found in possession of a weighing machine incorrect or

otherwise unjust ; although its servants had orders to make
a due allowance for the defect, when using it (/"). [So,

Burdett, givea in his Life by his (i) In this respect, indeed, it is

son, App. p. 321. As regards the remarkable that the criminal liabil-

present liability of newspaper pro- ity is more extensive than the civil,

prietois, see 6 & 7 Vict. c. 96, s. 7, See^jer Byles, J., in Parkesy. Pres-
and B. v. Holbrook, 3 Q. B. D. cott, L. K. 4 Ex. 182.

60, 47 L. J. Q. B. 35. (c) R. v. Hicklin, L. R. 3 Q. B.
(as) Per Lord Tenterden in R. v. 860 ; Steele v. Brannan, L. R. 7 C.

Gutch, iibi sup. Comp. The New- P. 261.

port, 10 Moo. 155. [But see Com'th (d) Vallejo v. Wheeler, Cowp.
V. Buckiiigiiam, Thach. Cr. Cas. 143.

(Mass.) 29. that evidence that the (e) Earle v. Rowcroft, 8 East,
editor, at the time ,of the publica- 126.

tion, was absent from town and (/ ) 5 & 6 Wm. 4, c. 63, s. 28 ;

had no concern in the publication Great Western R. Co. v. Bailie, 5

of the number containing the libel, B. & S. 928, 34 L. J. M. C. 81.

is admissible as going to the intent.]
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where sapervisors were by law directed to audit and allow

the accounts of certain judicial officers, and in case of neglect

or refusal were subjected to a penalty, it was held that the

latter was incurred by the mayor of a city, acting as super-

visor, who refused to audit an account of this class, because

the officer whose account was offered for audit, was, as he

lionestly believed,"' unconstitutionally appointed."" And a

justice of the peace was held liable for a misdemeanor in

refusing to take an affidavit in a cause before him, though

he acted in good faith in his refusal."' So, under sec. 96,

of the act of Congress of 20 July, 1868, a breach of its pro-

visions as to the construction of a distillery, is " Jinowingly

and wilfully "committed, and the penalty incurred, although

the departure from the prescribed details was for an honest

purpose and not followed by an abstraction of liquor."']

§ 137. Restriction of General Terms to Particular Parties.

—

Sometimes, to keep the Act within the limits of its object,

and not to disturb the existing law beyond what that object

requires, it is construed as operative between certain persons,

or under certain states of facts, or for certain purposes only,

though the language expresses no such circumscription of

the iield of its operation. The Act of 1854, for instance,

which required, among other things, that when a bill of sale

was made subject to a declaration of trust, the declaration

should be registered as well as the bill, on pain of invalidity

against the assignee, in the event of execution or bankruptcy,

was held to apply only to declarations of trusts by the

grantee for the grantor, but not to trusts declared by the

grantee in favor of other persons ; the object of the Act
being only to protect creditors against sham bills of sale,

and being completely attained by requiring the registration

of the first-mentioned trusts ; while the registration of any

others would have been foreign to the purposes of the Act
{a). So, the general language of the Merchant Shipping

"» On the strength of a decision '»' People v. Brooks, 1 Denio (N.
of the court of last resort in the Y.) 457.
State, in another case: seePurdy v. »» U. S. t. McKim. 3 Pitts. Rep.
People, 4 Hill (N. y.) 384. 155.™ Morris v. People, 3 Denio (N. (a) Hills v. Shepherd, 1 F. & P.
Y.) 381. 191 ; Robinson v. Collingwood, 34
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Act of 1854, 8. 299, which proTides that, if damage should

arise to person or property from non-observance of the sail-

ing rules, it should be considered as the wilful default of

the person in charge of the deck at the time, was confiued

by a due regard to the object in view, to the regulation of

the rights of the owners of ships in cases of collision, and

was therefore held not to affect the relations between the

master and his owners, so as to make the former guilty of

baiTatry, which would have been altogether foreign to the

scope of the Act (a).

The enactment (16 & 17 Vict, c. 59, s. 19) which makes

presentment of any draft on a banker payable to order or on

demand, if purporting to be indorsed (though a forgery) by
the payee, a sufficient authority to the banker to pay the

amount, is in the same way limited in its effect, as in its

object, to the relations between banker and customer

;

and does not prevent the latter from recovering his money
from the person who received it (5). The 16th section of

the Companies Clauses Consolidation Act, which provides

that no shareholder shall be entitled to transfer any share

after a call, until he has paid up all calls due on all his

shares, is only a protection to the company, giving it a lien

(Pa.) 147 ; Reibhiy v. Maclay, 2
Watts & S. (Pa.) 59; App v. Cor-
yell, 3 Pen. & W. (Pa.) 494 ; Conk-
lin V. Conway, 18 Pa. St. 329;
Hardy v. Hunt, 11 Cal. 343; Whit-
well V. Carter, 4 Mich. 329; House
V. McKenney, 46 Me. 94; Perkins
V. Eaton, 3 N. H. 152 ; Humphreys
V. Magee, 13 Mo. 485 ; Burroughs
V. Hunt, 1'3 Ind. 178 ; HutcMns v.

Stilwell, 18 B. Mon. (Ky.) 776;
Livingston v. Wootan, 1 N. & M.
S. C.) 178 ; Bledsoe v. Thompson,
6 Rich. (S. C.) 44; Corley v. Berry,
1 Bailey (S. C.)593; Forrest v.Hart,

(8 Murph. (N. C.) 458; Alford v.

Burke, 21 Ga. 46 ; Jacobs v. Wal-
ton, 1 Harr. (Del. ) 496 ; Eeynolds
V. McKinney, 4 Kan. 94 ; Perkins
V. Hyde, 6 Yerg. (Tenn.) 288; Shain
V. Searcy, 20 Tex. 122.J

(a) Grills v. The General Iron
Screw Co., L. R. 1 C. P. 600, 3 C.

P. 476.

(i) Ogden v. Benas, L. R. 9 C.
P. 513.

L. J. C. P. 18, 17 C. B. N. S. 777.

See also Hodson v. Sharpe, 10
East, 350. So, the provision in

the 8 & 9 Vict. c. 109, whicli, after

making all wagers null and void

enacts that no suit shall be main-
tained to recover money won on a
wager or deposited to abide the
event, is construed as only prevent-

ing a party to the wager from suing
to recover his winning, b>it not to

prevent him from suing the stake-

holder to recover his deposit:

Hampden tt. Walsh, 1 Q. B. D.
189. [Comp. Kelly v. Bart-

ley, 1 Sandf. (N. Y.) 15;
O'Maley v. Reese, 6 Barb. fN. Y.)

658; Vl?cher V. Yates, 11 Johns.
(N. Y.) 28; Storey v. Brennan, 15

N. Y. 524; Parmelee v. Rogers, 26
111. 56; Stephens V. Sharp, Id. 404;

Wood V. Duncan, 9 Port. (Ala.)

237: Schackleford v. Ward, 3 Ala.

37; Ivey v. Phifer, 11 Id. 535;

Moore v. Trippe, 20^ N. J. L. 263
;

Siitphin v. Crozer, 30 Id. 257; Mc-
Allister V. HoflEman, 16 S. & R.
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or charge upon the shares ; but it does not affect the validity

of a transfer as regards the creditors of the company, if the

company has assented to it (a). So, it has been held that the

provisions of a railway Act which place the management of

the company's affairs in the hands of a certain number of

directors, were intended for the protection of the share-

holders merely, and that it was not open to a stranger to

object that they had not been complied with (&). [So, where

an act of Congress provided that the total liability of any one

borrower from a national bank should at no time exceed one

tenth of the amount of the capital stock of the bank actu-

ally paid in, and a bank made loans to a person in excess of

the amount so prescribed, it was held that this limitation

was intended as a general rule for conducting the business

of the bank, to protect the latter, its stockholders and credi-

tors from unwise banking, and in holding the loan, not

to be irrecoverable by reason of the limitation and excess,

the Court said : " We should not interpret the section so as

to carry its prohibition beyond its true purpose, and thus

cause it to destroy the very interest it intended to protect by
the regulation.'"] The 38th section of the Companies Act of

1867, which requires that every prospectus shall specify all

contracts entered into by the company or by its promoters,
before the issue of the prospectus, and declares every pro-

spectus which does not specify them, fraudulent on the part

of the promoters and directors who knowingly issued it, as

regards persons taking shares, is, literally, wide enough to

include every contract made by a promoter even regarding
his own private affairs ; but it was limited in construction to
the objects of the Act, which was the protection of share-
holders. It was held, therefore, to include only such contracts
as were calculated to influence persons in applying for

(a) Littledale's Case, L. R. 9 C!h. become indebted to the bank, a

/h\ Th„™„„ TT /I T>
director, -TOho, at the same time,

4 M X a? 1^0^''^'' °"- "" ^°^^' "^"^ t^« president of a company
mn^S^-J^^- J, , „„ -n o

'^'^ich had borrowed money ?rom

9ft 0^ rnmnn?""!'
^^

^*i
^'- "^^ ^'"'^' ''"d who, for this^debt.

man ?h9 T^f wq ^„^^"° T^-^,°"-
^ave the bank his draft upon the

P,.^; a?.H au ,f^' ^ r^''^'.
I'lc'^ey. treasurer of his company, incurred

,^ wl= liw ^11,°'J'
JJ-/li8senting, no liability by the wmk Corn-

it was held, that, under a bank pare post. S 868
charter forbidding a director to



§137] SCOPE AND PDEPOSE OF ACT. 191

shares {a); but not to create any duty towards bondholders (J).

[A familiar instance of this species of construction is that

which has been applied to statutes relating to usury and

declaring usurious contracts void, either entirely or to the

extent of the excess over legal interest. In many instances,

these statutes have been regarded as giving a defence only

to the borrower, a defense personal to himself and his pri-

vies, among which have been variously included sureties,"*

accommodation indorsers,"' repi-esentatives, heirs and the

like ;"' in others it has been held, that, where the contract

would be void as to him, it would be good as against a third

party, e. g., a purchaser of the equity of redemption subject

(a) Twycross v. Grant, 2 C. P.
D. 469.

(5) Cornell v. Hay, L. E. 8 0. P.
338.

'^ But see contra : Lamville,
etc., B'k V. Bingham, 50 Vt. 105 ;

and see Culver V. Wilbern, 48 Iowa,
26 ; Swift V. Adkins, 2 Lea (Tenn.)
137.

185 But see AUerton v. Belden, 49
N. T. 373 ; Stewart v. Bramhall,
18 N. Y. Supr. Ct. 139 ; Cadya v.

Goodnow, 49 Vt. 400 ; Kendall v.

Vimderlip, 2 Mackey (D. C.) 105.

Comp. Macungie Sav. B'k v.

Hottenstein, 89 Pa. St. 338 ; Bly
V. Bank, 79 Id. 453 (cases of nova-
tion).

"« See Obio, etc., R. R Co. v.

Kasson, 37 N. Y. 218 ; Bullard v.

Raynard, 30 Id. 19? ; Billington v.

Wagoner, 33 Id. 31 ; "Williams v.

Tilt, 36 Id. 319; Merch. Exch. Nat.
B'k V. Comm. Warehouse Co., 33
Id. 317; Bank v. Edwards, 1 Barb.
(N. Y.) 271; Fullerton v. McCurdy,
4 Lans. (N. Y.) 132 ; Dix v. Van
Wyck, 2 Hill (N. Y) 532 ;

(but see
Chamberlain v. Dempsey, 14 Abb.
Pr. (N. Y.) 241 ; Cole v. Savage,
10 Paige (N. Y.) 583; Post v. Dart,
8 Id. 639 ; Brooks v. Aveiy, 4 N.
Y. 235 ;) Green v. Kemp, 13 Mass.
515 ; Bridge v. Hubbard, 15 Id.

96 ; Com'th v. Weiher, 3 Met.
(Mass.) 445 ; Henderson v. Bellew,
45 III. 323 ; Valentine v. Pish, Id.

463 ; Essley v. Sloan, 116 Id. 391
;

Huston V. Stringham. 31 Iowa, 36;
Carmichael v. Bodfish, 32 Id. 418 ;

Penno v. Sayre, 3 Ala. 458 ; Cain
V. Gimon, 36 Id. 168 ; Gray v.

Brown, 23 Id. 262 ; McGuire v.

Van Pelt, 55 Id. 344 ; O'Neil v.

Cleveland, 30 N. J. Eq. 273; Lee v.

^
Stiger, Id. 610 ; Farmer's & Mech.
B'k V. Kimmel, 1 Mich. 84;
Loomis V. Eastun, 33 Conn. 550 ;

Austin V. Chittenden, 83 Vt. 553 ;

Reed v. Eastman, 50 Id. 67 ; New-
bury B'k V. Sinclair, 60 N. H. 100;
Bensley v. Homier, 42 Wis. 631

;

Ready v. Huebner, 46 Id. 692 j

Braper v. Emerson, 22 Id. 147 ;

Lazear v. Bank, 52 Md. 78 ; (but
see Thorn v. Doub, 8 Gill & J.

(Md.) 1 ;) Ransom V. Hays, 39 Mo.
445 ; Cramer v. Lepper, 26 Ohio
St. 59 ; Smith v. Bank, Id. 141

;

Stephen v. Muir, 8 Ind. 352 ; Con-
well V. Pumphrey, 9 Id. 135

;

Wright V. Bundy, 11 Id. 398; Stein

V. Indianapolis, etc., Ass'n, 18 Id.

237 ; Stockton v. Coleman, 39 Id.

107 ; Studabaker v. Marquardt, 55
Id. 341 (but see Cole v. Bansemer,
26 Id. 94) ; Campbell v. Johnston,
4 Dana (Ky.) 177; Pritchett v.

Mitchell, 17 Kan. 355 ; Pickett v.

Bank, 32 Ark. 346 ; Spengler v.

Snapp, 5 Leigh (Va.) 478 ; Lea v.

Feamster, 21 W. Va. 108. But see

contra : McAlister v. Jermaa, 33
Miss. 142 (comp. Dennistown v.

Potts, 26 Id. 13); Cummins v. Wire,
6 N. J. Eq. 73 (comp. Dolman v.

Cook, 14 Id. 56 ; ConOver v.

Hobart, 24 Id. 120) ; Green v.

Tyler, 39 Pa. St. 361 ; Link v.

Assoc'n, 89 Id. 15 ; Sehutt v.

Evans, 109 Id. 635 (accomm. endor-

ser) ; Nisbett V. Walker, 4 Ga.

231.
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to an usurious mortgage, except as to illegal interest, which

was to be deducted ;"' and in others, again, it has been

decided that the defense could not be set up against a bona

fide holder of the debt without notice of the usury;"' and

again, that the lender cannot avoid his contract on the

ground of usury.'" So, a bond given by way of margin, to

secure the settlement of differences in a stock gambling

transaction, may be void as between the original parties, but

valid in the hands of an innocent assignee for value."" And
even as between the original parties, if one of them intended

a bona fide purchase or sale, the contract will be good as to

him and enforceable by him, unaffected by the secret cor-

rupt intent of the other."']

§ 138. Presumption against Permitting Evasion.—It is the duty

of the judge to make such construction as shall suppress all

evasions for the continuance of the mischief (a). To carry

out effectually the object of a statute, it must be so construed

as to defeat all attempts to do or avoid in an indirect or

circuitous manner that which it has prohibited or enjoined (b).

In fraudem legis facit, qui, salvis verbis legis, sententiam

ejus circumvenit (c) ; and a statute is understood as extend-

ing to ail such circumventions, and rendering them unavail-

ing. Quando aliquid prohibetur, prohibetur et omne per

'" See Ladd v. Wiggin, 35 N. H. ertson, 13 Cush. (Mass.) 156 (comp.
431. act 1863, ch. 243); True v. Triplett,

"'See Jackson V. Bowen, 7 Cow. 4 Mete. (Ky.) 57 ; and see McCul-
(N. Y.) 18; Powell V. Waters, 8 lough v. Mitchell, 64 Ala. 250;
Id. 669 ; Kent v. Walton, 7 Wend. Bank of Washington v. Arthur, 3

(N. Y.) 256 ; Hackley v. Sprague, Gratt. (Va.) 173.
10 Id. 113 ; Smedburg v. Simpson, '^s Elwell v. Chamberlain, 4
2 Sandf. (N. Y.) 85 (but see Hall Bosw. (N. Y.) 320 ; Glovereville
V. Ernest, 36 Barb. 585) ; Smalley B'k v. Peace, 15 Hun (N. Y.) 564 ;

V. Doughty, 6 Bosw. (N. Y.) 66 ; Riley v. Gregg, 16 Wis. 606.
Conkling v. UDderhill, 4 111. 388 ;

»» See Griffiths v. Sears, 113 Pa.
Freeman v. Brittin, 17 N. J. Bq. St. 523. But see Unger v. Boas,
191 ; Creed v. Stevens, 4 Whart. 13 Id. 600 ; Tenney v. Foote, 4 111.

(Pa.) 223 ; Clapp v. Hanson, 15 App. 594.
Me. 345; Thomasson B'k v. Stimp- "' Williams v. Tiedeman, 6 Mo.
son, 21 Id. 195 : Forbes v. Marsh, App. 269. See, to similar effect,

3 N. H. 119 ;
Gross v. Funk, 20 Wall v. Schneider, 59 Wis. 353

;

Kan. 655 ; Partridge v.. Williams, and compare Bartlett v. Smith, 4
72 Ga. 807 (note assigned as coll. McCrary, 388.
security) ; and see Mitchell v. (o) Magdalen College Case, 11
McCullough. 09 Ala. 179 ; Roches- Rep. 716
ter B'k v. McLeod Co., 27 Minn. (fi) Bac. Ab. Statute J. ; Com.
87. But see contra : Lloyd v. Dig. Parlmt. R. 28.
Scott, 4 Pet. 205 ; Kendall v. Rob- (c) 3 Dig. 1, 3, 29.
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quod devenitur ad illud (a). When the acts of the parties

are adopted for the purpose of effecting a thing which is

prohibited, and the thii^g prohibited is in consequence effect-

ed, the parties have done that which they have purposely

caused, though they may have done it indirectly (J). When
the thing done is substantially that which was prohibited,

it falls within the Act, simply because, according to the true

construction of the statute, it is the thing thereby prohib-

ited (c). Whenever Courts see such attempts at conceal-

ment, "they brush away the cobweb varnish," and show

the transaction in its true light {d). They see things as ordin-

ary men do (e), and see through them. Whatever might be

the form or color of the transaction, the law looks to the

substance of it (/"). [So it was said with reference to a

statute which forbade preferences in assignments for benefit

of creditors, that the form of the transaction was not

material, so long as it amounted to an absolute transfer of

the debtor's property for that purpose ;'" and that the law

could not be evaded " by any sham departure from the

general form of assignments." '" And concerning] the

Usury Act, it was said that if the contract really was an

usurious loan of money, the wit of man could not find a shift

to take it out of the Act
(ff).

So, if the contract be a wager in

substance, no matter how the end 16 brought about, it would

be void, though the object were ever so cunningly concealed

in the form given to the transaction (A)
;

[e. g., a written

promise to pay a, sura of money, or a promissory note pay-

able on the happening of a contingency which is the subject

(a) 3 Inst. 48. (ff) Per Lord Mansfield in Floyer
(6) Per Blackburn, J., in Jeffries v. Edwards, Cowp. 114 ; [Mills v.

V. Alexander, 31 L. J. Ch. 148, 8 Buildiug Assoo'n. 75 N. C. 292 ;

H. L. 594. Martin v, Building Assoc'n, 3

(c) Per Lord Cranworth in Cold. (Tenn.) 418, citing Lord
Philpott V. St. George's Hospital, Coke's warning :

" To them that

6 H. L. 338, 37 L. J. Ch. 72. lend money, my caveat is, that,

(d) Per Wilmot, C. J., in Collins neither directly nor indirectly, by
V. Blantern, 2 Wils. 349. art or cunning invention, they take

(«) Per Brougham in Warner v. above six in the hundred; for they
Armstrong, 3 M. & K. 45. that sseke by slight to creepe out

(/) Pel- Lord Tenterden in Solarte of these statutes, will deceive them-
V. Melville, 1 Man. & Ky. 204. selves and repent in the end.'"]

»2 Johnson's App., 103 Pa. St. (/i) Tate v. Wellings, 3 'T. R.
373, 877. 531 ; Boldero v. Jacksoni 11 East,

'« Fallon's App., 43 Pa. St. 235. 613 ; White v. Wright, 8 B. & 0.

See, however, post, § 145. 278.

13
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of the wager;"* an agreement between two persons, by

which one was to sell and the other to buy a lot of hogs at

a certain sum per pound, payable upon the happening of the

contingency ;'" a policy of insurance taken upon the life of

another by one who has no insurable interest in the insured ;"*

a contract to deliver goods or stocks at a future day, the real

intent of which is not to deliver the goods or stocks at all,

but to speculate in the rise and fall of their prices, the one

party to pay to the other the difference between the contract

price and the market price upon the date fixed for the exe-

cution of the contract.'"]

§ 139. An Act which prohibited under a penalty the per-

formance of plays without license, would extend to a per-

formance where the actors did not come on the stage, but

acted in a chamber below it, and their figures were reflected

by mirrors so as to appear to the spectators to be on the

stage {a). Lord Campbell's Act, which requires, under cer-

tain circumstances, the insertion of a full apology in a news-

paper, for a libel, would not be complied with, if the apol-

ogy, however suitable in its terms, was printed in such type

'" Guyman v. Burlingame, 36 Id. 369. But the mere fact that
111. 201 ; Sipe v. Finarty, 6 Iowa, goods or stocks are sold tobedeliv-
394; Given v. Rogers, 11 Ala. 543; eredat a future date, which are not,

Hudd V. Barnett, 14 Ind. 35. at the time of the miLking of thecon-
'" Lucas v. Harper, 24 Ohio St. tract, in possession of the seller,

338. does not make the transaction a
"6 Warnock v. Davis, 104 U. S. wager, if there is an honest inten-

775 ; Gilbert v. Moose, 104 Pa. St. tion to deliver : Bartlett v. Smith,
74; and see Blattenbferger v. Hoi- 4 McCrary, 388; Cole v. Milmine,
man, 103 Id.' 555, as to the assignee 88 111. 349; Maxton v. Gheen, 75
of such with knowledge of the Pa. St. 166; and see Gilbert v.
fraud. Gaugar, 8 Biss. 214 ; Barnard v.

>« Iiwin V. Williar, 110 U. 8. Backhaus, 52 "Wis. 593. And an
499 ; Hentz v. JeWell, 4 Woods, agreement to share the profits and
656; Kirkpatrick v. Adams, 30 lossesupon the sale of stocks owned
Fed. Rep. 387 (cotton futures); by one of the parties thereto and
Bartlett v. Smith, 4 McCrary, 388 bought by him through a broker
(wheat); Story v. Solomon, 71 JS. on margin, is not a wager contract,
Y. 430; Kingsbury v. Klrwan, 77 nor illegal stockjobbing: BuUard v.
Id. 612 ; Yerkes v. Solomon, 18 N. Smith, 139 Mass. 492; a contract to
Y. Supr. Ct. 471; Beveridge v. deal in stocks on margin not being
Hewitt, 8 111. App. 467; Pickering illegal, if the stocks are actually
v. (Jease, 79 111. 828 ; North v. purchased and the contract is not
Phillips, 89 Pa.St. 350; Griffiths v. one merely for the payment of dif
Sears, 112 Id. 523 ; Rumsey v. fercnces : Hatch v. Douglas, 48
Berry, 65 Me. 570; Barnard v. Conn. 116.
Buokhaus, 63 Wis. 693 (grain); (a) 6 «& 7 Vict. c. 68, s. 2; Day v.

Waterman v. Buckland, 1 Mo. Simpson, 18 C. B. N. S f80, 34 h.
App. 45; Williams v. Tiedeman, 6 J. M. C. 149.
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or in such a part of the paper as would be likely to escape

the attention of ordinary readers {a). [An act providing

that public notice of an intended application for a borough

charter shall be given in at least one newspaper of the

proper county, is not complied with unless the notice states

the time and place, when and where the petition is to be

presented.'"] The Act of 1854 which required the registra-

tion of bills of sale of personal chattels, was held to extend

to agreements for a bill of sale, constituting an equitable

assignment (5). And where the grantor of a bill of sale of

furniture remained in possession as the servant of the gran-

tee, with leave to use the furniture as part of his salary, it

was held that the grantee was not in possession by his ser-

vant, but that the grantor was in possession within the

meaning, for the case was within the mischief, of the Act (c).

[Where a statute forbids a married woman to make herself

liable as a surety for the debt of another, her acceptance of

a bill of exchange, drawn on her for the purpose of paying

a debt due the drawer by a third party, is void."' And
where she is prohibited, during her second marriage, from
" alienating" such real estate as she may have acquired by
virtue of her former marriage, that prohibition cannot be

evaded by her mortgaging such property."" And so, where

she is forbidden to convey her real estate without joinder of

her husband and acknowledgment, she cannot bind her-

self by an agreement to convey, except with joinder of her

husband and acknowledgment.'" Under a statute prohibit-,

ing the standing of a jack and letting him to mares for

profit and hire, without license, the standing of a jack under

a contract to have the mules at a stipulated price, less than

(as) 6 & 7 Vict. c. 96, s. 3; Lafoce 144; Marsden v. Meadows, 7 Q. B.
V. Smith, 3 H. & N. 735, 28 L. J. D. 80; Woodgate v. Godfrey, 5 Ex.
Ex. 83. D. 24.

'« Rhoads' App., 101 Pa. St. (c) Picliard v. Marriage. 1 Ex.
284. Whether such notice may be D. 364 ; Exp. Lewis. L. R. 6 Ch.
published in a i^eekly religious 626. See another example in Stal-

paper, was not decided. lard v. Marks, 3 Q. B. D. 412.

(6) 17 & 18 Vict. c. 36 ;. Exp. "» Cooley v. Barcroft, 43 N. J.

Mackay, L. R. 8 Ch. 643; Edwards L. 363.

V. Edwards, 2 Ch. D. 291; Branton "» Vinnedge v. Shaffer, 35 Tnd.

V. Giiffets, 2 C. P. D. 212 ; Exp. 341 ; even where there are no cliil-

Odell, 10 Ch. D. 76; but comp. drenilb.
Allsopp V. Day, 7 H. & N. 457; '" Milwee v. Milwee, 44 Ark.
Byerley v. Prevost, L. R. 6 C. P. 112 ; Felkner v. Tighe, 39 Id. 857,
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the valne, equally requires a license.'" An agent selling

tickets at a picnic, for which beer is furnished on presenta-

tion, may be convicted of selling liquor without license.'"

An instrument whereby one gave to another an irrevocable

power of attorney, with the right to substitute other attor-

neys, to'sell land to be granted to the maker as a colonist,

to a certain person or to any one the latter should name, was

held to be a contract to sell the land before issuance of title

and void.'" And a corporation whose charter did not allow

it to sell coal, but which owned large quantities of coal land

which it leased to others to be worked, was held to be

within an act imposing certain taxes upon corporations pos-

sessing the right to mine or purchase and sell coal.'" An
act authorizing the issue of municipal bonds " at not less

than par," but allowing councils to pay areasonable compen-

sation for the sale or negotiation of the bonds would not

warrant the allowance of a commission to a purchaser of the

bonds from the city at par ; for that would be a sale at less

than par."']

§ 140. The Mortmain Act of G-eo. 2, which prohibits the

disposition to a charity, of land, or money to be laid out in

the purchase of land, otherwise than by deed executed twelve

months before the donor's death, to be enrolled within six

months from its execution and to take effect immediately,

and without power of revocation or any reservation for the

benefit of the donor, has frequently been the subjept of

such experiments. Thus, a bequest of money to the com-

mittee of a school, on condition that they would provide

land for a charitable purpose, would fall within the Act; for

such a transaction differs but in name from a purchase of

the land and a devise of it (a). The testator did not, indeed,

directly devise the land ; but he gave money in considera-

tion o:f land being given to a charity, which was substan-

tially tlie same thing. So, if money were bequeathed to be

'" Com'th V. Harris, 8 B. Mon. '" Whelen'a Add.. 108 Pa. St.'

(Ky.) -STd. 168.
»» Oom'th V. Heffner, 8 Leg. (a) Atty.-Genl. v. Davies, 9 Ves.

Gaz. (Pa.) 106. 535; and see the judgment of Lord
'" Cooke V. Lindsay, 57 Tex. 67. Cranworth in Philpott v. St
'" Big Black Creek, etc., Co. v. George's Hospital, 6 H. L. 849.

Com'th, 94 Pa. St. 450.
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laid out in building houses, where there was no land already

in mortmain (a) to build them on, such a bequest would be

construed as an indirect instruction to purchase land for the

purpose (i). Where the owner of land, with the object of

evading the statute^s, executed a. deed, which he kept con-

cealed till his death, whereby he covenanted that he or his

executors would pay to certain trustees for certain charitable

purposes, a large sum of money, which would necessarily

have to be raised out of his land, this was held to fall within

the prohibition of the statute. The creation of a fictitious

debt on which execution might issue, and the land be taken,

was but an indirect mode of making a gift of the land (o).

[Under an act imposing collateral inheritance tax on " estates

by will . . . or . . . transferred by deed, grant, bargain or sale

made or intended to take effect in possession or enjoyment

after the death of the grantors," and requiring the executors

to pay it, a person will not be permitted to evade the impo-

sition by a conveyance of his estate during his life-time, even

where possession is taken by the grantee before the gran-

tor's death, if the enjoyment of the property conveyed is

not intended to take effect nntil after his death.'" And,

where a decedent, during his life-time had assigned certain

stock to a trustee, in trust that he would pay the assignor

the income for life and, after his death, certain sums and

annuities to persons named in the declaration of trust, if

they survived, and the remainder to purposes to be declared

in his will, reserving the right to revoke all the trusts

declarfcd, it was, after his death without such revocation,

held that the sum assigned was subject to collateral inheri-

tance tax, and that the executors were the persons from whom
it was to be demanded."" Under an ordinance prohibiting

persons from " erecting " or " building " wooden houses,

etc., the elevation or enlargement of a wooden building, so '

(a) Comp. Brodie v. Chandos, 1 337, 47 L. J. 863 ; comp. Be Rob-
Bro. C. (J. 44n; iind Pritchard v. Bon, 19 Ch. D. 156, 51 L. J. 337.

Arbouin, 3 Russ. 456. "' Reish v. Com'th, 106 Pa. St!

(J) Atty.-Genl. v.Tyiidall, Ambl. 531.

614; Mather v. Scott. 2 Keen, 173; "« Wright's App., 38 Pa. St.

Giblett V. I-Iobson, 3 M. & K. 517. 507. And see Tiitt v. Crotzer, 13

(c) Jeffries v. Alexander, 8 H. Id. 451. But see, under the act 33
L. 594, 31 L. J. Ch. 9 ; and per & 33 Vict. c. 71, s. 87, post, § 144.

Our. In Attree v. Hame, 9 Ch. D.



198 EVASION. [§ 14:1

as materiallj to alter its character, was held to be punish-

able.""]

§ 141. So, a settlement, under the Poor law, by renting

a tenement, was not obtained where the renting was color-

able or fraudulent (a). It has been held that where a woman

pregnant with an illegitimate child was fraudulently removed

by the officers of the parish in which she was settled
(J>)

to

another parish, the child's settlement was not the parish^

where it was born, but that in which it would, but for the

fraudulent removal, have been born (o). Indeed, it has

been held that where an unmarried woman was removed to

a parish by order of justices, and gave birth to a child there,

and the order was quashed on appeal, the child was to be

regarded as born in the parish where he ought to have been,

and not where he actually was born (d). Where a woman,

after failing to obtain a bastardy order where she resided,

removed to a neighboring borough for the avowed purpose

of trying to get the order there ; it was held that the justices

of the borough had no jurisdiction to make it, under the

Act which gives such authority to justices of the place where

the woman " resides " (e). It would have been different if

she had not removed for the sole object of getting into

another jurisdiction {/).

"9 Douglass V. Com'th, 3 Rawle a clause la the act permitting
(Pa.) 363. But see Booth v. State, wooden dwelling bouses to be
4 Conn. 65, where repairing and raised under certain circumstances,
changing into a dwelling a build- (a) R. v. "Woodland, 1 T. R. 261;
ing originally erected for a meeting R. v. Tillingham, 1 B. & Ad. 180 ;

house and subsequently used as a R. v. St. Sepulchre, Id. 934.
joiner's shop was held not to be an (J) See R v. Astley, 4 Doug.
erection prohibited by statute; also, 389.
Tuttle V. State, Id. 68, as to (c) Masters v. Child, 3 Salk. 66

;

removal, repair and addition
; Tewkesbu^ v. Twyning, 3 Bott.

Daggett V. State, Id. 61, as to 3 ; comp. R. v. Mattersey, 4 B. &
addition to a wooden building; and Ad. 311 ; R. v. Halifax, 3 B. &
Brown v. Hunn, 37 Id. 383, as to Ad. 211 ; and R. v. Birmingham,
the removal of a wooden building 8 B. & C. 39.
from one part of a lot to another (d) Much Waltham v. Peram, 3
and its permiinent location at the Salk. 474; Westbury v. Coston, Id.
latter. See also N. Y. Fire Dep't 533 ; R. v. Great Salkeld, 6 M. &
V. Buhler, 35 N. Y. 177, that a S. 408.
building originally used as a dwell- (e) R. v. Myott, 33 L. J. M. C.
ing, but no longer so used, is with- 138; R. v. Annandale, 3 T. R. 382,
in the proliibition of an act in 385.
regard to tlie eieclion of wooden or (/) R. v. Hughes, Dears. & B.
frame buildings within the five 188 ; 30 L. J. M. C. 133; Massey v.

limits of the city of New York, so Burton, 3 H. & N. 597 ; 2i L. J.
as to prohibit its being raised under Ex. 101. [But a person maj



§ 142] EVASION. 199

§ 142. [Under an act which required, in suits upon certain

causes of action, that the defendant should, within a certain

time, file an affidavit of his defence, setting forth the nature

and character of the same, and, in default thereof, allowing

the court to enter judgment for plaintiff, it was held that

the court had authority and was bound to enter judgment,

not only where the defendant failed to file any affidavit of

defence, but also in those cases, where the defence set forth

by him, in his affidavit, was insufficient in law to bar a

recovery ; otherwise, not only would the reqiiirement to set

forth the nature and character of the defence be a useless

exaction, but the duty could, in every case, be evaded by a

frivolous affidavit."" Again, a general railroad act passed in

1849 required a railrosid company, locating its line on a

public road, to reconstruct the same in another location. A
survey made of a railroad, in 1871, took in a county road.

The construction of the railroad was not begun until 187?'.

Meanwhile the road was taken into a city as a street. It was

held that the liability of the railroad company, under the

act of 1849, accrued at the date of its location by the survey

in 1871, and was not changed by the subsequent delay of

the company to complete its works.'" Again, where an act

granting certain privileges to a street passenger railway

company, authorized its directors to declare dividends of its

profits " at such time or times as they may deem expedient,"

but provided that the company 'should annually pay into

the city treasury a tax of six percentum upon so much
of any dividend declared as should exceed six percentum

upon its capital stock, it was held, not only that the term

"capital stock" related to the amount of capital stock

actually paid in and not to the amount -of the nominal

autliorizfed capital stock, but that the provision for the

become a stockholder in a build- '" Pittsb., etc., Ry. Co. v.

ing association for the mere pur- Com'th, 101 Pa. St. 193. The
pose of ohtaining a loan, and the fine imposed by the act, however,
fact that this alone was his pur- is a punishment for the idisregard

pose, constitutes no objection to of the duty of reconstruction, not
liis exercising all the rights of for taking the highway ; and hence
membership therein : Mech., etc., the railroad company cannot be
Ass'n V. Wilcox, 24 Conn. 147.] compelled in criminal proceedings

160 ifyest V. Simmons, 3 Whart. either to remove its works, or to

(Pa.) 361 ; Rising v. Patterson, 5 reconstruct the road, but only the

Id. 316. fine can be inflicted : lb.
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annual payment of a tax upon " any dividend declared," etc.,

contemplated that the tax should be based upon the aggregate

of dividends declared in any one year, and not upon any

single dividend.'"'

§ 143. [It has been held, that,] where the payment of

rates is made a matter of personal qualification, the Act

would not be complied with if they were paid by another

person on behalf of him wlio claims the qualification (a).

[But, where the agency of the person who pays the tax, the

payment of which by one is a prerequisite to qualify him as

a voter, is recognized by the latter, he acquires the same

right as if payment were made with his own hand."" And
consequently, if such payment by another is subsequently

ratified by the person for whom it is made, though, at the

time, without his knowledge, it will be sufficient to confer

upon him the right to vote.'" Acc6rdingly, it has been held

in Pennsylvania, that the requirement of payment of taxes

thirty days before the election, as a qualification for the

right of voting, is satisfied by a payment thereof by another

person, if appropriated, at the time of payment to the credit

of the particular person by name, on whose account it is

paid ;'" and the voter is not obliged to show that he assumed

and acknowledged the payment by the agent, before the

expiration of the time limited for payment of the tax."']

§ 144. Limits of the Rule.—It is, however, essential not to

confound what is aetuallyor virtually prohibited or enjoined

"* Philadelphia v. Pass. Ry. Co., Lane. B. 61.
103 Pa. St. 190. "'Contested Elect. Dauphin Co.,

(o) B. V. Biidgnorth, 10 A. & supra. But where a constitutional
E. 66 ; Dui-ant v. Withers, L. R. 9 provision required, that, in order
C. P. 357. But comp. R. v. to be entitled to vote, a person
BridsewaicT, 3 T.'R. 550 ; R. v. must have, within two years,
Weobley, 3 East, 68 ; Hughes v. paid a st^te or country tax, which
Chatham, 5 M. & Gr. 54 j R. v. S. had been assessed at least six
Kilviiigton. 5 Q. B. 216. See months before the election, it was
Chinnery v. Evans, 11 H. L. 115, held that the assessment must havb
and Hailock v. Ashberry, 19 Ch. been upon him individually, and
D. 539 ; 51 L. J. 394. that the payment by him of a tax,

8s Humphrey v. Kingman, 5 not assessed against him until the
Met. (Mass.) 163. day before the election, but laid

"* Contested Election Dauphin upon the county more than six
Co., 11 Phila. (Pa.) 045. months before, was not sufficient

:

'"'Ibid.; Gillin v. Armstrong, Catlin v. Smith, 2 Serg. & R.
35 Leg. In. 283; Exp. Grifflths, 1 (Pa.) 267: and see Thompson v
Kulp, 157; Glazier v. Merriiiger, 13 Ewing, 1 Brews. (Pa.) 102,
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by the language, with what is really beyond the contempla-

tion, though it may be within the policy, of the Act ; for it

is only td the former case that the principle under consider-

ation applies, and not to cases where, however manifest the

object of the Act may be, the language is not co-extensive

with it (a). An Act of Parliament is always subject to evasion

in this sense ; for there is no obligation not to do what the

Legislature has not really prohibited. Thus, a hiring for a

few days less than a year, though avowedly for the purpose

of preventing the servant from acquiring a settlement, was

not regarded as any evasion of the Act, which gave a settle-

ment on a year's service (p). Where a testator after devis-

ing a piece of land in a certain hamlet in fee simple, directed

that if any person should, within twelve months after the

testator's decease, at his or her own expense, purchase and

give a suitable piece of land for almshouses, the trustees of

the will should pay a sura of money to the charity so in-

stituted, but so that no part should be laid out in the purchase

of land, it was held that the bequest was valid, and did not

fall within the Mortmain Act (o). And again, where a tes-

tator devised land to two persons absolutely, and signed an

unattested paper expressing a desire, with which. they were

unacquainted until after his death, that it should be applied

to charitable purposes, it was held that the devise was valid,

and did not fall within the Mortmain Act ; for there was n&

binding trust for charitable purposes (d).

It is not evading an Act to keep outside of it (e).

Although, for instance, a beershop-keeper who is licensed to

sell beer onl}' to be drunk off the premises,-, evades the Act
if he sells beer to be drunk on a bench which he provides

for his customers close to his shop ; the intention making

it, substantially and in effect, a sale for consumption on the

(a) See ex. gr. Etherington v. Edwards v. Hall, 6 De G., M. & G.
"Wilson, 1 Ch. D. 161 ; and Pender 84, 35 L. J. 83.

V. Liisliington, 6 Ch. D. 70, 46 L. (d) Wallgrave v. Tebbs, 3 K. &
J. 317. J. 313, 35 L. J. 241.

(5) R. V. Little Coggleshall, 6 M. (e) See per Lord Selborne in Mao-
& S. 264; K. V. Muisley, 1 T. K. beth v. Asliley, L. R. 3 8c. App.
094. 359. See ex. gr. Shepherd v. Hall,

(c) Philpott V. St. George's Hos- 3 Camp. 180; King v. Low, 3 C. «&

pital, II. L. 338; Dent v. AUcroft, P. 620.

30 Be.iv. 335, 31 L. J. 311; and see
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premises (a) ; a mere sale through a window, to a person who

stood on the road outside, would not be an evasion, thongli

the buyer drank the beer immediately on receiving it (5).

An enactment which imposes a duty on legacies would not

extend to a gift to take effect on the donor's death, made by

a deed which contained a power of revoking the gift ; though

such a gifthasall theessential incidents of a legacy(c). The

Act which required that all bills of sale of personal chattels

should be registered within twenty-one days from execution,

on pain of being void against creditors, was held not to inval-

idate an arrangement by which a fresh bill of sale was to be

given every twenty-one days, and none were to be registered

until the debtor got into diflBculties. Although such an

arrangement was considered to be detrimental to the interests

of the revenue, and to be calculated to defeat and delay

creditors, and so was contrary to the general policy of the

Act, since it left the debtor apparently the owner of property

which he had transferred ; it was held not to be prohibited

by its language, and the last bill of sale, which was duly

registered, was held valid against an execution creditor (d).

§ 145. [So, an act forbidding the purchase of land on

account o:^ the United States, except under a law authorizing

such purchase, does not prohibit the acquisition by the

United States, either directly or through the intervention of

a trustee, of the title to land taken by way of security for a

debt.'" An act forbidding preferences in assignments for

the benefit of creditors does not invalidate such preferences

by way of judgments given for that purpose though in-

tended to be, and actually, followed by an assignment;'"

nor by way of mortgage ;"* and where A and B, partners,

holding a large amount of money belonging to C, made a

declaration of trust of real and personal property belonging

(a) Cross V. "Watts, 33 L. J. C. P. (<?) Smale v. Burr, L. R. 8 C. P.
73, 13 C. B. N. S. 239. See also 64; Q. B. 17; comp. Exp. Cohen,
Biigden v. Heighes, 1 Q. B. D. L. R. 7 Oh. 20; Exp. Stevens, L.
330- R. 30 Eq. 786 ; Ramsden v. Luptou.

(b) R. V. Schoflekl, L. R. 3 Q. B. L. R 9
,8; Ball) v. White, 3 C. P. D. 175. "' Neilson v. Lagow, 13 How.

(o) Tompson v. Browne, 3 M. «& 98.
K. 33. [Sue, however, ante, § 140, '«« Blakey's App., 7 Pa. St. 449.
!is to construction of collateral in- "» Johnson's App., 103 Pa. St
heritancetax act In Pennsylvania.] 373.
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to tliem in favor of 0, and subsequently dissolved partner-

ship, A retiring and naming B to receive the property and

pay all firm and joint debts, and later B made a declaration

of trust similar to the first, in which he and another were

trustees, and an agreement with 0, by which the latter was

to receive, through the trustees, the property of B, subject to

the incumbrances thereon, in payment of the amount due

by A and B, and bji B, whose debts were to be paid out of

the proceeds of the property, which was to remain in the

hands of the trustees, to whom all deeds and transfers of

the real and personal property were made, it was held that

this was not a general assignment for the benefit of creditors,

but a sale with a security analogous to a mortgage for

purchase-money.
"°

[Under a statute prohibiting a married woman from exe-

cuting, without her husband's joinder, any conveyance of

her real estate, or any instrument incumbering the same, it

was held that she might nevertheless create a term of years

in her lands without her husband's co-operation.'" A
statute forbidding a sale by a wife to her husband does not

forbid a gift ;"' and one prohibiting a married woman from

mortgaging or incumbering her real estate, acquired by

devise, descent or gift, as security for her husband's debts,

does not prevent her conveying her real estate, so acquired,

in payment of such debts ;'" nor from mortgaging or incum-

bering such as was acquired by her by contract or purchase."*]

In all such cases,it is, in truth, rather the particular transaction

than the Statute which is the subject of construction. If it

is found to be in substance within the Statute, it is not

suffered to escape from the operation of the law by means of

the disguise under which its real character is masked. [If,

"» Fallon's App., 42 Pa. St. 235. 81.
•" Sullivan v. Barry, 46 N. J. L. "* Prazer v. Clifford, 94 Ind.

1. S. P., Pearcy v. Henley, 82 Ind. 482. See, however; as to the mean-
139. And see Parent V. Uallarand, ing of the word "gift" in an
64 111. 97; Perkins v. Morse, 78 Me. enabling statute, ante, § 103, Chap-
17; Stone v. Stone, 1 R. I. 425. man v. Miller, 128 Mass. 269. And
But see Buchanan v. Hazzard, 95 that a prohibition against becom-
Pa. St. 240 ; Innis v. Templeton, ing surety for another's debts does

Id. 263 ; Miller v. Harbert, 6 Phila. not incapacitate a married woman
(Pa.) 531. ,

to mortgage her real estate for'the
'" Cain V. Ligon, 71 Geo. 692. same, see ante, § 124.

'"Koclier v. Christian, 88 Ind.
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on the other hand, the substance of the transaction is found

to be beyond the reach or outside the scope of the enact-

ment, the resemblance to that which is prohibited, or even

the fact that the latter may, in some sense, embrace the for-

mer, will not bring it within the statute.'"]

§ 146. Fresumption against Permitting Abuse of Power.—On
the same general principle, enactments which confer

powers are so construed as to meet all attempts to abuse

them, either by exercising them in cases not intended by

the statute, or by refusing to exercise them when the occa-

sion for their exercise has arisen (a). Though the act done

was ostensibly in execution of the statutory power, : and

within its letter, it would nevertheless be held not to come

within the power, if done otherwise than honestly, and in

the spirit of the enactment. For instance, the power given

by modern Bankrupt Acts to a majority of creditors to make

arrangements with their debtor, which are made by statute

binding on the non-assenting minority, would not be validly

exercised so as to have this binding eflEect, if the conduct

of the majority were tainted with fraud ; or even if from

motives of benevolence, the majority had agreed to a com-

position disproportioned to the assets (J).

§ 147. Judicial Discretion—Where, as in a multitude of

Acts, something is left to be done according to the discre-

tion of the authority on whom the power of doing it is con-

ferred, the discretion must be exercised honestly and in the

spirit of the statute, otherwise the act done would not fall

within the statute. " According to his discretion," means

it is said, according to the rules of reason and justice, not

private opinion (c) ; according to law and not humor ; it is

to be, not arbitrary, vague and fanciful, but legal and

regular (d) ; to be exercised not capriciously but on judicial

'" As to when a construction 4 Ch, D. 293 ; Exp. Aaronson, 7
permitting evasion will be required, Ch. D. 713;Exp. Ball, 51 L. .1. Ch.
see post, § 253. 911 ; Exp. Russell, 23 Ch. D. 778.

(a) See per Turner, L. J., in Bid- (c) Rooke's Case, 6 Ren. 100a;
dulph V. St. George's Vestry, 33 Kelghley's Case, 10 Rep". 140a;
L. J. Ch. 411. Lee v. Bude R. Co., L. R. 6 C. P.

(6) Exp. Cowen, L. R. 3 Ch. 576, per Willes, J.
563 ; see pei- Lord Cairns, 570

; (d) Per Lord Mansfield in R. v-

Exp. Russell, L. R. 10 Ch. 235 ; Wilkes. 4 Burr. 2839.
Be Page, 2 Ch. D. 833 ; Re Terrell,
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grounds and for substantial reasons (a). [" Appeals to the

discretion of judges in the exercise of their jurisdiction,"

says a late eminent judge in Pennsylvania, " are sometimes

made under an apparent impression that they are at liberty

to admit the influence of those appeals as fully as the Legis-

lature or the Governor of the State. But in general judges

have no discretionary authority beyond that connected with

the mere conduct of the business of their tribunal. And
wherever such discretion of authority is conferred upon

them in reference to subjects outside of their peculiar

duties, it is always presumed by the Legislature that it will

be exercised in accordance with judicial usages and upon

uniform and established rules. . , Acting upon settled

rules, the bar, suitors and community can depend upon

steady and permanent action. . . In the administra-

tion of justice, there is nothing that properly could be

termed discretion. Mere discretionary power has always

been mere despotism. In all subjects, some established and

recognized principles control the courts. . . Any other

course of action would destroy the very characteristics of

a judicial tribunal—it would leave each successive ques-

tion to be settled by impulse, prejudice and caprice

—

and would in one word leave the community without law.""'

In another case it was said :
" The act of assembly leaves it

to the discretion of the court, whether or not to admit an

alteration of the pleading ; I mean their legal discretion,

founded on good reason.""' So, where a statute authorizes a

court, in certain cases, to render such judgment as substan-

tial justice shall require, it means substantial legal justice,

ascertained by fixed rules, and not by the varying notions of

abstract equity entertained by each individual."' But it was

held, in the case of a special act permitting a party to file a

bill as in chancery, and requiring the court to decide the

controversy " on the principles of justice and good faith,"

that the court was at liberty to adjust the matter, regardless

{a) Per Jessel, M. R., in re Tay- tors, 1 Woodw. (Pa.) 270, 271-3,

lor, 4 Ch. D. 160 ; and per Lord per Woodward, P. J.

Blackburn in Doherty v. AUman, '" Lyons v. Miller, 4 Serg. & R
3 App. 728. (Pa.) 279, 281, per Tilghman, C. J.

'•« JJe Report of County Audi- '" Stevens v. Ross, 1 Cal. 94.
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of technical rules, upon principles as liberal as the Legisla-

ture itself might have adopted.""

§ 148. Iiimits of Discretion Conferred on Officers.—[Where a

discretion is thus conferred upon an officer,] it must be exer-

cised within tlie limits to which an honest man competent to

the discharge of his office ought to confine himself {a) ; that

is, within the limits and for the objects intended by the

legislature. Thus, it was long ago settled that the power

given by the 43 Eliz. to the overseer of parishes to raise a

poor rate by taxation of the parishioners in such competent

sums as they thought fit, did not authorize an arbitrary rate

on each parishioner, but required that the rates should be

equal and proportionate to the means of the contributors (&).

So, the Highway Act, 5 & 6 Will. 4, e. 50, which provided

that if any complaint was made against the road surveyor's

accounts, the justices at special highway sessions should hear

it, and " make such order thereon as to them should seem
" meet," would not authorize them to allow illegal expenses,

such as a charge for the use of the surveyor's horses,

contrary to section 46, which are expressly forbidden to be

incurred at all (c). Under an enactment that no license

should be refused by justices except on one or more of four

specified grounde, it was held that justices, in refusing, were

bound to state on which of the grounds they based their

refusal, as otherwise they might, in abuse of their powers,

refuse on other grounds than those to which they were

limited (d).

[And it must be exercised in a reasonable manner.'" Hence
it would seem that statutes conferring upon certain officers or

municipal boards the power of removing subordinate officers

for cause, require, as a condition precedent to the exercise of

the power, notice and hearing to be given to the delinquent."']

"» Seely v. Ohio, 11 Ohio, 501 ; Whitchurch v. Fulham Board, L.
12 Id. 49e. R. 1 Q. B. 233, 85 L. J. 145.

(as) Per Lord Kenyon in Wilson (c) Barton v. Pigott, L. E. 10 Q.
V. Rastall, 4 T. R. 757 ; R. v. B. 86, 44 L. J. M. 0. 5.

Audley, Salk. 626 ; R. v. Wavell, (d) 82 & 83 Vict. c. 27, s. 8 ; R.
Doug. 115. V. Sykes, 1 Q. B. D. 62. Exp.

(J) Early's Case, Bulstr. 854 ; Smith, 3 Q. B. D. 874.
Marshall v. Pitman, 9 Bing. 601. "» Lash v. Von Neida, 109 Pa.
See Jones v. Mersey Docks, 35 L. St. 207.
J. M. C. 1 ; 11 H. L. 443 ; and '" See Ham v. Boston Board of
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§ 149. Discretion to be Exercised in Individual Oases.—^Where

the discretion has been settled by practice, this should not

be departed from without strong reason (a). [Hence,

although a statute left it to the discretion of the court

whether or not to admit an alteration of the pleadings, it

was held, that, a defendant having passed over his time for

putting in a plea of plaintiff's coverture pending the action

(a matter which should, according to established rules of

practice, be pleaded puis darrein continuance,) the court prop-

erly rejected a motion for permission to make the plea dur-

ing trial."* And upon similar grounds an application for

the amendment of a declaration in assumpsit for goods sold

and delivered, by the addition of counts for money lent and

work and labor done, was denied, whilst the addition of

counts for money had and received and upon an account

stated was allowed."'] But if a statute confers a power, with

the intention that its exercise shall be subject to the discre-

tion in every particular case, an exercise of it in the fetters

of self-imposed rules, purporting to bind in all cases, would

not be within the Act. Thus, where an Act gave the Court

of Quarter Sessions power, if it thought fit, to give costs in

every poor law appeal, it would be bound to exercise a fair

and honest discretion in each case, and would not be entitled

to govei-n itself by a general resolution, or rule of practice,

to give nominal costs in all cases (J) ; for this would be in

effect to repeal the provision of the Act. So, a licensing

Act, which empowered justices to grant licenses to innkeep-

ers and others, to sell liquors, as in the exercise of their dis-

cretion they deemed proper, would not justify a general

resolution to refuse licenses to all persons who did not con-

sent to take out an excise license for the sale of spirits, in

addition to the license for the sale of beer (e). [This gub-

Police, 143 Mass. 90 ; and see An- "» Triebel v. Deysher, 2 Woodw.
drews V. King, 77 Me. 234. Ante, (Pa.) 15.

§ 51. Comp. Ecklofl v. Distr. of (6) R. v. Merioneth, 6 Q. B. 163;

Columbia, 4 Mackey (D. C.) 572. B. v. Glamorganshire, 1 L. M. &
(a) 2 Inst. 398. See R. v. Chap- P. 336; comp. Freeman v. Read, 9

man, 8 C. & P. 658. [See also C. B. N. S. 301, 30 L. J. M. C.

Ee Report of Co. Auditors, 1 123.

Woodw. (Pal) 370.1 (o) B. v. Sylvester, 3 B. & S.

182 Wilson v. Hamilton, 4 Serg. 3S3, 31 L. J. M. C. 93; R. v. Wal-
& R. (iPa.) 288. sail, 3 Com. L. R. 100.
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ject has received elaborate examination at the hands of the

Supreme Court of Pennsylvania, in a case decided in 1872.

It arose under an act conferring upon the board of licensers

of the city of Erie " the same power and authority to grant

licenses in the said city of Erie as the court of Quarter Ses-

feions now has." The various acts under which tliat court

exercised its jurisdiction in the granting of licenses required

that the court should grant no license when the public house

for which it was asked was unnecessary or insuflBcient in the

point of accommodation, or where the person by whom it

was sought for was unfit, and directed that it should be law-

ful for the court to hear petitions, in addition to that of the

applicant, for, and remonstrances against the application, and

in all cases to refuse the same, whenever, in its opinion,

having due regard to the number and character of the peti-

tioners for and against the application, such license was not

necessary for the accommodation of the public, etc., and,

upon sufficient cause shown, to revoke any license granted.

"No subject," says the Court, "has been productive of

more difference of opinion and practice than this, in the

different judicial districts of the state ; some judges holding

it to be obligatory on the court to grant every license where

the applicant has brought himself within the provisions of

the law as to the terms of his application, and others hold-

ing that they are not bound to grant any license whatever.

Clearly neither opinion is right ; the discretion which the

court exercises being a sound discretion upon the circum-

stances of each case as it is presented to the court, and not

a general opinion upon the propriety or impropriety of

granting licenses. Whether any or all licenses should be

granted is a legislative, not a judicial question. Courts sit^^.

to administer the law fairly, as it is given to them, and not

to make or repeal it. The law of the land has determined

that licenses shall exist, and has imposed upon the court the

duty of ascertaining the proper instances in wliicli the

license shall be granted, and therefore has given it to the

court to decide upon eacli case as it arises in due course of

law. The act of deciding is judicial, and not arbitrary or

wilful. The discretion vested in the court is, therefore, a
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judicial discretion ; and to be a rightful judgment it must

be exercised in the particular case and upon the facts and

circumstances before the court, after they have been heard

and duly considered ; in other words, to be exercised upon

the merits of each case, according to the rule given by the

Act of Assembly. To say that I will grant no license to

any one, or that I will grant it to every one, is not to decide

judicially on the merits of the case, but to determine before-

hand without a hearing, or else to disregard what has been

heard. It is to determine, not according to law, but outside

of law, and it is not a legal judgment, but the exercise of an

arbitrary will.'""

§ 150. [Upon a similar question, where an act,] after

fixing the hours within which intoxicating liquors might be

sold, authorized the licensing justices to alter the hours in

any particular locality, within the district, requiring other

hours ; it was held that they had no right to alter the time

in every case by virtue of a general resolution to whicli they

had come (a). And though their resolution was limited to

a portion of the locality, yet as this portion comprised every

licensed house of the whole district, the limitation was

regarded as a mere attempt to evade the Act. The statute

required them to decide, in the honest and bona fide exercise

of their judgment, what particular localities required other

hours for opening and closing, than those 'specified ; and

they were bound to satisfy themselves that the special cir-

cumstances of the particular locality, which they took out

of the general rule laid down by Parliament, required that

the exception should be made (&). The statute had laid

down a general rule, and permitted an exception ; but here

the exception had swallowed up the rule; and that which

might fairly have been an exercise of discretion, became no

exercise of the kind of discretion meant by the Act (c).

"^ Schlaudecker v. Marsh&U, 73 (J) Seethejudsment of Lord Sel-

Pa. St. 300, 206-7, per Agnew, J. borne. Id. 359.
"

(a) Macbeth v. Ashley, L. E. 2 (c) Per Lord CairnB, L. R. 2 So.

Sc, App. 353. App. 357. [See Addenda.]

U
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§ 161, Presumption against Ousting Jurisdictions, Superior

Courts—It is, perhaps, on the general presumption against

an intention to disturb the established state of the law, or
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to interfere, with the vested rights of the subject (a), that the

strong leaning now rests against construing a statute as oust-

ing or restricting the jurisdiction of the Superior Courts
;

although it may owe its origin to the pecuniary interests

of the Judges in former times, when their emoluments

depended mainly on fees (J). It is supposed that the legis-

lature would not make so important an innovation, without

a very explicit expression of its intention. It would not be

inferred, for instance, from the grant of a jurisdiction to a

n^w tribunal over certain cases, that the legislature intended to

deprive the Superior Court of the jurisdiction which it

already possessed over the same cases. Thus, an Act which

provided that if any question arose upon taking a distress, it

should be determined by a commissioner of taxes, would not

thereby take away the jurisdiction of the Superior Court to

try an action for an illegal distress (c). Nor would that

Court be ousted of its preventive jurisdiction to stop by in-

junction the misapplication of poor rates, by the power
given to the poor law commissioners by statute to determine

the propriety of all such expenditure (d). It did not follow

in either case, that because authority was given to the com-

missioners, it was taken away from the Court. [So, a grant

to the councils of a municipality, of power to open streets,

does not operate as a repeal of that power conferred by
former acts upon the Courts of Quarter Sessions.' An act

which extended the equity jurisdiction of the Supreme
Court of Pennsylvania and of the Courts of Common Pleas

in Philadelphia County to causes based on accounts, etc., was

(rt) See Jacobs v. Brett, L. R. 30 B. 132.
Eq. 1. [See, also. Overseers v. (d) Atty.-Qenl. v. Southampton,
Smith. 3 Serg. & R. (Pa.) 363, 365, 17 Sim. 6. See Birleyv. Chorlton,
367.] 3 Beav. 499; Smith v. Whitmore,

(J) Per Lord Campbell in Scott 1 Hem. & M. 576, 2 De Gex, J. &
V. Avery, 5 H. L. 811, 25 L. J. S. 297,33 L. J. 713. [See People
Ex. 308. Soinconstruingcontracts, v. Vanderbilt, 34 How. Pr. (N.Y.)
Scott V. Avery; Tredwen v. Hoi- 301, where it was held that a statute
man, 1 H. & C. 73, 31 L.J. 398; Ed- conferring power to remove an ob-
wardsv. Aberayon Insurance Co.,

1

struction when erected, does not
Q.B. D. 563; Dawson v. Fitzgerald, take away the right of the courts

,
Ex. D. 357. to prohibit the erection thereof be-

(c) 43 Geo. 3, c. 99; Shaftesbury fore completed, if it is unlaw I'ul,

V. Russell, 1 B. & C. 666; see, also, apart from the statute.]

Rochdale Canal Co. v. King, 14 Q. ^ Be Twenty-eighth Str., 102 P*
St. 140.
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held not repealed by a later act giving the courts of Common
Pleas throughout the state chancery jurisdiction in settling

partnership accounts, etc. ; nor the latter by an act giving

jurisdiction to all the courts of Common Pleas of several

classes of cases, including accounts which cannot be settled

by actions of account render,* Statutes giving jurisdiction

to courts of law previously within the jurisdiction of courts

of equity, do not, ordinarily, where the language of the

statute is affirmative and does not otherwise provide, destroy
.

the jurisdiction of the latter in the premises ;* the principle

being that an act affirmatively giving jurisdiction to one

coiirt is not to be understood as ousting the jurisdiction pre-

viously existing in another.* It may be observed that this

principle' applies equally to constitutional provisions afEecting

the jurisdiction of, e. g., the Supreme Court of the State,'

whose jurisdiction, it is said, can be taken away only by express

words or irresistible implication,' whether by statute or by

the constitution,' and whether that jurisdiction be original

or appellate.' As a result of the strict construction flowing

from the presumption against ousting an established jurisdic-

tion, it follows that an act giving an exclusive in place of a

former concurrent jurisdiction is not to be construed retro-

spectively, if its language can fairly bear another interpreta-

tion."

§ 152. Justices of the Peace and Inferior Courts.—Acts which
give justices and other inferior tribunals jurisdiction in

certain cases, are understood, in general, when silent on the

subject, as not affecting the power of control and supervision

which the Superior Conrt exercises over the proceedings of

• Dick's App., 106 Pa. St. 589. * Barnawell v. Threadgill, supra.
The statutes were, respectively, " Tor a recognition of wiiich see
Act 13 June 1840, §39; Act 13 Oct. Custer Co. v. Yellowstone Co., 6
1840, § 19; Act 14 Feb. 1857. Mont. 39.
'Crawford v. Childress, 1 Ala. » See post, § 538 Com'th v.

483 ; Wesley Church v. Moore, 10 Balph, 111 Pa. St. 365.
Pa. St. 373; Raudebaugh v. Shel- 'Overseers v. Smith, 2 Serg. &
ley, 6 Ohio St. 307 ; Barnawell v. R. (Pa.) 363, 365.
Threadgill, 5 Ired. Eq. (N. C.) 86 ;

« See cases in notes 6 and 7.
Phipps V. Kelly, 13 Oreg. 313

;

« Ibid.
McKoin V. Cooley, 3 Humph. '» State v. Littlefield, 93 N. 0.
(lenn.)559. And see People v. 614; and see where an exclusive

l^^^^^r^^}}' ^ S°^i ^'- (^- "^O jui-isdiction is made concurrent, to
801; Gibbesv. Beaufort, SO S. C. the same effect: Mc Michael v.
318. Also post, § 318. Skilton, 13 Pa. St. 315.
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Buch tribunals. [Thus where an act authorized the sale of

the property of a married man deserting his wife and leav-

ing her a charge upon the public, upon the order of two

justices, confirmed by the Court of Quarter Sessions, it was

held that the jurisdiction of the Supreme Court to review

the proceedings upon certiorari (the proceeding being statu-

tory, and therefore properly reviewable by certiorari," unless

the jurisdiction to issue the writ was ousted by the act,) was

not taken away, either expressly or by irresistible implica-

tion, although, as to other matters covered by the act, other

sections of the same made the decisions of the Quarter

Sessions final." Acts giving such inferior jurisdictions] are

even strictly construed when their language is doubtful ;"

[and this is especially so, where the jurisdiction conferred is

civil."] Enactments to the effect that "no Court shall

intermeddle" in the cases (a), or that the case shall be

"heard and finally determined " below (J), would not be

construed as prohibiting such interference ;" and enactments

which expressly provide that such proceedings shall not be

removed by certiorari to the Superior Court have' no

" Parks V. Watts, 113 Pa. St. 4. Tillman, 75 Ga. 504. it was held
" Overseers v. Smith, 3 Serg. & that n note for $100 and ten per

R. 3G3. cent, attorney fee for collection was
" Bigelow V. Stearns, 19 Johns, beyond the jurisdiction of a jus-

(N. yT) 39 ; Davis v. Marshall, tice.

14 Barb. (N. T.) 96 ; Firm- (a) R. v. Moseley, 3 Burr. 1011.

stone V. Mack, 49 Pa. St. 387 ; (6) R. v. Plowright, 3 Mod. 95 ;

Campan v. Fairbanks, 1 Mich. 3 Hawk. P. C. c. 37, s. 28. Bee

151 ; Bargis v. State, 4 Ind. 136
;

Jacobs v. Brett, L. R. 20 Eq. 1 ;

Wakefield v. State, 5 Id. 195

;

Chaimbers v. Green, Id. 552

;

O'Brien v. State, 13 Ind. 369 ;
Hawes v. Paveley, 1 C. P. D. 418;

Walker V. Wynne, 3 Yerg. (Tenn.) Bridge v. Branch, Id. 633 ; Oram
62 ; and see Hersom's Case, 39 Me. v. Brearey, 3 Ex. D. 346. [But
476 ; also Bish., Wr. L., § 197, that see Snell v. Bridgewater, etc., Co.,

statutes creating limited jurisdic- 24 Pick. (Mass.) 296, where an act

tions should be strictly construed, declaring a judgment entered in a
cit. State V. Anderson, 2 Tenn. certain proceeding to be "final"

(3 Overt.) 6 ; Shawnee v. Carter, 3 was held to preclude the right of

Kan. 115 ; Russell v. Wheeler, appeal.]
Hempst. 3 : but us to procedure, " Nor does the grant of " exclu-

see same case, ante, § 108, 'note. sive jurisdiction " over certain

"All civil jurisdiction, in jus- offences, to a police court, exclude

liccs of the peace is essentially stat- the authority of justices of the

utory; it has no common law root: peace to receive complaints and
' see Ellis v. White, 25 Ala. 540 ;

issue warrants returnable before

Firmstone v. Mack, 49 Pa. St. 387, that court against persons charged

333 ; Willey v. Strickland, 8 Ind. with those offences : Com'th v.

453. At common law,, justices of O'Cnnnell, 8 Gray (Mass.) 464; and
the peace were only conservators see Exp. Bishop, 4 Mo. 319.

of the peace :. lb. In Searcy v.
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application when the lower tribunal has overstepped the
' limits of its jurisdiction in making the order (a), or is not

duly constituted (5), for the prohibition obviously applied

only to cases which have been entrusted to the lower jurisdic-

tion ; or where the party who obtained the order, obtained it

by fraud (e). [In conformity witli this rule was the con-

struction of an act relating to the jurisdiction of justices of

the peace, and authorizing the issuing of writs of certi-

orari by courts of common pleas to such justices, but only

within a certain time, and with a proviso that the judgment

of the common pleas should be final, and that no writ of

error to the Supreme Court should issue thereon ; another

section forbidding the issuance of any writ of certio-

rari out of the Supreme Court to any justice of the peace in

any civil snit or action. It was held that all these limita-

tations must be understood as extending only to civil actions,

because in those only was jurisdiction given by the prece-

dent parts of the act ; only to actions which were essentially

civil actions, and not to actions for the recovery of penalties

by proceedings assimilated to those for the enforcement of

civil liabilities ; and only to those civil proceedings which

were instituted under the provisions of that act itself, and

not to proceedings instituted before justices under juris-

diction conferred by other and later acts of assembly, or by

municipal ordinances, notwithstanding these made the

jurisdiction exercisable "in the same manner" as that act

directed."]

(a) R. V. Dei-byshire, 2 Ken. 399; where the statutory form of an
R. V. Somersetshire, 2 B. & C. 816; order or proceeding has not been
R. V. St. Albans, 23 L. J. M. 0. properly pursued, by reason of
143 ; R. V. Wood, 5 E. & B. 49

;

which the order or proceeding is

R. V. 8. Wales It. Co., 13 Q. B. void, it may yet be treated as void-
988 ; Penny v. S. E. R. Co. , 7 E. able, and a certiorari taken to
& B. 660, 26 h. ,T. (J. B. 225 ; R. quiish it : Fitch v. Comm'rs, 23
v. Hyde, 7 E. & B. 859, 21 L. .T. Wend. (N. Y.) 133. And it was
M. C. 94 ; Exp. Brad laugh, 9 Q. held, in Me Bruni, 1 Barb. (N. Y.)
B. D. 509 ; 47 L. .J. 105. 187, that the Supreme Court of the

(6) it. V. Cheltenham, 1 Q.B. 467. State had power to review, upon
(e)R. V. Oiimbridge, 4 A. & E. certiorari, the proceedings of a

121, per Lord Deiiman ; R. v. Gill- mugisirate, who, while professing
yard, 12 Q. B. 537 ; Colonial Banli to exercise a jurisdiction conferred
V. Willan, L. R. 5 P. C. 417. [A by act of Congress, had acted in the
certiorari does not lie from a name ot I he people of the State, by
superior to an inferior court to re- writs of the people directed to State
move a cause merely bv reason of officers.]
a defect of jurisdiction : Fowler v. " Com'th v. Betts, 76 Pa. St. 465
Lindsey, 3 Dall. (Pa.) 411. But
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§ 153. OdMer of JnriBdiction by Implloatioh.—The saving has

been attributed to LOfd Mansfield that ndthing but expreSfi

words can take away tlie jurisdiction of the Superior

Courts (a) ; but it may certainly be taken away also by
implication (h). Thus a provision that if any dispute arises

between a society and any of its members it shall be lawful

to refer it to arbitration, ousts the jurisdiction of the Courts

over such disputes (e). It is obvious that the provision,

from its nature, would be superfluous and Useless, if it did

not receive a construction which made it compjilsory, and

not optional, to proceed by arbitration. [So, where a statute

conferred upon the Orphan's Court, charged exclusively

with the settlement of decedent's estates, jurisdiction in

partition of decedent's real estate among persons who took

by descent from them, it was held that its jurisdiction in

sucli cases was exclusive and ousted the jurisdiction of the

courts of common pleas."] Where an Act imposed penal-

ties and took away the certiorari ; and a subsequent one, after

increasing the penalties and extending the restriction of the

first, provided that all " the powers, provisions, exemptions,

matters and things " contained in the earlier should, except

as they were varied, be as effectual for carrying out the latter

where the authorities are collated Brearey,^2 Ex. D. 348. [See also,

and examined. And see Caiighey to this eflfect : New London, etc.,

V. Pittsburgh, 13 Serg. & R. (Pa.) R. R. Co. v. R. R. Co., 103 Mass.
53 ; and Bauer v. Augeny, 100 Pa. 386, 389 ; Overseers v. Smltji, 3
St. 439, where the right of the Serg. & R. (Pa.) 363 ; Be Twenty-
Supreme Court to issue certiorari eighth St., 103 Pa. St. 140, 149

;

to a justice in a case not falling Com'th v. Balph, 111 Id. 865; Gra-
Within the prohibition of the act ham v. O'Fallon, 3 Mo. 507.]

above referred to. Act 30 March (c) Crisp v. Bun bury, 8 Bing.
1810, was exercised unaffected by 394 ; and see Marshall v. Nichols,
the Cofistitution of 1874. On the 18 Q. B. 883, 31 L. J. Q. B. 343
other hand, the provision in the Boyfleld v. Porter, 13 East, 300
act of 1810 (under which a justice's Exp. Payne, 5 1). & L. 679
jurisdiction was limited to $100) Armitage v. Walker, 3 K. & J. 211
that the judgment of the common Reeves v. White, 17 Q. B. 995, 21
pleas oa certiorari should be final, L. J. 170 ; Wright v. Monarch
was not repealed by the act of 1879 Investment Soc, 5 Ch. D. 736

;

enlarging bis civil jurisdiction to Huckle v. Wilson, 2 C. P. B. 410.

$300 : Pa., fete, Co. v. Stoughton, Comp. Rochdale Canal v. King, 14
106 Pa. St. 458. Q. B. 133.

(<t) R. v. AWot, Doug. 553. " McMicliael v. Skilton, 13 Pa.

(6) iVr AshavBt, J., in CateS v. St. 315; Clawges v. Clawges, 2

Knteht, 3 T. R. 443, and Shipman Miles (Pa.) 34. (This rule was,
V. Henbest, 4 T. R. 116 ; per Jessel, however, changed by the act of 31

M. U. in Jacobs v. Brfett, L. R. 20 April, 1846, P. L. 426.) And see

Eq. 6 ; peJ- Polloek, B., iii Oram v. Graham v. O'Fallon, 3 Mo. 507.
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Act as If re-otiacted in it ; it was held that the clause which

took away the certiorari was incorporated in the new Act,

and consequently that the jurisdiction of the Superior Courts

was ousted {a). [And in a later case it has been held that

an act providing for the summary punishment of a seaman

who neglects, without reasonable cause, to join his ship, by

implication takes away any other previously existing rem-

edy against the seaman for such breach of his contract."

Similarly, where a statute imposed a fine upon any person

participating in the loaning of public money, to double the

amount embezzled, this remedy was held exclusive of a

civil action for the same offense."]

§ 154. Exclusive Statutory Jurisdictions and Remedies^—Where,

indeed, a new duty or cause of action is created by Statute,

and a special jurisdiction out of the course of the common
law—[a particular proceeding not theretofore existing to

enforce the duty imposed or to vindicate the right conferred,]

is prescribed, there is no ouster of the jurisdiction of the

ordinary courts, for they never had any [and it follows that

the statutory remedy, and no other, must be strictly pursued.'

So, when a statute creates a right and provides a specific

mode for redress of injuries caused by its exercise,"

(a) R. V. Pell, 1 B. & Ad. 380. boat, 3 Iowa 460: McKenzie t.
" Great Northern, etc., Co. v. Gibson, 73 Ala. 204; Camden v.

Bdgelaill, L. R. 11 Q. B. D. 335. Allen, 26 N. .1. L. 398; McKinney
'» Hancock Co. v. Bank, aS Ohio v. Nav. Co., 14 Pa. St. 65 ; Moyer

St. 194. Compare, however, Salem v. Kirby, 14 Serg. & R. (Pa.) 165

;

Turnp., etc., Co. v. Hayes, 5 Turnp. Co. y. Brown, 2 Pen. &
Cush. (Mass.) 458, where the pro- W. (Pii.) 463; Turnp. Co. v. Mar-
vision of a charter of a turnpike tin, 13 Pa. St. 363; Philadelphia v.

company, that any person guilty Wright, 100 Id. 235; Beltzhoover v.

of ceitain injuries to the road Gollings, 101 Id. 293; White y.
should pay a certiiin fine, was held McKeesport, Id. 394; People v.

not to take away any common law Craycroft, 2 Cal. 243; Thurston v.
i-emodies for such injury, partly Prentisa, 1 Mich. 193; State v. Cor-
upon the ground, that, in many win, 4 Mo. 609; Lang v. Scott, 1
cases, the fine would be a wholly Blackf. (Ind.) 405; McConnack v.

inadequate compensation. R.R. Co., 9 Ind. 28J; State v. Lof-
«» Yiillance v. Falle, L. R. 13 Q. tin, 3 Dev. & B. (N. C.) 31; Bailey

B. D. 109; Bailey v. Bailey, Id. v. J3ryan, 3 Jones (N. 0.) 357;
859; Almy v. Harris, 5 Johns. (N. Pruden v. Grant Co., 13 Oreg. 308.
Y.) 175; lienwick v. Morris, 7 Hill " Sudbury Meadows V.Middlesex
(^SI. Y.) 575; Smith v. Lookwood, Canal, 33 Pick. (Mass.) 36; Dodge
13 Barb. (N. Y.) 209 ; Dudley v. v. Essex, 3 Met. (Mass.) 380;Spang-
Mayhew, 8 N. Y. 9; Hinsdale v. ler's App., 64 Pa. St. 387; Henni-
Lamed, 16 Mass. 65; Boston v. ker v. R. R. Co., 29 N. H. 147;
Shaw, 1 Met. (Mass.) 130; Crosby Spring v. Russell, 7 Me. 273 but
V. Bennett, 7 Id. 17; Ham v. Steam- see Pryeburg Canal v. Frye, 5 Id.
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or for the neglect of a duty coupled with the grant of the

privilege," or gives a right of action for an injury not pre-

viously actionable by plaintifE." And where an act provides

a remedy against the state, never liable to a common lawf

action, that remedy is, of course, exclusive of all others."]

But where the Act directs that a new offence which it creates

shall be tried by an inferior Court according to the course of

the common law, the inferior Court tries it as a common law

Court, subject to all the consequences of common law pro-

'jeedings, and subject therefore to removal by writs of error,

habeas corpus, and certiorari ; and the Superior Court would

not be ousted of this jurisdiction (a).

§ 155. Presumption against Creating New Jurisdictions and

Remedies.—As it is presumed that the Legislature would not

effect a measure of so much importance as the ouster or

restriction of the jurisdiction of the Superior Court without

an explicit expression of its intention, so it is equally impro-

bable that it would create a new [especially a new and

ors, 47 Miss. 264; Paris v. Mason,
37 Tex. 447; Floyd v. Turner, 23
Id. 293; Pierpoint v. Harrisville, 9
W. Va. 215; or may briog eject-

ment: Hull V. R. R. Co., supra,
cit. Chic, etc., R. R. Co. v. Smith,
78 111. 96; Smith v. R. R. Co., 67
Id. 191;'Chic., etc., R. R. Co. v.

Knox College, 34 Id. 195; or tres-

pass: see Bethlehem, etc., Co. t.

Yoder, 112 Pa. St. 136; Justice v.

R. R. Co., 87 Id. 28.
22 Bailey v. Bailey,, L. R. 13 Q. B.

D. 859; Bassett v. Carleton, 32 Me.
553; Pittsb., etc., Ry Co. v. Com'Jh,

,

101 Pa. St. 192.
*' So, in a statutory action by a

widow against a railroad company
for the death of her husband, she
must bring herself within the statu-

tory requirements necessary to con-

fer the right of action, and they
must appear in her petition or com-
plaint: Harker v. Han. & St. Jos.

Ry Co.. 91 Mo. 86.
2' McKinney v. Nav. Co., 14 Pa.

St. 65 ; comp, post, § 168. See as

to strict pursuance of statutory

remedies and rights, post, §§ 434
435, 465.

(a) Per Lord Mansfield in Hart-

ley,v. Hooker, Cowp. 524.

38. Such is the case of a right of
action given by statute to property
owners for injuries sustained by
them from the exercise by corpora-
tions of the right of eminent do-
main delegated to tliein; the pro-
ceedings prescribed by the statute
for iho enforcement of the claim
being exclusive of any other
remedy: Hull v. R.R. Co., 21 Neb.
371 and cases before cited. But
the restriction to such statutory
remedy applies only wi: ere the cor-

poration proceeds, in the exercise
of its rights, in accordance with
the statutory provisions prescrib-
ing the manner of their exercise.
If it deviates from, or ignores, e. g.,
the statutory method of appropria-
tion of land, which alone can make
its possession rightful, it is, like
any one else in such circumstances,
a more trespasser, liable to the
usual common law remedies by the
owner: ibid., cit. Omaha, etc., R.
R. Co., V. Menk. 4 Neb. 20, 34;
Blaisdcll v. Winthrop, 118 Mass.
138; Ewing v. St. Louis, 5 Wall.
413; so tliat the owner may enjoin
its entry: Omaha. etc.R. R. Co.,
V. Menk, supra; Ray v. R. R. Co..
4 Neb. 439; Cameron v. Supervise
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exclusive"] jnrbdiction with less explicitness ; and therefore

a constrnction which wonld impliedly have this effect is to

be avoided (a). It has been said that an inferior Court is

not to be construed into a jurisdiction (J); [that, e. g., the

jurisdiction of a magistrate can never be created by implica-

tion from the phraseology of a statute assuming it to extend

to a particular case."] An Act, for instance, which in pro-

viding that compensation should be made to all who sustained

damage in carrying out certain works, enacted that " in case

of dispute as to the amount," it should be settled by arbitra-

tion^ would be confined strictly to cases where the amount

only was in dispute, but would not authorize a reference to

arbitration, where the liability to make any compensation

was in dispute (c). ,
[So, under an act authorizing compulsory

references in cases requiring " the examination of a long

account,'' it was held that the mere fact that entries in books

of account must be put in evidence and examined, upon the

trial of a case, did not necessarily make the case one that

could be so referred ;" but the case must be one in which

the account is directly involved." It is even said, that a

failure of justice is not a sufiicient i-eason for construing an

2^ Custer Co. v. Yellow.stoneCo., construed as plainly giving justices
6 Mont. 39. jurisdiction over the offence. See

(a) Warwick V. Wliite, Bunb. Stable v. Dixon, 6 East, 163 ; R. v.

106 ; Kite and Lane's Case, 1 B. & St. James, Westmr. , 3 A. & B. 341

;

0. 107, per Lord Tenterden ; R. v. R. v. Worcestershire, 3 B. & B.
Baines, 3 Lord Raym. 1369, cited 488, 33 L. J. M. C. 113. [Comp.
by Lord Denman, in Fletcher v. post, 8 377.]
CaltUrop. 6 Q. B. 891 ; per Best, (e) R. v. Metrop. Com. Sewers,
C. J., in Looker v. Halcomb, 4 1 E. & B. 694, 33 L. J. 334. Comp.
Bing. 188. See R. v. Cotton, 1 E. Bradley v. Southampton Board, 4
6 E. 208 ; Exp. Storey, 3Q. B. D. E. & B. 1014. 34 L. J. 339 ; R. v.
166. Burslem Board, 1 B. & E. 1077, 39

(b) Per Portescue, .L, in Pierce L. J. 243.
V. Hopper, 1 Stra. 260. S7 gti-gat v. Rothschild, 13 Daly,

«« [Hersom's Case, 39 Me. 476. (N. Y.) 95 ; and see Druse v. Hort-
But see ] CuUen v. Trimble, L. R. er, 57 Wis. 644. As to construc-
7 Q. B. 416 ; Johnson v. Colam, tion of arbitration Acts generally,
L. R. 10 Q. B. 544, -whore an Act see ante, § 108.
which, without expressly empow- «» Camp v. IngersoU, 86 N. Y.
ering any tribunal to try the offence, 433. This same construction, how-
imposed penalties on any person ever, would make a statute author-
who exposed diseased animals for izing a reference in cases " involv-
sale, unless ho showed " to the jus- ing matters of account," directly
tices before whom he is charged," applicable to a suit upon a tax-col-
tbat he was ignorant of the condi- lector's bond, to recover a balance
tion of the animals, and gave him due by him, as shown by his ac-
an appeal if he felt aggrieved " by counts : Marlar v. State, 62 Miss,
the adjudication of justices," was 677.
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act against its clear meaning so as to give a court jurisdic.

tion."

[The presumption against the creation of a new jurisdiction

is all the stronger where the jurisdiction is already vested in

a superior body. Thus, where an act provided for the trial

and determination of contested elections of members of the

Legislature by the Court of Common Pleas of the proper

county, and directed the court, after hearing to decide which
of the candidates had received the greatest number of legal

votes and was entitled to a certificate of election, it was held

that this was all the court could do, and that it had no power
to enter any judgment or make any decree declaring which
claimant was entitled to the offices, the final determination

of that matter belonging to the Legislature itself, which was

at liberty to disregard every conclusion of fact or law found

by the Conrt.'"]

§ 156. Effect to be Given to Necessary ImpUoation.—How-
ever, effect must of course be given to the intention, where

the Act, without conferring jurisdiction in express terms,

does so by plain and necessary implication. A recent enact-

ment ha^ been considered as granting jurisdiction by impli-

cation, in a remarkable manner. The 31 & 32 Viet. c. 71,

after reciting that it was desirable that some County Courts

should hiive Admiralty jurisdiction, and authorizing the

Queen in council to confer such jurisdiction on any of those

Courts, empowered them to try certain classes of cases over

which the Court of Admiralty had jurisdiction ; directing the

judge to transfer any case to the Admiralty, where the

amount claimed exceeded 300Z., and giving also to the latter

Court, in all cases, not only an appeal, but power to transfer to

itself any suit instituted in the lower Court. By a supple-

mentary Act passed in the following session (32 & 33 Vict. c.

51), the County Courts on which Admiralty jurisdiction had

been thus conferred, were further authorized to try any claim

arising out of any agreement made in relation to the use or

hire of any ship, or in relation to the carriage of any goods

'» Pitman v. Flint, 10 Pick.' 16 Tex. App. 76.

(Mass.) 606. See ante, g 6 ; but '^ In Be Cent. Blection of Mo
also post, §265, Chapniian r. State, Neill, 111 Pa. St 235
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in any ship, where the claim does not exceed 3001. The

Court of Admiralty had no jurisdiction over these cases

before the Act was passed, but it followed that in thus giving

the County Court this jurisdiction, the Statute also gave, by

mere implication, to the Admiralty Court, not only appellate,

but original jurisdiction also ; besides introducing the anom-

aly of dealing with small cases on different principles of law

from large ones; while the apparent object of the enact-

ments was merely to distribute the existing Admiralty

jurisdiction {a).

§ 157. New Jurisdiction and Remedies not Extended by Oon-

itruotion.—[But, it foUows from the application of the pre-

sumption against the creation of new jurisdictions and

remedies, that where such are given, they are not to be ex-

tended beyond the fair import of the legislative grant."

Neither, on the other hand, are they to be unduly confined.

Thus, an act giving jurisdiction of disputes between non-

residents and citizens, would include a case where bat one

of the defendants is a citizen, the other defendants and all

of the complainants being non-residents." And under a

statute creating an Orphans' Court, the jurisdiction of the

same would not be restricted to orphans and persons under

age," And again, where in a statute conferring juris-

diction upon certain courts, the word " not " was inserted

clearly by mistake, in such a way as to nullify the intention

of the Legislature, the act was read as though that word had
been omitted." Indeed, it is said, that, unless some
established rule of law is palpably violated, doubts as to

jurisdiction may be solved in favor of the tribunal exercising

it,"

(a) See The Alina, 3 Ex. D. 287 ; 53 ; and see Thomas v. Adams, 3
Eveiard v. Kendall, L. R. 5 C. P. Port. (Ala.) 188.
428 ; Simpson v. Blues, L. R. 7 C. " Turner v. O'Bannon, 3 J. J.
P. 290 ; Gunnestad v. Price, L. R. Marsh. (Ky.)186. See The Removal
10 Ex. 65 ; Gaudet v. Brown, L. Cases, 100 U. S. 457.
R. 5 P. C. 134, and the cases there '^ Wood v. Tallman, 1 N. J. L.
cited. See also Smith v. Brown, 163.
L. R. 6 Q. B. 729 ; The Dowse, »* Chapman v. State, 16 Tex.
L. R. 3 A. & B. 135 ; Allen v. App., 76 ; but see ante, § 155.
Gaibutt, 6 Q. B. D. 165, 50 L. J. >» Smith v. People, 47 N. Y. 330,

^*Ji'r.- 1 r, . ,0-1, ,»^. See Stuart v. Laird, ICranch, 299;
" Pnngle v. Carter, 1 Hdl (S. C.) post, § 527.
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§ 158. Summary Jurisdictions.—[The presumption against

an intention to create a new jurisdiction applies] especially

when it would have the effect of depriving the subject of

his freehold, or of anj^ common law right, such as the right

of trial by jury, or of creating an arbitrary procedure." It

has been said that words conferring such a jurisdiction must

be clear and nnambiguous (a). [N"ot only where the statute

is so defectively drawn, that, in one part it appears as though

it should be executed summarily, and in another, in the

usual way, must the latter construction be preferred ;" but,

where the jurisdiction given by the statute is clearly a

summary one, it is the universal rule in this country, as well

as in England," that the provisions of the statute are to be

strictly construed. This principle is established, or rather

acted upon, in innumerable cases, declaring that no pre-

sumptions are to be made in favor of such jurisdiction

;

that the record of the proceedings' under it must show all

the facts necessary to give it, and strict compliance with all

the details prescribed by the statute" conferring it ; and that

the jurisdiction is to be limited to the precise cases contem-

plated by the statute. The stringency of these rules, how-

ever, is aided by other presumptions, which will hereafter

appear, and to the discussion of which any further examin-

ation of it seems properly referable." '

§ 159. United States Courts.—[The presumption against

the extension, or creation of new jurisdictions is one of con-

siderable practical importance as affecting the powers of

federal courts. The federal courts have, strictly speaking,

no common law jurisdiction ;*' and as their jurisdiction is

special and not general, there can be no presumption of

jurisdiction in their favor and the record must disclose all

the facts necessary to give them cognizance of the case

under the various acts of Congress." In the construction of

" See ante, cases in note a, p. 317. " See Bish., Wr. L. § 193.

(o) Per Keating, J., in James v. « See post, §§ 263, 344, 351.

8. B. R. Co., L. R. 7 Ex. 296. •" Field, ^ed. Cts. p. 125, and
" Bennett v. Ward, 3 Cat. (N. Y.) cases cited in note 2.

259. « Field, Fed. Cts. pp. 186-7,
=« See Davison v. Gill, 1 East, 64, and cases in note 1 ; p. 268, and

per Kcnyon, O. J. cases in notes 4-8.
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these acts, however, a reasonable liberality is not to be de-

nied to their language. Hence, under an act, conferring

upon circuit courts jurisdiction in " all suits of a civil nature

at common law or in equity " the latter term " does not limit

the jurisdiction merely to suits which the old common law

recognizes as among its fixed and settled proceedings, but it

embraces all suits in which legal rights are to be ascertained

and determined, as well as rights in equity ;** and the phrase

" suits of a civil nature " is held to include an action of

foi'cible entry and detainer," an action to recover money lost

at gaming or horse-racing," a suit against a sheriflE for an

escape or other neglect or misdemeanor,** and the like."

So under an act which gave jurisdiction in controversies

between citizens of different states, it was held that the

term citizen, in that act, embraced not only those techni-

cally citizens, *. e., possessing the requisite qualifications for

voting and holding real estate, but anyone who resides in,

and is an inhabitant of a state.*' And corporations are

regarded as citizens within the meaning of the law," to the

extent of including municipal corporations."

§ 160. Special Jurisdictions.—[Upon the principle under dis-

cussion, any special jurisdiction, conferred upon a court for

a particular emergency, is not to be extended beyond its

purpose, and the facts giving the jurisdiction must
appear. Thus, where an act gave authority to a corpora-

tion to take land for the construction of a canal, and pro-

vided, that, if the company could not agree with the owners
as to compensation, the parties might appoint viewers to

« Field, Fed. Cts. p. 110, cit

:

DeWolf v. Rabaud, 1 Pet. 476

;

Kohl V. U. S., 91 U. S. 367 ; U. 8. Shelton v. Tiffin, 6 How. 163.

^^flS^'^' ^ ^'^^- 2*^8. Compare, however, Dred Scott v.
« Wrheeler v. Bates, 6 Biss. 88. Sanfoid, 19 How. 393.
« Grant v. Hamilton, 3 McLean, « Field, Fed. Cts. p. 121, citing

4.T.T . o ,..
O. &M. R. R. Co. V. Wheeler,!

Mewster v. Spauldmg, 6 Mo- Black, 296 ; Louisville R. R. Co. v.

«°'c! ^•c- ,j -^ , ^ Letson, 1 How. 497; Marshal v. R.
See Field, Fed. Cts. p. 110, R. Co., 16 Id. 814; Covington, etc.,

trom whence the above instances Co. v. Shepherd, 81 Id. 212 Rail-
are borrowed road V. Harris, 12 Wall. 65 ; R. R.

_ « See Field, Fed. Cts. p. 115, Co. v. Whitton, 13 Id. 270.

SL'il"^^?^'"®"''^*
^- Barton, 1 Brock. »» Field, Fed. Cts. p. 135, and

389 ; Cooper v. Galbraith, 3 Wash, cases cited there.
546 ; Gardner v. Sharp, 4 Id. 609 ;
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assess the damages ; or, if any of the owners should refuse to

join in such appointment, or be femes covert, infants, or

non compotes mentis, the court of common pleas might
appoint the viewers : it was held that the jurisdiction of the

common pleas could attach only, if the owners, not being

within the disabilities mentioned, refused to join in the

appointment of viewers, and that the record of the pro-

ceedings must show that the requisites of the act had been

complied with."

[Analogous to the rule as to such special jurisdictions

seems the doctrine that " a statute will not be construed,

unless express words require, to confer jurisdiction on courts

established under another power ; as, if it is a statute of the

United States, to give authority to State tribunals.""]

§161. Presumption against Intent to Affect Government. Eminent

Domain.—On probably similar ground rests the rule commonly
stated in the form that the Crown is not bound by a statute

unless named in it." It has been said that the law is prima

facie presumed to be made for subjects only (a), [that " the

general business of the legislative power is to establish laws

for individuals, not for the sovereign.""] At all events, the

Crown is not reached except by express words, or by neces-

sary implication, in any case where it would be ousted of

an existing prerogative or interest (J). It is presumed that

the Legislature does not intend to deprive the Crown of any

prerogative, right or property, unless it expresses its inten-

tion to do so in explicit terms, or makes the inference irre-

sistible. Where, therefore, the language of the statute is

" Jones V. Tatham, 20 Pa. St. 398, 411.

398. See also Haley v. Petty, 43 (J) Inst. 191, Atty.-Genl. v. All-

Ark. 393, and post, § 351. good, Parker, 3 ; Bac. Ab. Prero-

'^Bish., Wr.L., §142,cit. Hou"- gatlve. E. 5 (*) ; Co. Lltt. 43b.;
ton T. Moore, 5 Wheat. 1, 43, 6U ; Chit. Prerogative, 383; Ayscoiigh's
In re Bruni, 1 Barb. (N. T.) 187, Case, Cro. Car. 526 ; Huggins v.

208. Bambridge, Willes, 241 ; R. v.

'3 Compare Sedgw., at p. 28 : "Wright, 1 A. & E. 437. [U. S. v.

" The English precedents are based Hewes, CralAe, 307; U. S. v.

on the old feudal ideas of royal Greene, 4 Mason, 427 ; U. S. v.

dignity and prerogative "; and see Hoar, 8 Id. 311 ; Stoughton v.

post, § 166, note. Baker, 4 Mass. 533 ; Jones v.

(a) Willion v. Berkley, Plowd. Tatham, 20 Pa. St. 398 ; State v.

236
; per Cur. in Atty.-Genl. v. Milbuin, 9 Gill (Md.) 105 ; Alexan-

Donaldson, 10 M. & W. 117. der v. State, 56 Ga. 478 ; Cole v.

"Jones V. Tatham, 20 Pa. St. White, 32 Ark. 45.]
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general, and in its wide and natural sense would divest or

take away any prerogative or right, [titles or interests] from

the Crown, it is construed so as to exclude that effect {a).

Thus, the compulsory clauses of Acts of Parliament, which

authorize the taking of lands for railway or other purposes,

such as are contained in the Lands Clauses Act of 1845,

would not apply to Crown property, unless made so appli-

cable in express terms or by necessary inference (J). [So,

where an act of Assembly authorized a corporation to cut a

canal or passage for steamboats and vessels through an

island, taking therefor not more than 600 feet in width, the

passage, when made, to be a public highway ; and author-

ized the company to enter upon and occupy for the purpose

of making said canal, any land upon which the same might

be located,—it was held, that, if the island, at the time of

the passage of the act, was the property of the Common-
wealtli and not of private individuals, the comptay, under

that act, derived no title to any part of it, because words of

a statute, applying to private rights, do not affect those of

the state, in the absence of a plain expression, or necessary

implication to th^ contrary."

§ 162. [Upon the same basis rests the doctrine that the

grant to a corporation by the legislature of a general power to

take real estate for the purposes of the incorporation does not

extend to property already dedicated to and held for another

public use by autjiority of law,—as, e. g., public highways,"

or property held by a city for reservoir purposes." Though
such a power may be given by express grant," and though

(a) Bac. Ab. Prerog. E. 6 ; (J) 8 Vict. c. 18 ; i2e Cuckfleld
Crooke's Case, Show. 208. [State Board, 19 Beav. 153, 24 L. J. Ch.
V. Kinne, 41 N. H. 238 ; State v. 585.
Garland, 7 Ired. L. (N. C.) 48. See " Jones v, Tatham, 20 Pa. St.
also : Martin v. State, 24 Tex. 61

;
398.

Green v. U. S., 9 Wall. 655.] So '« Com'tliv. R. R. Co., 27 Pa. St.
tlie Bankruptcy Acts liavo always 339, 354 ; Pa. R. R. Go's. App., 93
been Lt!d not to bind Ihe Crown : Id. 150.
Exp. Russell, 19 Ves. 165 ; Exp. " State v. R. R. Co., 35 N. J. L.
Posmaster-Gen'l, 10 Cli. D. 595. 328.
[See, to same effect, in the United '• D. H. & W. R R Co v
States: Biah., Wr. L., § 103, citing Com'th, 73 Pa. St. 29 ; Stormfeltz
U. S. V. Herron, 20 Wall. 251, and v. Tump. Co., 18 Id. 655.
other cases.]
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a grant of it may even be inferred by necessary implica-

tion," either from the language of the statute (where it

gives, e. g,, to a railroad company, an absolute right to con-

struct its road by the most practicable route its engineers

may select," or by a direct practicable route, as to it may
seem most advantageous," or by the most direct and least

expensive route between its termini,") or from actual, con-

trolling necessity, which arises from the circumstances of

the ease, over which the company has no control, and

into which considerations of mere economy do not enter :"'

yet such implication cannot arise if the powers expressly

conferred can, by reasonable intendment, be exercised with-

out such appropriation of public property."

§ 163. StatntQs Imposing Taxation.—[Again, it is a general

principle, that the tax laws of a state refer to private and

not to public property." " The public is never subject to

tax laws, and no portioUi of it can be, without express stat-

ute. No exemption is needed for any public property held

»» Com'th V. R.R. Co., 27 Pa. St.

339
•o'd. H. & W. R. R. Co. T.

Com'th, 73 Pa. St. 29.
" Pittsburgh v. R. R. Co., 48 Pa.

St. 355. 1

«' Cleveland, &c., R. R. Co. v.

Speer, 56 Id. 325.
63 Pa. R. R. Co's App., 93 Pa.

St. 150 ; Stormfeltz v. Turnp. Co.,

13 Id. 555.

«*Bxp. Boston, &c., R. R. Co.,

53 N. Y. 574 ; and see Springfield
V. R. R. Co., 4 Cush. (Mass.) 63 ;

Little Miami, &c., R. R. Co. v.

Dayton, 23 Ohio St. 510. But see,

as to the appropriation of the tracks
of another railroad : Northern R.
R. Co. V. R. R. Co., 27 N. H. 183;
New York, &c., R. R. Co. v. R.
R. Co., 36 Conn. 196.
" [See Cboley, Taxation, pp.

130-131 ; 3 Dillon, Mun. Corp., §§
614-615]. So, aa it is a preroga-
tive of the Crown not to pay tolls or
rates, or other burdens in respect of
property, it was long since estab-
lished that the Poor Act of Eliza-
beth, which authorizes the imposi-

15

tion of a poor-rate on every " in-

habitant and occupier " of property
in the parish, did not apply to^ the
Crown, or to its direct and imme-
diate servant.5, whose occupation is

for the purposes of the Crown ex-

clusively, and so is, in fact, tlio

occupation of the Crown itself :

43 E^z. c. 2. Per Lord Westbuiy
and Lord Cranworth in Mersey
Docks Co. v. Cameron, 11 H. L.

443, 35 L. .1. M. C. 22, 25 ; Am-
herst V. Somers, 2 T. R. 373; K.

V. Harrowgate, 15 Q. B. 1012 ; R.
V. St. Martin's, L. R. 2 Q. B. 493.

Thus, property occupied by tlic

servants of the State for pniblir

purposes, as the Post OlHco :

Smith V. Birminjrham, 7 E. & B.

483 ; the Horse Guards : Amliui -^t

V. Somers, 2 T. R. 373 ; R. v. Jay,
8 E. & B. 419 ; the Admiralty :

R. V. Stewart, 8 E. & B. 360 ; iind

even by local police: Lancashire
V. Sheiford, E. B. & E. 230 ; liy

the judges, as lodgings tit the as-

sizes : ,^ Hodgson v. Carlisle, 8 IC.

& B. 230 ; by a county court : R.
V. Manchester, 3 E. & B. 336 ; ot

for a jail : R. v. Shepherd, 1 Q. B,
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as such.""'] But if the tax attached to the land, and not to

its owner or occupier, this rule would not be applicable ; and

land charged with it in the hands of a subject, would not

become exempted on vesting in the Sovereign (a).

§ 164. statutes of Limitations.—On the same general princi-

ple, the numerous Acts of Parliament which have, at various

times, taken away the writ of certiorari, have always been

Iield not to apply to the Crown (J). So, the 13 Geo. 2, e

18, s. 6, which limits the time for issuing that writ to six

months from the date of the conviction (c), and the 12 & 13

Vict. c. 45, 8. 5, which authorizes the Quarter Sessions to

give costs to the successful party in any appeal {d), do not

apply to the Crown (the prosecutor), but only to the defend-

ant. On the same ground, it would seem, the 4 Anne, c.

16, s. 4, which authorized a " defendant" or tenant," with

170 ; Beds v. St. Paul, 7 Ex. 650.

See the judgments of Blackburn.
J. and Lord Oranworth in Mersey
Docks Co. V. Cameron, 11 H. .L.

443, 35 L J. M. C. 10; Leith
Oomm. V. Poor Insp'rs, L. R. 1

Sc. App.l7 ; or reformatory school;
Shepherd v. Bradford, 16 C. B.
N. S. 369, 33 L. J. M. C. 183.

See Bro. Ab. Prerog. du Roy, 113;
Kingv. Cook, 8 T. R. 619 ; West-
over V. Perkins, 2 E. & E. 57, 38
L. J. M. C. 337 ; or by the com-
missioners of public works and
buildings in respect of a toll-bridge

of which they were in occupation
as servants of the Crown : R. v.

McCann, L. R. 3 Q. B. 677 ; was
held exempt from poor-rate.
(Comp. Bute v. Grindall, 1 T. R.

. 338 ; R. V. Ponsonbv, 3 Q. B. 14

;

R. V. Shee, 4 Q. "B. 3 ; R. v.

Stewart, 8 E. & B. 360.) And
prop'ferty in the occupation of the
Sovereign would, also, not be lia-

ble to the common law burden of
church rates or sewer's rate ; one
reason assigned being that they
could not be enforced : Per Dr.
Lushington in Smith v. Keats, 4
Hagg. 379 ; Atty.-Genl. v. Donald-
son, 10 M. & W. 117. So, the
Royal Dockyards at Deptford
weie held not assessable to the
land tax : Atty.-Genl. v. Hill, 3
M. & W. 160.
" Directors of the Poor v. School

Directors, 43 Pa. St. 31. But un-
der an act providing that " all

properfy," other than that which
is in actual use for certain purposes
therein before specified, " and from
which any income or revenue iff

derived," shall be subject to taxa-
tion, a municipality owning water
works from which a revenue wa?
derived by means of water rates

paid by consumers, was held sub-
ject to taxation for county pur-
poses, irrespectively of the ques-
tion whether the revenue thus de-
rived was paid into the treasury of
the municipality or used in main-
taining and improving the prop-
erty : Erie Co. v. Commissioners,
113 Pa. St. 368.

(a) Colchester v. Kewney, L. R.
1 Ex. 868.

(J) See, ex. gr. R. v. Cumber-
land, 3 B. & P. 854 ; R. v. Allen,
15 East, 333 ; R. v. Boultbee, 4 A.
& E. 498.

(c) R. V. Farewell, 3 Stra. 1309;
R. V. James, 1 Bast, 308n ; R. v.

Berkeley, 1 Ken. 80.
(d) R. V. Beadle, 36 L. J. M. C.

Ill, 7 E. & B. 493.
" Ordinarily the terms plaintiff

and defendant, in a statute, apply
to individuals only, not to states,

counties or municipal corporations:
Schuyler Co. v. Mercer Co., 9 HI
20.
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the leave of the Court, to plead several matters, was held

not to extend to defendants in suits by or on behalf of the

Crown (a) ; nor was the right of the Crown as to proceedings

in the Exchequer touching the revenue or prpperty of the

Crown, affected by the County (/ourt, or Judicature, or

Companies (1862) Acts (5). The Statutes of Limitation (c)

have always been held hot to bind the Crown [in England,

nor the Government of the United States in this country,'

unless so expressed,

the rule is practically the same

With reference to state governments,

And it is immaterial

(a) Atty-j-GenL v. AUgood, Par-
ker, 1 ; Atty.-Gtenl. v. Donaldson,
7M. & W. 433, 10 M. & W. 117 ;

R. V. Abp. of York, Willes, 533 ;

Hall V. Maule, 4 A. & E. 283.

(J) Mountjoy v. Wood, 1 H. &
N. 58 ; Atty.-Genl. v. Constable, 4
Ex. D. 172 ; Atty.-Genl. v. Barker,
L. E. 7 Ex. 177 ; Se Henley, 9
Ch. D. 469.

(c) 11 Bep. 68b, and 74b ; Lam-
bert v. Taylor, 4 B. & C. 138, 6th
point ; Rustomgee v. R., 1 Q. B. D.
487, 3 Q. B. D. 69.

68 U. S. V. Thompson, 98 U. S.

486 ; U. S. V. Ry. Co., 118 Id. 130;
U. S. V. Williams, 5 McLean 133;
U. S; V. Davis, 3 Id. 483 ; U. S- v.

Hoar, 2 Mass. 311 (neither the
general statute, nor the statute of
limitations of Massachusetts as to
executors and administrators) ; U.
S. V. White, 2 Hill (N. Y.) 59 (on
a note, though held by the IT. S.

by transfer; aliier, where the
statute began to run before trans-
fer to the U. S. : Ibid.); Robb v.

Washington Co., 63 Miss. 589

;

Bates V. Aven, 60 Id. 955 ; Swear-
inger v. U. 8., 11 Gill and J. (Md.)
373 ; McNameev. U. 8., 11 Ark.
148.

"» Gibson v.Chateau, 13 Wall. 92

;

Swann v. Lindsey, 70 Ala. 507.
'» Lindsey v. Miller, 6 Pet. 666 ;

People V. Gilbert, 18 Johns. (N.Y.)
227 ; Stoughton v. Baker, 5 Mass.
532 ; Wright v. Swan, 6 Port.
(Ala.) 84 ; Kennedy v. Townley,
16 Ala. 239 ; Ware v. Greene, 37
Id. 494 ; Bledsoe v. Doe, 5 Miss.
13 ; Parmilee v. McNutt, 9 Id. 179;
State V. Joiner, 33 Id. 500 ; Josse-
!yn V. Stone, 28 Id. 753 ; Bailey v.
Wallace, 16 Serg. and R. (Pa.) 245;

Munshower v. Patton, 10 Id. 334

;

Com'th V. Baldwin, 1 Watts (Pa.)

54 ; Com'th v. Johnson, 6 Pa. St.

136 ; Glover v. Wilson, Id. 290 ;

McKeehan v. Com'th, 8 Id. 151
;

Com'th V. Hutchinson, 10 Id. 466
;

Troutman v. May, 33 Id. 455

;

Zacherie's Succession, 30 La. An.
P. II. 1260 ; Carey v. Whitney, 48
Me. 516 ; State Treas'r v. Weeks,
4 Yt. 215 ; Parks v. State, 7 Mo.
194 ; State v. Pratle, 8 Id. 286 ;

State V. Fleming, 19 Id. 607 ; Be
Life Assoc'n, 13 Mo. App. 40 ;

Jefferson v. Whipple, 71 Mo. 519 ;

Wallace v. Miner, 6 Ohio 366
;

State V. St. Joseph Co., 90 Ind.

359 ; Jackson Co. v. State, 106 Ind.
370 ; Putnam v. State, Id. 531 ;

Hardin v. Taylor, 4 T. B. Mon.
(Ky.) 516 ; State v. Arledge, 3
Bailey (8. C) 401; Harlock v.

Jackson, 3 Brev. (8. C.) 354 ; State

V. Pinckney, 33 8. C. 484 ; Brins-

field V. Carter, 3 Ga. 143 ; Walls
V. McGee, 4 Harr. (Del.) 108 ; State

V. School Distr.. 34 Kan. 237 ;

Weatherhead v. Bledsoe, 2 Overt.

(Tenn.) 353 ; Wilson v. Hudson, 8
Yerg. (Tenn.) 898 ; Niramo v.

Com'th, 4 Hen. & M. (Va.) 57

;

Levasser v. Washburn, 11 Gratt.

(Va.) 572. But, of course, the State

may plead the statute of limitations

in actions against it : Baxter v.

State, 10 Wis. 454; Auditor v.

Halbert, 78 Ky. 577. But, as be-

tween States, in controversies re-

lating to boundaries, the statutes of

limitation cannot be applied in all

their rigor, nor will a title by pre-

scription be acquired as readiiy :

Rhode Island v. Massachusetts, 15

Pet. 238. It is said that no pre-

scription runs against the State:



228 GOVEENMENT. [§ 165

whether the suit be brought in the name of the state, or of

another party to its use." Indeed, the principle has been

extended so as to bar the application of the statutes to persons

claiming under the government ; e. g., a tenant in possession

of land, or the holder of a certificate of survey, or purchaser,

while the title remains in the state." But, on the other hand,

it has been held that the statutes may be pleaded against a

grantee of the United States ;" in a suit against the Bank of

the United States, though the government was a stock-

holder ;" in a suit in which the state is only a nominal, and,

e. g„ a township the beneficial and real party," or in a suit

upon a bail bond," or in an action for a mandamus in the

name of the state, to enforce a private right ;" and to a

private individual who holds a title to land from an Indian

reservee, which, without a patent, entitled him to maintain

ejectment."

§ 165. Mnnicipalitiea.—[It has been held, that municipali-

ties, being but parts of the state government, subdivision of

its sovereignty, as it were, exercising delegated political

powers for public purposes," in so far partake of that

sovereignty as to share in the exemption from the effects of

Glaze V. R. R. Co., 67 Ga. 761 ; apply to suits by the State against
and see Walls v. McGee, 4 Harr. sureties of public oflaeers ; nor,
(Del.) 108 ; Carey v. Whitney, 48 . Glover v. Wilson, 6 Pa. St. 290, to
Me. 516 ; Alton v. Trans. Co., 12 a suit upon a tax-collector's bond,
111. 38. But see post, §§ 166-8. which includes both State and
" Glover v. Wilson, 6 Pa. St. County taxes; nor. State v. Pratte,

390, 293. 8 Mo. 286, upon official bonds.
" Smead v. Williams, 6 Ga. 158; But see Furlong v. State, 58 Miss.

Duke V. Thompson, 16 Ohio 34. 'i'17, post, § 167.
And see Truehart v. Babcock, 49 " Moody v. Fleming, 4 Ga. 115.
Tex. 249. " Dillingham v. Brown, 38 Ala.
" Chicago, &c., Ry. Co. v. All- 311. In a case where the occii-

fiee, 64 Iowa 500. pant of land has been permiticd to
" U. S. B'k V. McKenzie, 2 hold possession thereof for a period

Brock. 398. But see State B'k v. fixed or recognized by the laws ns
Bi'own, 2 111. 108, that a debt due giving title, it was held a grant
the State Bank, was a debt due would be presumed against the
the State, and could not be barred government by analogy to the
by the statute of limitations. statute of limitations : Jones v.
" Miller v. State, 38 Ala. 600. Borden, 5 Tex 410

See also Glover v. Wilson, 6 Pa. " Baltimore v. Root, 8 Md. 95;
S'- *°0, 293. wherefore, in a statute authorizing

..A°'l?"®^-^°'^'''' ^^"^- (^y-) attachments on judgments to be
149. Compare, however. Ware v. kid in the hands of any "person
Greeiie, 37 Ala. 494; Ala. Sel. or persons" whatever, the words
Cas, 383, that tlie statute does not " person or persons " were held



§ 166] GOVEBNMENT. 229

statutes of limitations,"' at least in all cases wherein they

represent the public at large, or seek to enforce a right per-

taining to sovereignty, and not its mere private rights, such,

«, g., as the collection of taxes."

[But the weight of authority seems to be the other way,

and to concede this exemption only to sovereignty itself.

Thus statutes of limitations have been held to run against

counties ;" against a town or city corporation," and generally,

in the absence of provisions to the contrary, against municipal

and quasi municipal corporations, as against natural persons."

[And, of course, municipal corporations have the benefit

of the statutes of limitations."]

§ 166. When Oovernment is Included.—The Orpwn, however,

is suflBciently named in a statute, within the meaning of the

maxim, when an intention to include it is manifest. For

instance, the 20 «& 21 Vict. c. 43, which entitles (by section

2) either party, after the hearing, by a justice, of " any

information or complaint " which he has power to deter-

mine, to apply for a case for the opinion of one of the

Superior Courts ; and after authorizing (by section 4) the

justice to refuse the application, if he deems it frivolous,

provides that it shall never be refused when made by, or

under the direction of the Attorney-General, and directs (by

section 6) the Superior Court, not only to deal with the

decision appealed against, but to make such order as to costs

as it deems fit, was held by the Queen's Bench to include

nnt to embrace a municipal corpor- 535 ; Ouachita Co. v. Tufto, 4S
ation : Ibid. And see Bullsley v. Ark. 136 ; Houston, etc., Ry. Co.
Eekert, 3 Pa. St. 368 ; and post, § v. Travis Co., 63 Tex. 16.

851. 8s Cincinnati v. First Presb.
«> See Kellogg v. Decatur Co., Church, 8 Ohio, 298; Lane v. Ken-

38 Iowa, 524 ; Coleman v. Thur- nedy, 13 Ohio St. 43; Cincinnati v.
moiid, 56Tex. 514; City of Alton Evans, 5 Id. 494; Jefferson v.
V. Trans. Co., 12111. 38. .

Whipple, 71 Mo. 519.
" See Simplot v. Ry. Co., 16 *• See Wheeling v. Campbell, 12

Fed. Rep. 650 ; though, even in W. Va. 36 ; Forsyth v Wheeling,
such oases, when justice demands 19 Id. 318 ; Fort Smith v. McKib-
and to prevent a wrong to private bin, 41 Ark. 45, where adverse
rights, the doctrine of estoppel possession of an alley of a city for
in pais may be applied : Ibid. the statutory period, was held to
^ Glover v. Wilson, 6 Pa. St. give title to the occupant.

390, 293 ; Evans v. Erie Co., 66 Id. ss (Jaines v. Hot Spring Co., 39
238 (though a grantee from the Ark. 263 ; Conyngham Sch. Distr.
state, from the date of the grant ;)

• v. Columbia Co., 6 Leg; 6az. (Pa.)
St. Charles Co. v. Powell, 32 Mo. 36.
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the Crown, and to authorize an order against it for the pay-

ment of costs. The language of the second section was

wide enough to include the Crown ; and as the fourth

referred to the Crown as plainly as if it had spoken expressly

of Crown cases, the language of the sixth authorizing costs

was construed as applying to such cases also, as well as to

cases between subject and subject (a).

It is said that the rule does not apply when the Act is

made for the public good, the advancement of religion and

justice, the prevention of fraud," or the suppression of

injury and wrong (5) ; but it is probably more accurate to

say that the Crown is not excluded from the operation

of a statute where neither its prerogative, rights, nor prop-

erty are in question." The Statute de donis (c) ; the Stat-

ute of Merton, against usury running against minors {d)
;

the 22 Hen. 3, c. 22 (Marlbridge), against distraining free-

holders to produce their title deeds (e) ; the 32 Hen. 8, con-

cerning discontinuances {/) ; the 31 Eliz. , against simony

(^) ; the 13 Eliz., c. 10, respecting ecclesiastical leases (A),

were held to apply to the Crown, though not named in

them (i). So, the 1 1 Geo. 4 & 1 Will. 4, c. 70, which was

passed for the better administration of justice, and enacted

that writs of eirror upon judgments given in any of the

(a) Moore v. Smith, 1 E. & E. «' See U. S. v. Knight, 14 Pet.

597, 28 L. J. 126. See Theberge 301; Fink v. O'NeU, 106 U. S. 372;
V. Landry, 3 App. 103, and Cush- and comp. Sedgw., at p. 88 :

Ingv. Dupuy, 5 App»409. But, "Where the terms of an act are
although the Crown be named in sweeping and universal, I see no
some sections, this does not neces- good reason for excluding the
sarily extend to it the operation of Government, if not especiaJly
other parts of the Statute : Exp. named, merely because it is the
Postmaster-General, 10 Ch. D. Government;" and at p. 107: "Nor
595. do I understand why the Govern-
" In such cases, it is said, the ment should be exempted from the

state is included by the term per- operation of general rules of law,
sons : Martin v. State, 34 Tex. 61

;
or the fair interpretation of lan-

and see State v. Bancroft, 23 Kan. guage.'" But see post, § 167.
170, that "agent" may mean an (c) 13 Ed. 1 ; Willion v. Berkley,
agent or officer of the state, under Plowd. 233 ; 11 Rep. 72a.
an act against embezzlement ; also (d) 20 Hen. 3 ; Co. Litt. 120a,
Bish., Wr. L., §212. note 3.

(6) Case of Ecclesiastical per- (e) 2 Inst. 142.
sons, 5 Rep. 14a, Magdalen Col- (/) 3 Inst. 081.
lege Case, 11 Rep. 70b-73a ; R. v. {g) Co. Litt. 130a, note 8.
Abp. of Armagh, Stra. 516 : Bac. (h) 5 Rep. 14a, 11 Rep. 66b,
Abr. Prerogative, E. 5. [Com'th -Stra. 516.
V. Garrigues, 38 Pa. St. 9.] (i) See Bac. Ab. Prerog. E. 5.
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Snperior Courts, should be returned to the Exchequer Cham-
ber, was held to apply to a judgment on an indictment (a),

and on a petition of right (J) ; although the Crown was not

named or referred to in the Act. No prerogative was affect-

ed by this construction (c).

§ 167. [Indeed, wherever the mischiefs to be remedied by
an act are of such a nature as necessarily to include the State,

as intended to be within the meaniug of and affected by the

act, the rule under discussion becomes obviously inapplica-

ble." Bearing in mind, that, in the nature of things, there

must be a presumption that the legislative power, in creating

its laws, has primarily in view the establishment of rules regu-

lating the conduct and affairs of individuals,™ not those of the

sovereignty, and that the general language of an act is to be

restricted to the object the Legislature had in view when using

such language, it is manifestly misleading, if not technically

inaccurate, to say, as has been lield, that the sovereign power
is not, in this country, exempted, by virtue of its prerogative,

from the operation of any general laws, except those prescrib-

ing limitations," and probably too narrow to say that the rule

excluding the sovereignty is applicable only where neither

its rights, property or prerogative are in question." It has,

indeed, been held, that, under an act requiring " all " suits

upon " any bond, obligation, or contract under seal " to be

brought within seven years, suits by the State upon official

bonds were barred after the lapse of that period." On the

other hand the term " person " in a statute of wills, author-

izing devises to any person capable by law of holding

real estate, obviously does not include the State or the

United States, but only extends to such natural persons and

corporations as are authorized by the laws of the State to

(a) R. V. Wright, 1 A. & E. •» J'urlODg v. State, 58 Miss. 717.

434. And by virtue of express statutory

(J) De Bode v. B., 13 Q. B. 464. declaration, it was held that a stat-

(e) Per Cur., Id. 879. ute limiting tbe time for bringing
•" See Gibson v. Chateau, 18 actions to recover damages for

Wall. 98. injuries to property ran against
" Ante, § 161. the state and one who purchased
" See Me Tetlow, 14 Int. Rev. from the state as against any other

Eec. 305. private person : Coleman v. Pesh-
•' Supra, § 166. tigo Co., 47 Wis. 180.
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take by devise." It follows that not only the divesting or

not divesting of any public right is to be regarded, but also

the violation of principles of public policy." The test,

therefore, in every case in which the question whether or

not the government is included in the language of a statute

lias to be met and determined, cannot be a mere general

rule,' either one way or another, arbitrarily applied, but must

be the object of the enactment, the purposes it is to serve,

tlie mischiefs it is to remedy, and the consequences tliat

are to follow,—starting with the fair and natural presump-

tion that, primarily, the Legislature intended to legislate

upon the rights and affairs of individuals only. This is tlie

only proper extent and application of the rule against inclu-

sion of government. The instances cited in tlie preceding

section militate in favor of this view. A few more may

strengthen it. As in England the Crown was held bound

by the statute of Westm. 1, c. 6, as to free elections," so it

has been said in Massachusetts, that, where general rights

are declared, or remedies given, by law, the Commonwealth,

though not named, is included ;" by the Supreme Court

of the United States, that statutes laying down general rules

of procedure in civil actions bind the government;" in

Pennsylvania, that the State is bound by statutes made to

prevent tortious usurpations, and to regulate and preserve

the right of all elections, and prescribing a method of inves-

tigating their legality ;" and in Arkansas, that, if the state

descends into the areua of commercial business in concert or

competition witii its citizens, e. g., in a banking enterprise,

it goes, in respect of transactions arising out, or in the course

of, the same, divested of its sovereignty, and cannot avail

itself of the principle nullum tempus occuTritreipublicse."

" He Fox, 52 N. Y. 530; U. S. v. feature ivas emphasized, that the
Fox, 94 U. S. 315. subject malter of the statute was
" See U. S. V. Knight, 14 Pet. one in which the state was the

301; and also Fink v. O'Neil, 106 chiefparty in interest,—a fact plain-
U. S. 373. ly Indicating an intention to include

»* 3 Inst. 169. the state, without which effect,

"Com'th V. R. R. Co., 3 Cush. indeed, the statute would have been
(Mass.) 25. almost inoperative.
" Green v. U. S., 9 Wall. 655. «» Calloway v. Cossart, 45 Ark.
»' Com'th V. Garrigues, 28 Pa. 81.

St. 9. In this case, the additional
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§ 168. [Wherever there is a presumption against the

existence of a particular intention on the part of the Legisla-

ture, an expression by it, in a statute, of such an intention

falls, as has been seen"" under the rule requiring a certain

stringency of construction. Accordingly, it has been held

that statutes allowing suits against a state or itg governor are

to be strictly construed, and the right conferred by them is

to be confined to those clearly intended to enjoy it, and not

extended, e. g., to aliens, or assignees of aliens.'"' But even

in such acts, both suits at law and in chancery will be held

included.'"]

§ 169. statutes Presumed to have no Extra-territorial Force.—
Another general presumption is that the Legislature does

not intend to exceed its jurisdiction. Primarily, the legisla-

tion of a country is territorial. The general rule is, that

extra territorium jus dicehti irapnne non paretur ; leges

extra territorium non obligant {a). The laws of a nation

apply to all its subjects and to all things within its territories,

including in this expression not only its ports and waters

which form, in England, part of the adjacent country, but its

ships,'"' whether armed or unarmed, and the ships of its sub-

jects on the high seas or in foreign tidal waters and foreign

private ships within its ports.'"' They apply also to all for-

eigners within its territories as regards criminal (&), police,

alid, indeed, all other matters,'"' except some questions of

personal status or capacity, in which, by the comity of nations,

thelawof their owncountry,or the lex loci actiisor contractus

1

""Ante, §127. force, e. y.,a prohibition against
"" Rose v. Governor, 34 Tex. departing -without a clearance.

496. See ante, § 154. (6) [See Carlisle v. U.S., 16 Wall.
'»' Stale V. Curran, 13 Ark. 331. 147; People v. McLeod, 35 Wend.

See ante, 8 77. (N. Y.) 483, 573; 1 Hill, 377; 1

(a) Dig. 3, 1, 30. Bish., Cr. L., § 134; Bish., Wr. K,
'"^ See U. S. V. Holmes, 5 Wheat g 141.] So that an American com-

412. mltting a crime in Holland and
'*• Thus it was held, in U. S. v. flying to England is regarded as a

Diekclmau, 93 U. S. 530, that, gen- Dutch subject for the purposes of
erally, a merchant vessel entering extradition: R. v. Ganz, 9 Q. B. D.
the port of a foreign country for 93, 51 L. J. 419; and see Atty.-

the purpose of trade, whether in Genl. v. Kwok Ah Sing, L. R. 5

lime of war or peace, is, while she P. C. 179. See Addenda.
remains, subject to the law there in "" E.g., poll-tax: Kuutz v.

Davidson Co., 6 Lea (Tenn.) 65.
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applies (a). It is true this does not comprise the whole of the

legitimate jurisdiction of a State ; for it has a right to impose

its legislation on its subjects, natural or naturalized (5) in

every part of the world (c); [" that is to say, when they return

within its territorial jurisdiction so as to give an oppor-

tunity to exercise sovereignty over them.""'] Indeed, on

such matters as personal status or capacity it is understood

always to do so (d) ; but, with that exception, in the absence

of an intention clearly expressed or to be inferred either from

its language or subject matter, or history of the enactment,

[in such manner as to admit of no other rational interpreta-

tion,"'] the presumption is that the Legislature does not

design its statutes to operate on them, beyond the territorial

limits of its jurisdiction (e). They are, therefore, to be

(o) See Niboyet v. Niboyet, 4 P.
D. 19, par Brett, L. J.; San Theo-
dore V. San Theodoro, 5 P. D. 79 :

Story, Confl.L., lOO.etseqq. comp.
Worms V. De Valdor, 49 L. J. Ch.
261; Le Sueur v. Le Sueur, 1 P.D.
139; Firebrace v. Firebrace, 4 P.D.
63. [See Sedgw., pp. 56-57.]

(S) Co. Litt. 129a; Story, Oonfl.
L., § 21; Sussex Peerage, 11 CI. &
F. 85, 146; Mette v. Mette, 1 Sw.
& Tr. 416, 28 L. J. P. & M. 117.

(c) Our law has at different times
made treason, treason-felony, burn-
ing the Queen's ships and maga-
zines, breaches of the foreign En-
listment Act, homicide, bigamy,
and slave dealing punishable when
committed by British subjects in
any part of the world; also any
offences committed by them on
board any foreign ship to which
they do not belong (30 & 31 Vict.

124); also, offences by them in
native States in India (33 GJeo. 3,

c. 52, s. 67), in Turkey, China,
Siam, and Japan (6 & 7 Vict. c.

94, and 28 & 29 Vict. c. 116); and
in some parts of Africa, Australia,
and Polynesia (6 & 7 Wm. 4, c. 67;
24 & 25 Vict. c. 81; 26 & 27 Vict.
c. 35; 34 Vict. c. 8; 9 Geo. 4, c. 83;
35 & 36 Vict. c. 19).

106 Sedgw., p. 57.

((Q See ex. gr. Brook v. Brook,
27 L. J. Oh. 401; Story, Oonfl. L.,

§ 114 ; LoUey's Case, 1 R. •& R.

236. See also Story, Oonfl. L., §
100 et. seqq. ; Wheat. Elem. Inter-

nat. L., pt. 2, c. 2, ss. 6, 7.

'»' Bond V. Jay, 7 Cranch 350;
Farnum v. Canal Corp., 1 Summ.
46.

(e) Rose v. Hlnely, 4 Cranch,
Ml, pel- Marshall 0. J.; The Zoll-

verein, Swab. 90, per Dr. Lushing-
ton; Cope v. Doherty, 4E. &J.
357, 2 DeG. & J. 614, 27 L. J.

Oh. 660. [So that, prima facie, a
British statute is not applicable,
even as between British subjects,

in a foreign jurisdiction : Henry v.

Stuart, 14 Phila. (Pa.) 110. See,

also, Bish., Wr. L., § 141, citing
the following American cases : tJ.

S. V. Bevans, 3 Wheat. 336; U. S.

V. Wiltberger, 5 Id. 76 ; U. S. v.

Holmes, Id. 412; People v. Caesar,

1 Parker 645, 7; Vandeventer v.

R. R. Co., 27 Barb. (N. T.) 244;
Bishop V. Barton, 2 Hun (N. T.)
436; Com'th v. Green, 17 Mass.
515, 540; Mitchell v. Tibbets, 17
Pick. (Mass.) 298; Com'th v. Har-
ris, 13 Allen (Mass.) 534; Hildreth
v. Heath, 1 HI. App. 82; Hover v.

Pa. Co., 25 Ohio St. 667; McCarthy
V. R. R Co., 18 Kan. 46. And
for application of the same princi-
ple to a municipal by-law: St.

Louis Gas Light Co. v. St. Louis,
46 Mo. 121.

[That, however, a state may
pass laws authorizing the doing
of certain acts outside of its 11m-
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read, usnally, as if words to that effect had been inserted in

them (a). Thus, a woman who married in England, and

afterwards married abroad during her husband's life, was

not indictable under the Statute of James I. against bigamy
;

for the offence was committed out of the kingdom, and

the Act did not in express terms extend its prohibition

to subjects abroad (5). [So, there can be no recovery

under a penal statute for an offense . committed beyond the

territorial jurisdiction of the state."' A wager upon a

horse-race outside of it is not illegal,"' and a state law con-

cerning boats and vessels is limited to such as are used in

navigating the waters of the state.'" So, a contract entered

into on Sunday, in another state, cannot be declared void

except upon proof that the law of the state where it was

made rendered it so."' Equally well settled is the principle

that the power of taxation, however vast in its character

and searching in its extent, is necessarily limited to subjects

within the jurisdiction of the state ;'"
i. e., to persons

and property within the same.'" An act conferring powers

upon married women applies only to those who are resident

and carrying on business in the state.'"] The 5 & 6 Will. 4,

c. 63, wliich prohibits the sale of liquids otherwise than by

its, and declaring their eflEect '" Com'th v. Standard Oil Co.,
within the same, see Chandler v. 101 Pa. St. 119, at p. 145, per Pax-
Main, 16 Wis. 398.] son, J., citing State Tax on Foreign

(a) P&r Pollock, C. B. , in Rosseter held Bonds, 15 Wall. 319; McCul-
V. Cahlmann, 8 Ex. 301; and per loch v. State, 4 Wheat. 316: Maltby
Cur. in The Amalia, 1 Moo. N. S. v. R. R. Co., 53 Pa. St. 146.
471. {A detailed examination of "^ Cleveland, etc., R. R. Co., v.
the numerous decisions that apply Pennsylvania, 15 Wall. 300. Real
this principle and define the precise estate is property within the state :

limits of its operation, belongs to a see post § 174; but personal prop-
work upon the Conflict of Laws, erty of, such as debt owing to, a
What follows above may be regard- non-resident, though by residents,
ed merely as illustrative/] has no situs independent of the

(5) 1 Jac. 1, c. 11; 1 Hale P. C. domicile of the owner: Eirtland v.'

693. Hotchkiss, 100 U. S. 491. But see
""Peterson v. Walsh, 1 Daly Mich., etc., R. R. Co. v. Slack, Id.

(N.Y.) 183. 595; U. S. v. Erie Railway, 106 Id.
'"' Ross V. Green, 4 Harr. (Del.) 337. And see as to money owingby,

308. ' and evidenced by bonds of, a cor-
"» Noble V. The St. Anthony, 13 poration of the state: Maltby v. R.

Mo. 361 ; Twitchell V. The Missouri, R. Co., supra, disregarding the con-
Id. 413. And see, as to the right stitutional question involved,
to seize liquors in transit through "• Waldron v. Ritchings, 9 Abb.
a state: State v. Cobaugb, 78 Me. Pr. N. S. (N. Y.) 359. And see
401. Hill V. Wright, 139 Mass. 396.

'" Adams v. Gay, 19 Vt. 358. As to divorce laws, see Addenda.
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imperial measure, would not be considered as affecting a

contract between British subjects for the sale of palm oil to

be measured and delivered on the coast of Africa (a). A
different construction would have involved the absurd sup-

position that the Legislature intended that English subjects

should carry English measures abroad (5) ; besides setting

aside, by a side-wind, the general principle that the validity

of a contract is determined by the law of the place of its

performance. Under that general principle, any statute

which regulated the formalities and ceremonials of marriage,

would, in general, be limited similarly in effect to the terri-

torial jurisdiction of Parliament (c).

§ 170. Exceptions.—But a different intention may be

readily collected from the nature of the enactment. The
whole aim and object of the Royal Marriage Act (12 Geo. 3,

c. 11), for instance, which was, according to the preamble,

to guard against members of the royal family marrying

without the consent of the sovereign, and which makes null

and void the marriage of every descendant of George II.

without the consent of the reigning sovereign, would have

been defeated, if a marriage of such a descendant in some

place out of the British dominions had not fallen within it.

It was accordingly held that the Statute imposed an

incapacity, which attached to the person and followed him
all over the world {d) ; though the marriage were valid

according to the law of the country where it was cele-

brated (e). So, the 5 & 6 Will. 4, c. 54, which declared "all

marriages between persons within the prohibited degrees "

(a) Rosseter v. Cahlmann, 8 Ex. expressly, it can ordinarily relate
361.

, only to the laws of the government
(J) Per Parke, B., Id. making such reference: Houston
(e) Scrimshire v. Scrimshire, 3 v. Moore, 5 Wheat. 1, 43 ; and the

Hagg. Cons. 371, Story, Confl. L., U. S., in passing a statute devolv-
§ 131. [A state statute relating to ing upon any oflacers particnlar
crimes and punishments is not poweia or duties must, in the
applicable to crimes committed by absence of any expressions to the
Indians against each other, while contrary, be considered as referring
living in their tribal relations, the to their own officers alone: Be
tribe being recognized and treated Bruni, 1 Barb. (N. Y.) 187, 809.]*
as such by the federal government: (d) The Sussex Peerage, 11 CI. &
State V. McKenney, 18 Nev. 183. P. 85.
So, whenever in the statutes of any (e) Swift v. Swift, 8 Knapp,
government a general reference is 357.
made to law, either implicitly or • gee Addanda.
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null and void, was held to create a personal incapacity in all

British subjects domiciled in the United Kingdom, though

married in a country where such marriages are valid (a).

Where an Englishman,, after marrying an Englishwoman in

England, became domiciled in America, it was held that he

continued subject to the English Divorce Act (J).

§ 171. Presumption against Intent to EJKoeed Legislative Func-

tions and Powers. Natural Laws.—[It must, however, be pre-

sumed, not only that the Legislature does not intend to

exceed its territorial jurisdiction, but that it does not mean
to travel beyond its legitimate functions generally. It is a

truism to say that the Legislature cannot alter the course of

nature.'" But that it does not intend to do such a thing, is

a presumption which may be important in the construction

of a statute. " It is beyond even the power of the Legis-

lature" it was said in one case,"' " to make that a party wall

which is not a party wall. No doubt, they might have made
provisions to the effect that that which is not a party wall,

shall, for the purpose of a particular act of Parliament, be

deemed a party wall ; but they cannot make what is not a

party wall a party wall any more than they can make a square

a circle ;" and accordingly certain rights were conceded to one

of the parties interested in the wall in question, which had

been rebuilt under the act and treated as though it were a party

(a) Brook v. Brook, 37 L. J. Ch. C. B. N. 8. 861; if not in every other
401 ; 9 H. L. 193. See Story, part of the world also : See per
Confl. L., § 86, and also 8 100. Bramwell, B., 39 L. J. C. P. 353

:

(J) Deck V. Deck, 39 L. J. P. though it was not in express terms
M. & A. 139 ; see Bond v. Bond, declared to be applicable abroad.
Id. 143. This wider effect has As the Courts of British Colonies
been given even to a criminal stat- - were empowered by Act of Parlia-
ute, where such must have been ment to punish certain offences
manifestly its intention. The 5 committed at sea with, among
Geo. -4, c. 113, which made it other things, transportation, the

felony for " any persons " to deal Act which abolished transpovtu-
in slaves, or to transport them, or tion and substituted penal servi

equip vessels for their transport, tude, was held to extend to the
was held to apply to British sub- Colonies, though it made, no men-
jects committing any such offences tion of them : 13 & 18 Vict. c. 96 ;

on the coast of Africa, the notori- 20 & 31 Vict. c. 3 ; R. v. Mount,
oils scene of the crimes which it L. R. 6 P. C. 383.
was the object of the Act to "^ Crow v. Ramsey, Sir T.
suppress : R. v. Zulueta, 1 Car. & Jones, at p. 13.

K. 315 ; Santos v. lUidge, 6 C. B. "« Weston v. Arnold, L. R. 8
N. S. 841, 38 L. J. 317 ; overruled Ch. 1084, 1089.
on another point, 29 L. J. 348, 8
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wall, entirely inconsistent with that assumption. So, in the

construction of the Pennsjlvania married woman's act of 18|8

the Supreme Court of that state declared :
" It is a radical

mistake to suppose that the act intended to convert the wife

into a feme sole, so far as relates to her property. That is

impossible while she is to continue to discharge the duties of

a wife ;'"" and accordingly certain powers were held not to

be conferred by the general language of the act which were

deemed inconsistent with the existence and incidents of that

relation. So again, in construing an act which conferred

legitimacy upon illegitimate children whose parents subse-

quently intermarried so as to render such children capable of

inheriting from an ancestor to the same extent as if born in

lawful wedlock, whilst it was held that this was within the

power of the Legislature, it was said to be " equally true that

it is not possible for any Legislature to make that a fact which

is not a fact ;" and consequently one born out of lawful wed-

lock, but legitimated under that act, could not, by virtue of

it, take by purchase under a limitation in a prior deed of

trust to "lawfully begotten " children."'

§ 172. Presumption against Invasion of Judici:il Functions,

—

[Nor, ordinarily, will the Legislature be presumed to intend a

departure from its own and an invasion of the judiciary's

proper functions, by a declaratory act contrary to the con-

struction already put by the courts upon the law thus

explained, so as to make the new construction declared appli-

cable to any but future cases."'

§ 173. Presumption against Intent to Bind Future Iiegislatures.—

[Nor yet, can the Legislature be presumed to intend an ex-

cessive assumption of power, such as would be involved in

a design to bind a future Legislature."" Consequently, the

"' Beai-'s Adm'r v. Bear, 33 Pa.
, (Ky.) 87 ; Gilleland v. Schuyler, 9

St- 535, 528. Kan. 569 ; Piles v. Puller, 44 Ark.

oQo^n^ PP- ^°^ •^''- ^'- '^'^^- -^ny departure, by a subse-

,
,'. o ,_. , .

<iSiB,xA Legislature from a rule
"» See this subject more fully enacted by a prior one operates as

"'™"^?,®.'^' P"^*' §§ 291-293. an implied repeal thereof : see Kd-
"» Ihis cannot be done, except logg v. Oshkosb, 14 Wis. 628

by au act which is, in effect, a Brightman v. Kirner, 23 Id 54
.'

contract
:
State v. Oskins, 28 Ind. "Wall v. State, 33 Ind. 150; infra, n.

369 : Swift V. Newport, 7 Bush 123. See AMenda
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word " forever," in a statute, not amounting to a contract, is

to be understood as meaning simply until changed by law.'"

So the provision in a general repealing act, that " no offence

committed or penalty incurred previous to the time when any

statutory provision shall be repealed, shall be affected by such

repeal," was construed as relating solely to the acts repealed by
that act, and to have no respect to subsequent legislation, it

being held to be beyond the power of the Legislature to

declare, in advance, the intent of subsequent legislation or its

effect upon existing statutes."" And a provision restricting

counties, etc., from issuing bonds in aid of the construction

of a railroad " by virtue of the authority of any other law of

this state," was held not to refer to any future enactments.'"]

§ 174. Presumption against Violation of International Law,

Treaties.—Under the same general presumption that the

Legislature does not intend to exceed its jurisdiction, every

statute is to be so interpreted and applied, as far as its lan-

guage admits, as not to be inconsistent with the comity of

nations, or with the established rules of international law (a).

If, therefore, it designs to efifectuate any such object, it must

express its intention with irresistible clearness, to induce a

Court to believe that it entertained it ; for if any other con-

struction is possible, it would be adopted, in order to avoid

'" See Casey v. Earned, 5 Iowa, islature is admitted to be persuasive
1. Hence a general act providing that that Legislature meant to act
a method for the change of county in harmony with it. See § 484, n.

seats is not repealed by a special "^ Oleson v. R. R. Co., 36 Wis.
and temporary act for that pur 383. The passage of any subse-
pose relating to a single county, quent statute conflicting with it,

although the latter declared that would repeal it pro tanto: Ibid,

the place selected under it should, (a) Per Maule, J., in Leroux v
forever, be the county seat thereof: Brown, 13 C. B. 801, 23 L. J. C.

Ibid. P. 3 ; Bluntschli, Voellierrecht, s.

™ Mongeon v. People, 55 N. Y. 847 ;
per Dr. Lushington in The

613. Even a general act saving ZoUverein, Swab. 98, and The
actions, etc., under repealed stat- Annapolis, Lush. 395. [As to the
utes ia, in Files v. Puller, 44 Ark. states of the Union, " while recog-

273, 280, said to have very little nizing the central federal authority,

importance save in hermeneutics, resulting from the Constitution of

no Legislature having the power to the United States, they hold in

prescribe to courts rules of inter- regard to each other, with the

Eretation, or to fix as to future exception of the cases governed by
egislatures any limits of power as that instrument, the position of

to the effect of their action ; whilst, independent and foreign powers:"
on the other hand, the retention of Sedgw. p. 60.]

such a statute by a subsequent Leg-



240 EXCESS OF POWERS, ETC. [§ 174

imputing such an intention to the Legislature (a). All

general terms must be narrowed in construction to avoid it

(5). For instance, although foreigners are subject to the crim-

inal law of the country in which they commit any breach of

it, and also, for most purposes to its civil jurisdiction, a

foreign sovereign, an ambassador, the troops of a foreign

nation, and its public pi'operty are, by the law of nations,

not subject to them (o), and statutes would be read as tacitly

embodying this rule. So, it is an admitted principle of

public law, that, except as regards pirates jure gentium, and,

perhaps, nomadic races and savages who have no political

organization (d), a nation has no jurisdiction over oflFences

committed by a foreigner out of its territory, including its

ships and waters as already mentioned (e) ; and the general

language of any criminal statute would be so restricted in

construction as not to violate this principle. Thus, the 9

Geo. 4, c. 31, s. 8 (re-enacted by the 24 & 25 Yict. c. 100,

s. 10), which enacted that when any person, feloniously

injured abroad or at sea, died in England, or receiving the

injury in England, died at sea or abroad, the oflEence should

be dealt with in the country where the death or injury

occurred, would not authorize the trial of a foreigner who

inflicted a wound at sea in a foreign ship, of which the

sufEerer afterwards died in England (/"). So, it has been re-

peatedly decided in America that an Act of Congress which

(a) Per Cur. in U. S. v. Fisher, Elem. Internal. L. pt. 2, c. 3, s.' 9 ;

8 Crancli, 390, and Murray v. The Parleraent Beige, 5 P. D. 197;

Charming Betsy, Id. 118. R. v. Anderson, L. R. 1 C. C. 161;

(J) Per Lord Stowell in Le R. v. Seberg, Id. 264; R. v. Carr,

Louis, 2 Dods. 239. 10 Q. B. D. 76 ; R. v. Lopes, 1 D.
(c) Wheat. Elem. Int. L., pt. 2, & B. 535, 27 L. J. M. C. 48 ; R. v.

c. 2 ; and see tlie cases collected in Sattler, Id. ; R. v. Lesley, 1 Bell,

The Pailement Beige, 5 P. D. 197; 230, 29 L. J. M. C. 97. See as to

The Constitution, 4 P. D. 39,48 ships, the judgment of Lindley, J.,

L. J. 13. in R. V. Keyn, 2 Ex. D. 93, 94.

(d) See ex. gr. Ortolan, Dlpl. de (/) R. v. Lewis, Dears. & B.

laMer, i. 385. By the 34 Vict. c. 183; and see R. v. Depardo,
8, offences committed within 1 Taunt. 26 ; R. v. De Mattos,
twenty miles from our West A.fri- 7 C. & P. 458; Nga Hoong v. R.,
canSettlements on British subjects, 7 Cox, 489; H. v. Bjornsen, 34
or residents within those si-ttle- L. J. M. C. 180. The 267th
ments by persons not the subjects section of the Merc. Shipping Act
of any civilized power, are made of 1854, would seem for this reason
cognizable by the Superior Courts limited to British subjects ; and
of the Settlements. sect. 527 ; Harris v. Franoonia, 8

(e) Sup, S 109. See Wlieaton's C. P. D. 173.
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enacted that any person committing robbery in " any vessel

on the high seas " should be guilty of piracy, applied only

to robbery in American vessels, and not to robbery in foreign

vessels even by an American citizen (a).

So, as it is a rule of all systems of law that real property

is exclusively subject to the laws of the State within whose

territory it lies, [to the extent of making it properly taxable

therein, though its owner be a foreigner,"'] any Act which

dealt in general terms with the real estate of a bankrupt or

lunatic, for instance, would be construed as not extending to

bis lands abroad (b).

It being also a general principle that personal property

has, except for some purposes, such as probate (c), no other

situs than that of its ownerj the right and disposition of it

are governed by the law of the domicile of the owner, and

not by the law of their local situation [d). Where an Act

imposes a burden in respect of personal property, it would

be construed, as far as its language permitted, as not intended

to contravene the general principle {e). Thus, the 36 Geo:

3, e. 52, which imposed a duty on " every legacy given by

any will of any person out of his personal estate," and tlie

Succession Duty Act, 16 & 17 Yict. c. 51, which imposes a

duty on every '' disposition of property " by which " any

person " becomes " entitled to any property on the death of

another," was held not to apply where the deceased was a

(a) U. S. V. Howard, 3 Wash. («) See ex. gr. Grenfell v. Iii-

ii40; TJ. S. V. Palmer, 3 Wheat, land' Rev. Com., 1 Ex. D. 242. [But
610 ; U. S. V. Klintock, 5 Wheat, although the general rule is that

144; U. S. V. Kessler, Bald. 15, theplaceof sale of personal pr6perty
cited by Cockburn, C. J,, in R. v. is the point at which the goods
Keyu, 2 Ez. D. 173. ordered are set apart and delivered

'^* Maltby v. R. R. Co., 52 Pa. to the purchaser, or to a common
Si. 146. carrier, who, for the purposes of

(J) Selkrig v. Davies, 2 Rose, delivery, represents him : Gar
311, 2 Dow. 250; Cockerell v. bracht v.,Com'th, 96 Pa. St. 440:
Dickens, 3 Moo. P. 0. 133. See it was hejd in State v. Ascher, 54
also Sill T. Worswick, 1 H. Bl. Conn. 229, Park, C. J., diss., lliiit a

665 ; Phillips v. Hunter, Id. 402 ;
Connecticut act forbidding all pi r-

Huuter v. Potts, 4 T. R. 182; Ee sons without license to sell iiiloxi-

Blithman, L. R. 1 Eq. 23; Freke eating liquors "by samplo, or

V. Carbeiy, 16 Eq. 461 ; Waite v. soliciting or procuring orders," Wiis

Biiigley, 21 Ch. D. 674; Story, violated by a contract, made in

Coufl. L., §§ 428, 551, &c. Conneoliqut by a traveling sigent nf

(c) And see Hart v. Herwig, L.

.

a firm of another state, for the i-alj

H. 8 Ch. 860. of liquors to be delivered iu lliu

(d) Story, Confl.Ii., § 376. [See latter. Compare, however, Gar-
ante, note 113.] bracbt v. Com'th, supra ; iuid

16 § 454.]
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foreigner, or even a British subject domiciled abroad, though

the property was in England {a). But they would affect

personal property abroad, if the deceased was domiciled in

England, though a foreigner (b). [So, under the Pennsyl-

vania act imposing a collateral inheritance tax upon all

estates passing from any person who may die seized or

possessed of such estate, being within the commonwealth,

by will or under the intestate laws, it was held, that, when
neither the personal property nor the domicile of its owner,

though born a citizen of Pennsylvania, but settled elsewhere,

is witliin the state at the time of his death, it is not subject

to the duty, although he expressed a desire, complied with

by his executor, to be buried in the land of his birth."* Nor
is personal property, e. g., bonds, deposited by one who is a

citizen of another state and domiciled there, with a trust

company in Pennsylvania, liable to the tax."' But the per-

sonalty of a citizen of Pennsylvania, derived either from

within or without the state, is liable."' Not so, however,

his real estate situated in another state.""]

§ 175. It is hardly necessary to add, however, that, if the

language of an Act of Parliament, unambiguously and

without reasonably admitting of any other meaning,

applies to foreigners abroad, or is otherwise in conflict

with any principle of international law, the Courts must

obey and administer it as it stands, whatever may be

the responsibility incurred by the nation to foreign powers

in executing such a law (c). [Even in the case of treaties,

(a) In re Bruce, 3 Cr. & J. 436
; J. Ch. 452.

Arnold v. Arnold, 2 M, & Gr. 256; (b) Atty.-Genl. v. Napier, 6 Ex.
Thomson v. The Adv.-Genl., 13 217.

CI. & F. 1 ; Wallace v. The Atty.- >" Hood's Est., 21 Pa. St. 106.
Genl., L. R. 1 Ch. 1 ; Hamilton v. "« Orcutt's App., 97 Pa. St. 179:
Dallas, 1 Ch. D. 257. See also Comp. Com'th v. Smith, 5 Id. 142.
Udney v. East India Co., 18 C. B. "' Short's Est., 16 Pa. St. 63.
733, 22 L. J. 260 ; Erichsen v. '» Drayton's App., 61 Pa. St.

Last, 50 and 61 L. J. Q. B. 570 and 172 ; Com'th v. Coleman's Adm'r,
86 ; Cesena Sulphur Co. v. JSTichol- 52 Id. 468 ; nor his personalty in
son, 1 Ex. D. 438 ; Calcutta Jute another State, his dehts there ex-
Co. V. Nicholson, Id. ; Sully v. ceeding it in amount : lb.
Atty.-Genl., 5 H. & N. 710. 29 L. (c) Per Cur. in The Mariimiid
J. 464 ; He Atkinson, 31 Ch. D. Flora, 11 Wheat. 40 ; The ZoU-
100. Comp. the Atty.-Genl. v. verein, Swab. 96 ; The Jobaime*,
Campbell, L. R. 5 H. L. 524 ; Re Id. 188, 80 L. J. P. M. & A. 94

;

Cigala's Settlement. 7 Ch. D. 351, The Amalia, 33 L. J. P. M. & A.
47 L. J. 166 ; Be Atkinson, 51 L. 193. As to the Hovering Acts (39
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although laws are to be construed, if it be possible to do so

without violence to their language, so as to conform with

the provisions of such,'" jet the construction which the

Legislature puts upon them by statute is binding upon the

courts. "However individual judges might construe a

treaty, it is the duty of the court to conform itself to the

will of the Legislature, if that will has^ been clearly

expressed ; the courts cannot pronounce the course of their

own nation erroneous.""]

§ 176. Rights, etc., of Foreigners. Remedies.—It may be

added, in connection with this topic, that, as regards the

question how far statutes which confer exceptional rights

or privileges are to be construed as extending to foreigners

abroad, the authorities are less clear. It has been said,

indeed, that when personal rights are conferred, and persons

filling any character of which foreigners are capable are

mentioned, foreigners would be comprehended in the stat-

ute {a). On the other hand, it has been laid down that, in

general, statutes must be understood as applying to those

only who owe obedience to the legislature which enacts

them, and whose interests it is the duty of that legislature

to protect ; that is, its own subjects, including in that

expression, not only natural born and naturalized subjects,

but also all persons actually within its territorial jurisdic-

tion ; but that as regards aliens resident abroad, the legisla-

ture has no concern to protect their interests, any more than

it has a legitimate power to control their rights (5). In this

view, it would be presumed, in interpreting a statute, that

the legislature did not intend to legislate either as to their

& 40 Vict. c. 179, embodying the of Indians by Slate legislation

;

16 & 17 Vict. s. 313), see Le Louis, Fellows v. Denniston, 33 N. T.
2 Dnds. 345; Church v. Hubbard, 420.

2 Cranch, 187. See also 3 & 3 (a) Per Maule, J. , in JefEerys v.

Vict. c. 7b. Boosey, 4 H. L. 895.
"' U. S. V. 43 gal's of Whisky, (b) See pm- Jervis, C. J., in Jef-

108 U. S. 491. ferys v. Boosey, 4 H. L. 946; per
"» Foster V. Neilson, 3 Pet. 358, Lord C'ranworth, Id. 955; per

307. And see The Cherokee To- Wood, V. C, in Cope v. Doherty,
bacco, 11 Wall. 617. But that 4 K. & J. 357, 37 L. J. Ch. 601 ;

rights acquired by treaty cannot Comp. per Lord Westbury in

be affected 1)y Acts of Congress, Routledge v. Low, L. R. 3 H. L,
see Wilson v. Wall, 34 Ala. 388 ; 100.

8. a. 6 Wall. 83 ; nor treaty rights
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rights or liabilities ; and to warrant a different conclusion,

the words of the statute ought to be express, or the context

of it very clear (a). On this principle, mainly, it was held

that the Act of Anne, which gave a copyright of fourteen

years to " the author of any work," did not apply to a for-

eign author resident abroad (5). The decision would prob

ably have been different if the author had been in England

when his work was published (c). The later Act, 5 & 6

Vict. c. 45, which does not appear to differ materially, as

regards this question, from that of Anne, was held to pro-

tect a foreign author who was in the British dominions at

the time of publication (d). It was held also that a for-

eigner was entitled to maintenance, and to gain a stettlement

under the poor laws (e). And it was decided in the Court

of Admiralty that the 9 «Sj 10 Vict. c. 93, which gives a

right of action to the personal representative of a, person

killed by a wrongful and actionable act or neglect, extended

to the representative of a foreigner who had been killed on

the high seas, in a foreign ship, in collision with an English

vessel (/"). [And it has been held in Georgia, that, where a

Georgia railway company ran its road into Alabama, and

there killed a man, the Alabama administrator might bring

suit in Georgia.'" A resident alien has been held capable of

becoming a corporator and trustee in a religions corpora-

tion ;"' of enlisting in the United States Army ;'" of voting

(as) Per Turner, L. J., in Cope v. statutes of two states give aciiona
Dolierty, 27 L. J. Cli. 609, 2 De against railroad companies for
(t. & J. 624. negligence, suit maybe brought in

(6) 8 Anne, c. 19; JefEerys v. one state having jurisdiction over
Boosey, 4 H. L. 815; dubitante the railroad company, for ao injury
Lord Cairns in Routledge v. Low, done by it in another: see Morris
L. K. 3 H. L. 100. V. Ry. Co., 65 Iowa, 727; Knight v.

(<;) Per Lord Cranworth, in Jef • R. R. Co., 108 Pa. St. 250. Conip.
I'erysv. Boosey, ubi sup. Whitford v. K. R. Co., 98 IS'. Y

{(2) Routledge v. Low, L. R. 3 877; Richardson v. R. R, Co., 98
II. L. 100. Mass. 85; Allen v. R. R. Co., 45

(«) R. V. Eastbourne, 4 East, Md. 41 ; R. R. Co. v. Lacey, 43 Ga.
.103. [Compare, however, Knox V. 461.
"Waldborough, 8 Me. 455; Jefferson "i" Cammeyer v. United, etc.,

V. Litchfield, 1 Id. 196.] Churches, 3 Sandf. Ch. (N. Y.)
(/) The Gulfaxe, L. R. 2 Ad. & 186.

Ec. 825; The Explorer, L. R. 3 Ad. "' Coats v. Holbrook, Id. 586;
& Ec. 289. 11 Paige, 292; U. S. v. Cottingham,

"' Central R. R. Co. v. Swint, 1 Rob. (Va.) 615. In Greenheld v.

73 Ga. 651. And it has been re- Morrison, 21 Iowa, 638, it was
peatedly held, that, where the held that a non-resident alien's
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for corporate or borough officers ;'" and a foreigner residing

in the state is not within the statute requiring non-resi-

dents to give security for costs in actions bronglit by them,

unless such residence is shown to be merely temporary."']

§ 177. The nature and measure of legal remedies are

governed by the lex fori ; audit is no breach of international

law, or any interference with the rights of foreigners, to

determine what redress is to be given to suitors who lesort

to our Courts {a). [So, although it is conceded that, the

statutes of the various states relating to the property

and powers of married women govern as to the property

acquired under them,"' and the validity of contracts entered

into under them"' so that, e. g., property acquired in Eng-

land and brought to New York by a married woman, was

held governed by the English law,"' and a married woman's

liability under the statutes of Illinois, upon her conti-act of

suretyship for her husband's debts, there made, was held

enforceable in New Jersey, where such contracts areprohib^

ited,"'—^yet a married woman domiciled in another state,

and by the laws thereof holding property to her separate

use, in seeking a remedy to recover for loss or injury thereto

in New York, was held governed by the laws thereof, and

consequently entitled to sue in her own name.'"

capacity to take a distributive share 810; Davis v. Zimmerman, 67 Pa.
of an intestate's personal property St. 70; Meyer v. McCabe, 73 Mo.
was unaffected by an act providing S36.

that personal propeity should be '*' Wright v. Remington, 41 N.
distributed to the same persons and J. L; 48.

in the same proportions' as though '*' King v. O'Brien, 33 N. T.
it were real estate. Super. Ct. 49.

'" Com'th v. Woelper, 3 Serg. & "» Wiight v. Remington, 41 N.
R. (Pa.) 39; Stewart v. Foster, 2 J. L. 48.

Binn. (Pa.) 110, 120. "» Stoneman v. R. R. Co., 53 N.
'2= Norton v. MacKie, 15 N. Y. Y. 429. But see King v. Martin,

Snpr. Ot. 520. 67 Ala. 177, where the right of a
(ffl) The Amalia, ubi sup.; The married woman to sue alone under

Vernon, 1 "W. Rob. 316; Bank of the laws of the state for the reeov-

U. S. V. Donnally, 8 Peters 301. ery of her sepai'ate estate seems to

See Jackson v. Spittall, L. R. 5 C. be held confined to that created by
P. 542 : lie Haney's Trusts, L. R. those laws, her husband being
10 Ch. 275 ; Chartered Merc. B'k deemed a proper party plaintiff in

V. Netherlands, etc., Steiim Nav. a suit for the recovery of her inter-

Co., L. R. 10 Q. B. D. 531. estsundertbelawsof another state.

"8 See King v. O'Brien, 33 N. Y. Under the New York Code of Civ.

Super. Ct. 49; McCormick v. R.R. Proced. u, foreign debtor brings

Co., 49 N. Y. 303; King V. Marl in, with him the proteclion of his

67 Al;i. 177; Gluck v. Cox, 75 Id. home statute of limitations : Howe
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§ 178. Presumption against Intent to Violate Constitution.—[A

presumption of much importance in this country, bnl, of

course unknown in England, where the courts^cannot ques-

tion the authority of Parliament, or assign any limits to its

power,"' is that a legislative intent to violate the constitu-

tion is never to be assumed, if the language of the statute

can be satisfied by a contrary construction."' The applica-

tion of this rule requires, that, wherever a statute is suscep-

tible of two constructions, of which the one would make it

unconstitutional, the other constitutional, the latter is to be

adopted."' Where the language of an act will bear two

constructions equally obvious that which upholds its con-

stitutionality, i. e., that which is in accordance with the pro-

visions of the constitution, is, of course, to be preferred ;*"

as, where the language of an act might be construed to

operate in praesenti, in which case it would be unconstitu-

tional, or, in futuro, in which case the act would be consti-

tutional, the latter construction was held to be impera-

tive."* Equally so would be a construction, if the act will

bear it, giving it a prospective, to the exclusion of a retro-

spective, operation, where the latter would render it uncon-

stitutional."* Upon this principle, a statute declaring that

a trust shall be deemed to be discharged after the lapse of

25 years may, if necessary to sustain its constitutionality, be

construed as making the lapse of that period prima facie or

presumptive evidence that the trust has been discharged, and

permitting this presumption to be rebutted by other evi-

dence."* Where an unconstitutional effect would be the

V. Welch, 3 How. Pr., N. S. (N. 21 Id. 221; Com'th v. Bennett, 16
Y.;465. Serg. & R. (Pa.) 243. See also

"' See 1 Kent,Comm.* 447; Bon- Mardre v. Felton, Pbil. L. (N. 0.)
ham's Case, 8 Rep. 118a; Day v. 279 ; McGwigon v. R. R. Co., 95
Savay, Hob. 87; London v. Wood, N. C. 428.
12 Mod. 688. 144 Grenada Co. v. Brogden, 112

"2 N. Y., etc., R. R. Co. v. Van U S. 261.
Horn, 57 N. Y. 473: French v. >44paim3 v. Shawano Co., 61
Teschomaker, 24 Cal. 518; Atty.- Wis. 211.
Gen. V. Eau Claire, 37 Wis. 400; >4« Chicago, etc., R. R. Co., v.
Brown v. Buzan, 24 Ind. 194; Pounds, 11 Lea (Tenn.) 127.
Slack V. Jacob, 8 W. "Va. 613. '« Kip v. Hirsch, 18 Abb. N. C.

"» Roosevelt V. Godard, 63 Barb. (N. Y.) 167. See Lathrop v.
(N. Y.) 533; Colwell v. May's Dunlop, 4 Hun (N. Y.) 213; S. C.
Landing, etc., Co., 19.N. .LEq. 63 N. Y. 610; Walker v. Hall, 34
245; Buncombe v. Prindle,13 Iowa, Pa. St. 483-486.
1; Iowa, etc., Co. v. Webster Co.,
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result of a strict or narrow construction, a broad or liberal

one is commanded. Thus, where the constitutionality of an

act depends upon the construction of its language in a strict

legal meaning, which would have the effect of limiting and

destroying, whilst some other, popular acceptation would

support, the act, the lattt^r must be adopted."' Thus the

phrase "owner of a vehicle" was extended to embrace the

person in mediate or immediate control thereof, whether he

was the actual owner or not, in order to prevent the provis-

ions of the act, which prescribed a penalty of treble damages,

from operating as a taking of one person's property for the

acts of another over whou^ he had no control."" Similarly

a law speaking of officerb by their titles of ofBce, without

words limiting its operation to the individuals in oflSce at

the date of its passage, will be presumed to be intended to

operate upon future incumbents also, in order to escape the

objection of unconstitutionality as a private or local law.""

§ 179. Restriction of Iianguage to Conform with Constitution.

—[On the other hand, " it is a safe and wholesome rule to

adopt the restricted construction of a statute, when a more

liberal one will bring us in conflict with the fundamental

law ";"' indeed to regard as excepted by necessary implication

from even the most express and absolute general provisions,

all cases to which a statute cannot constitutionally apply."'

§ 180. lamito of Rule.—[But the rule above stated does not

warrant the avoidance of unconstitutionality in a statute by

forcing upon its language, under construction, a meaning,

which, upon a fair test, is repugnant to its terms."' Where
the language will not fairly bear a construction consistent

with the constitution, the courts can only refuse to enforce

the act."*

»8 Com'th V. Butler, 99 Pa. St. Y.) 400, 409. See also Com'th v.

635, 540 : P. & M. Bank v. Smith, Butler, supra, at p. 541.

3 Sei-g. & R. (Pa.) 63 ; Mononga- "^ Op. of Justices, 41 N. H. 553.
liela Nav. Co. v. Coons, 6 Watts '"Frencli v.Teschemaker, 24Cal.
& S. (Pa.) 101. 518 ; and see People v. E. K. Co.,

"9 Camp V. Rogers, 44 Conn. 35 Id. 606 ; Bigelow v. R. R. Co.,

291; see ante § 96. 37 Wis. 478 ; Bish,, Wr. L., § 90,
"» Seneca Co. v. Allen, (N. Y.) cit. in addition, Bailey v. R. R.

1 Cent. Rep. 71. Co., 4 Harr. (Del.) 389.
"' Sedgw. pp. 266-7, cit. People >" Atty-Gen. v. Eau Claire, 37

v. B'd of Education, 18 Barb. (N. Wis. 400. Compare the decision
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§ 181. statute and Constitution Construed Together.—[It has

already been said'" that a statute must be construed together

with a constitutional provision in pari materia.'" No depar-'

turc from the constitution can be assumed to be intended

by the Legislature. Hence the meaning of language used

in a statute must be understood to conform with, and be

construed with reference to, the intention expressed upon

the same subject-matter by the constitution ; and the pro-

visions of a statute must be understood, on the one hand, as

silently embracing those prescribed before or after its pas-

sage, by the constitution, or, on the other hand, stopping

short of that for which the latter lias made other provision.

Thus, where the constitution made all tiie stockholders in

corporations chartered under the laws of the state subject

to a certain individual liability for all stock " owned " by

them, a statute under which a corporation was organized,

and which provided for such personal liability of stock-

holders in respect of stock subscribed by them, was held to

impose the burden not only in respect of stock subscribed

for, but also of stock distributed as a stock dividend, and

not only upon an original subscriber, but also upon a trans-

feree or pledgee of the stock as collateral security.'" Again,

the word "dam " in the charter of a corporation was construed,

not in its strict sense as a structure raised to obstruct the

flow of water, but in its more conventional meaning as the

pond of water itself created by such obstruction, since the

former significance, in a provision allowing the company to

raise its " dam," but providing no compensation for injury

to others, would have violated the constitution.'" And in

in the legal, tender case, Hepburn rily repugnant to the municipal
V. Griswold, 8 Wall. 603. For charter, it ought not to be held to
the effect of legislation upon the be so intended : Shaw v. Macon, 31
cciustruction of eonaJtutlonal pro- Ga. 280.
visious, in order to. harmonize the '" Ante, § 57.
two, see post, § 528. It may be "» Eskridge "v. State, 25 Ala.
heie iidded that every doubt as to 30 ; Banger's App., 109 Pa. St. 79;
coustilulionalit.y of an net is to bo Aultman's App., 98 Id. 605 : John-
lesolved in its favor: Onm'th v. son's Case, 1 Greenl. (Me.) 230;
Butler, 99 Pa. St. 535; Crowley v. Billingsley v. State, 14 Md. 369;
Stale, 11 Oreg. 512; Smitljie v. Bish., Wr. L., §89.
Garth, 33 Ark. 17 ; Alexander v. "' Aultman's App., 98 Pa St.
People, 7 Col. 155; Slack v. Jacob, 505.
8 W. Va. 612. Similarly, unless '»8 Colwell v. May's Landios
what an ordinance says is necessa- etc., Co., 19 N. J. Eq. 345.



§; ISl] EXCESS OF POWKES, ETC. 2i9

view of a constitutional provision that no statute should

take effect until ninety days after its passage, except in case

of emergency, the phrase " after the passage of the act,"

in a statute directing certain matters " within ninety days

after the passage of tlie act," was held. to mean within that

period after the going into effect of the enactment."' Fur-

ther, to conform with a constitutional provision that " in all

criminal prosecutions, the accused shall have a right . . to

have a speedy . . trial . . by a jury," etc., it was held, that,

under an act giving justices of the peace the right to try

without the intervention of a jury, and sentence for certain

offences, the accused must be held entitled to an appeal to a

court where a trial by jury might be had."" And where an

act passed in 1841 imposed certain duties in the collection of

revenue upon the state treasurer and made his account and

certificate of amount due evidence against collectors, and

subsequently the constitution imposed upon the Comptroller

many o^ the duties formely devolving on the Treasurer,

among them that of " superintending and enforcing the

collection of all taxes and revenue, adjusting, settling and

preserving all public accounts," etc., it was held that liis

account and certificate were evidence in actions against

collectors under the provisions of the act of 1841."' And
finally, the ultimate right to decide upon the claim of any

person to sit as a ojiember of either house of the Legislature,

being held to rest, under the constitution, with that body, iu

interpreting an act providing for the trial and determination

of contested elections by the court of common pleas of the

proper county, the duty being imposed upon it to decide

which candidate had received the highest number of voteo

and was entitled to a certificate of election, it was held tliat

the power of the court ended there, and that it could enter

no judgment or decree declaring which claimant was entitled

to the office, that right belonging to the Legislature, which

remained at liberty, in the ultimate disposition of the matter,

to reject every finding of fact or law made by tlie court.""]

"' Harding v. People (Qol.), 15 "' Billingsley v. State, 14 Md.
Pacif. Rep. 727. 369.

'*> Johnson's Case, 1 Greenl. "2 5e Contested El'n of McNeill,

(Me.) 330. 11 Pa. St. 235.
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§ 182. Legislature Presumed to Know the Law and to be Oon.
sistent.—An author must be supposed to be consistent with
himself

;
and, therefore, if in one place he has expressed

his mind clearly, it ought to be presumed that he is still of
the same mind in another place, unless it clearly appears
that he has changed it {a). In this respect, the work of the

(a) Puff. L. N. b. 6, c. 12, b. 9.
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Legislature is treated in the same manner as that of any

other author. [As it is the function of the Legislature to

express tlie national will by means of statutes, it is essential

that the Legislature should know what is the existing state

of the law whenever any statute is passed, and it is always

presumed that the Legislature possesses such knowledge.']

The language of every enactment must be so construed, as

far as possible, as to be consistent with every other which it

does not in express terms modify or repeal. The law, there-

fore, will not allow the revocation or alteration of a statute

by construction when the words may have their proper oper-

ation without it (a), [but requires the courts " to uphold

the prior law, if the two acts may we}\ subsist together.'"

Yet, " it is not in accordance with settled rules of construc-

tion to ascribe to the law-making power an intention to

establish conflicting and hostile systems upon tlie same sub-

ject, or to leave in force provisions of law by which the later

will of the Legislature may be thwarted and overthrown.

Such a result would render legislation a useless' and idle

ceremony, and subject the law to the reproach of uncertainty

and unintelligibility.'"] It is impossible to will contradic-

tions ; 'and if two passages are irreconcilable, the earlier

stands iinpliedly repealed by the latter (5). Leges posteriores

priores contrarias abrogant. Ubi duse contrarise leges sunt,

semper antiquse obrogat nova {c). ["Of course, subsequent

legislation repeals previous inconsistent legislation, whether

it expressly says so or not. In the nature of things it would

be so, for contradictions cannot stand together."*

Wilb., Stat. L., at pp. 13, 13, Bowen v. Lease, 5 Hill(N. Y.)331;
citing R. V. Walford, 9 Q. B., at Canal Co. v. R. R. Co., 4 Gill and
p. 635 ; .Tones v. Brown, 2 Bxch., J. (Md.) 1. Post, §§ 210, et seq.

at p. 332. "Laws are presumed ' Lyddy v. Long Island City,

to be passed wilh delibei'ation, and 104 N. Y. 218.

with full knowledge of all existing (J) Co. Litt. 112 ; Shep. Touchst.
ones on tlie subject:" Sedgw., at p. 88 ; Grot. b. 3, c. 16, s. 4 ; Sims v.

106; and to same efEect : Howard Dough y, 5 Ves. 343 ;
Conslantine

Association's App., 70 Pa. St. 344, v. Constantine, 6 Ves. 100 ; Morral
346 ; and of the common law: v. Sutton, 1 Phil. 583 ; Brown v.

Jones V. Dexter, 8 Fla. 376, 386. G. W. R. Co., 9 Q. B. D. 753, per
(a) Per Bridgman, C. J., in Wyn Field, J.

v. Lyn, Bridg. Rep. by Bannister, (c) Livy, b. 9, c. 34.

117.
o f J V^ Hickory Tree Road, 43 Pa.

'Sedgw., at p. 106, citing: St. 189, 142.
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§ 183. Repugnant Clauses in Sane Act—[Where, in a statute,

there are several clauses which present, as compared with

each other, an irreconcilable conflict, the one last in order

of date or local position must, in accordance with this rule,

prevail, and the others be deemed abrogated to the extent

of such repugnancy ; whether the conflicting clauses be sec-

tions of the same act, or merely portions of the same

section.* But this rule is subject to some modifications.

Thus it has been said, that a later clause which is obscure

and incoherent will not prevail over an earlier one which is

clear and explicit.' Nor, as a statute is to be construed with

reference to other statutes in pari materia, as well as by a gen-

eral survey of the whole context, and as the various provis-

ions are to be made to stand together if possible, will such

be the result, where, upon a comparison of the entire

act with others upon the same subject, there appearing no

intention to change the general scheme or system of legisla-

tion upon the same, the earlier provision harmonizes and the

latter conflicts with such statutes.' And it has been seen

that a reading of the provisions of the whole statute together

may give to earlier sections the effect of restricting the

meaning of later ones, as well as to the latter the effect of

restricting the operation of the former.' As to repugnant

portions of a code it has been held that the sections last

adopted," or portions transcribed from later statutes," must

be deemed to repeal sections adopted earlier or transcribed

from earlier statutes, or so to modify them as to produce an

agreement between them.

§ 184. Exceptions. Saving Clause. Proviso.—[It seems

proper, in this connection to examine the effect of exceptions,

' See Harington v. Rochester, 10 949 ; Hamilton v. Buxton, 6 Ark.
Wend. (N. T.) 547 ; Comm'l B'k 24.
V. Chambers, 16 Miss. 9 ; Packer • State v. Williams, 8 Ind. 191.
V. R. R. Co., 19 Pa. St. 211 ; Brown ' Kans. Pac. Ry. Co. v. Wyan-
V. Coinm'ra, 21 Id. 87, 43 ; Quick dotte, 10 Kan. 587 ; ante, S 44, note
V. "White Water Tp., 7 lud. 570 ; 84.
Ryan v. State, 5 Neb. 276 ; Albert- » Ante, § 38 ; Bish., Wr. L., § 64.
son V. State, 9 Id. 439; Sams v. ' Gibbons v. Brittenum, 56 Miss.
King, 18 Fla. 557 ; Branagan v. 232.
Dulaney, 8 Col. 408. And com- '« Exp. Ray, 45 Ala. 15 ; O'Neal
pare. Gee v. Thompson, 11 La. An. v. Robinson, Id. 526 : State v.
657 ; Peet v. Nalle, 30 Id. P. II. Heidorn, 74 Mo 410
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saving clauses and provisos. The effect of an exception,

which "is part of the enacting cMuse, and is of general

application,"" is simply to restrict, from application to the

matters excepted, the general language of the section or

statute, which, without the exception, would have included

the same," It is clear that its effect must roach, and control

the constmction of, the general language of the enactment,

preceding or following, so far as its applicability extends.]

A difference, indeed, has been said to exist in this respect

between the effect of a saving clause or exception and a pro-

viso in a statute. It is said by Lord Coke that when the

enactment and the saving clalise are repugnant—as where a

statute vests a manor in the king saving the rights of all per-

sons, or vests in him the manor of A. saving the rights of A.

—

the saving clause is to be rejected, because otherwise the enact-

ment would have been made in vain {a). One authority which

he cites for this proposition is the case of the reversal of

the Dnke of Norfolk's attainder, by an Act of Mary. That

Act declared that the earlier Statute of 38 Henry VIIL,

which had attaintied the Duke, was no Act, but utterly yoid,

providing, however, that this reversal should not take from

the grantees of Henry VIII. or Edward VI. any lands of

the Dnke which those kings had granted to them ; and this

provision was held inoperative to save the rights of the

grantees. But this resulted, it is said, not because the sav-

ing clause was repugnant to the enacting part, but be-

cause the latter, in declaring the attainder void, in effect

" Wilb., p. 304. hoc maxime operantur per refeTen-
" Seelbid.; Bish., Wr. L., § 58; tiam, ut in eis inesse videntur.

Sedgw.,p. 50; Potter's Dwarris, p. Thus a reservation in a general

119; Qo. Litt. 47a ; Shep. Touchst. clause of an act of Parliament, in

78. It follows, that, in an ac- the words "except as hereinafter
tioD _ based on the statute, the mentioned," was held to contain
pleadings must negative an ex- the exception made in a subsequent
caption contained in the enacting clause, as if incorporated in the
clause, as otherwise it cannot be general one ; so that plaintiff's

seen that the general language of declaration must state the reserva-
the statute embraces^the particular tion and exception : Vavasour v.

case: see authorities just referred Ormrod, 6 B. & C. 430 ; 13 Engi.
to and cases cited by them. It is 0. L. R. 337, per Lord Tenterden.
obvious that a proviso or saving (a) Alton Wood's Case, 1 Rep.
clause may be engrafted upon the 47. See Yarmouth v. Simmons,
enacting clause as an exception by 10 Ch. D. 518. [See also, Bish.
words of reference. Verba relata Wr. L., § 65.]
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established also that the lands of the Duke had never vested

in the Crown ; that none, consequently, had ever passed to

the grantees ; and that there was thus no interest to be saved

on which the clause could operate (a). [So a saving clause

keeping in effect all acts regulating fees, etc., of oflBeers was

held not to apply to one taking away fees entirely."]

The illustrations given by Coke are cases of conveyance

of land ; and the rule as regards the construction of repug-

nant passages in a conveyance by deed has always been that

the earlier of them prevails (5). But it may be questioned

whether there is any solid ground for this distinction between

a saving clause and a proviso in a statute. [" There does

not appear" to be any real distinction between a saving clause

and a proviso. Each of them is ... ' something engrafted

on a preceding enactment.'" Each is ' merely an exception

of a special thing out of the general things mentioned ' in

the statute." Each is a limitation or exception to a grant

made or authority conferred, the effect of which is to declare

that the one shall not operate or the other be exercised un-

less in the case provided." The office of each is to except

some particular case from a general principle where from

peculiar circumstances attending the case there would be

some hardship if it were not excepted ;" to qualify, restrain,

or otherwise modify the general language of an enacting

clause, or to exclude some possible ground of misinterpreta-

tion that might exist if cases which the Legislature did not

mean to include, were brought within the statute."" And
as to a proviso, it has been said that its function is that of

limiting the language of the lawmaker, not of enlarging or

(a) Plowd. 565 ; see Savings In- " Cit. Voorhees v. Bank of U. S.,

stitution V. Makin, 23 Maine, 370. 10 Pet. 449. at p. 471.
" Webb V. Baird, 6 Ind. 13. " Cit. Huidekoper's Lessee v.

(i) Co. Litt. 113 ; Shep. Touchst. Burrus, 1 Wash, at p. 119.
81, Hard. 94; Fuinivall v. Coombes, " Cit. Wayman v. Southard, 10
6 M. & Gr. 786. Wheat, at p. 30 ; Minis v. U. 8.,

'* Quoted from Wilb., at p. 301. 15 Pet. at p. 445. And see Sav.
" Cit. K. V. Taunton. St. James, B'k v. U. 8., 19 Wall. 227 ; Boon

9 B. & C. at p. 836, per Bayley, J. v. Juliet, 3 111. 258 ; Ihmaen v.

"Cit. Halliswell v. Corp. of Nav. Co., 33 Pa. St. 158, 157;
Bridgewater, 2 Anderson, at p. Sedgw., at p. 49^ But see Bish.,
193. '"" "Wr. L.,§§59, 65.
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extending the act or section of which it is a part," and its

effect that of "negativing an authority granted beyond its

prescribed and clearly defined limits."

§ 185. [It would seem logically to follow from this view,

that, where the proviso or saving clause exceeds that func-

tion,—viz., that of creating an exception of some special

tiling from general language, or excluding some possible

ground of misapprehension, it must fail to be of any valid-

ity. Accordingly, it has been held that a proviso, as well

as a saving clause, which is repugnant to the enacting clause

or purview" is to be held void." On the other hand it is

maintained, that] when the proviso appended to the enact-

ing part is repugnant to itj it unquestionably repeals the

enacting part (a). The later of two passages in a statute,

being the expression of the later intention, should prevail

over the earlier ; as it unquestionably would, if it were

embodied in a separate Act." [But it has been forcibly

pointed out, by an eminent writer upon this subject," that

since the several parts of a "statute are enacted simul-

taneously, and so appear by the legislative records, there is,

in reason, no room for the presumption upon which this

rule professes to be based ; and that the rule now ought to be

that the location of a clause ought not to have the impor-

tance attached to it which it forn^rly had ; so that an irrec-

oncilable conflict between two clauses " may vitiate the

whole, or the part to which the clauses relate, or the one or

the other may give way according to the nature of the

"> Be Webb, 24 How. Pr. (N. Y.) Comm.* 463 ; though that principle

247. is held not to apply to acts con-
s' Comm'rs of Kensington v. stituting private corporations, any

Keith, 2 Pa. St. 218. ambiguity in such acts being re-

" What conies within the " pur- solved against the corporation,

view of a statute, means the enact- in favor of the public : Dugan v.

ingpart, or body, of the same, as Bridge Co., supra,

distinguished from the preamble, (a) Atty.-Genl. v. Chelsea
saving clause and proviso :" The Waterworks, Pitzg. 19. [Far-

San Pedro, a Wheat. 132 ; Sedgw. mers' B'k v. Hale, 59 N. T. 53 ;

p. 45. Townsend v. BroWn, 24 N. J. L.
" See Mason v. Boom Co., 3 80 ; Bish., Wr. L., § 65.]

Wall. Jr. 253; Dueanv. Bridge Co., ^ See Farmers' B'k v. Hale,

37 Pa. St. 303, 309 ; Exp. Mayor's supra.
Ct., 4 Clark (Pa.) 315 ; 1 Kent. » See Bish., Wr. L., § 63.
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case."" And " the true principle undoubtedly is, that the

sound interpretation and meaning of a statute, on a view of

the enacting clause and proviso, taken and construed

together, is to prevail. Tf the principal object of the act

can be accomplished, and stand under the restriction of the

proviso, the same is not to be held void for repugnancy.""

Nor, of course, if a reasonable operation can be giveuito the

proviso consistent with the principal object of the act as

gathered from its purview, can there be any question of a

repeal of the latter by the former; and in construing stat-

utes, the terms of a proviso may be limited by the general

scope of the enacting clause, to avoid repugnancy." Thus,

a proviso may have the effect of suspending, for a time, the

operatio|n of a statute and preserving in force another which

would be repealed by it immediately ; as, where an act,

declared to be in effect from the date of its passage,

changed the time for holding a certain court in a certain

district, but contained a proviso that the first term should be

held in a particular county, Jivhich, under certain other pro-

visions of the act, could not be done until six months after

the passage of the act, it was held that the previously exist-

ing law was thereby preserved in force until such term

could be held in the county designated."

§ 186. Oonstructiou of Provisos, etc,—[From a consideration

of the office and function of a proviso, it would seem to

follow that it can have no existence, separate and apart from
the provision which it is designed to limit. " If it was not

intended to restrain the general clause, it was a nullity.""

Upon the repeal of the act, it falls, and does not continue in

force as an independent enactment." Where it follows and
restricts an enacting clause general in its scope and language,

Z W^^- , . «- •„ ^ construction of an act amending
«' Folmer's App., 87 Pa. St. 183, tlie charter of a city, but provid-

137 ; 1 Kent, Comm. *463, note b. ing that certain sections^ should
And see Renner v. Bennett, 31 not take effect until approved br
Ohio St. 431. the corpoviilion.

'8 Treas'r of "Vermont v. Clavk, 8" Ihmsen v. Nav. Co 33 Pa
19 Vt. 139. And see Sav. Institu- St. 153, 157. But see Bish Wr
tion V. Makin, 33 Me. 360. L § 65

'••Graves v. Stale, 6 Tex App. " Church v. Stadler, 16 Ind.
328. And see Clarke v. Rochester, 463
34 Barb. (N. Y.) 446, for similar
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it is to be strictly construed and limited to the objects fairly

within its terms." Consequently, an exception, from the

general provisions of an act exempting' property from exe-

cution, of cases of claims for wages of " laborers or serv-

ants," would not include those of persons occupying the

position of book-keeper, or the like." Nor would an excep-

tion from the benefits of the statute of limitations of notes,

bills, or other evidences of debt issued by any bank or other

moneyed corporation, cover notes of a railroad company
authorized by law to be circulated as money." Moreover, a

proviso is always to be construed with reference to the

immediately preceding parts of the clause to which it is

attached" and limits only the passage to which it is

appended, and not the whole section or act," or, at least,

only the section with which it is incorporated." Thus,

where a section of an act ended with a proviso that no debtor

should be imprisoned on any process for more than twelve

months for any debt incurred before the filing of his peti-

tion, in case a final order for protection from process was

refused, it was held that this did not refer to all cases where

the final order was refused, but only to such as were sug-

gested in the preceding part of the section ;" and where the

third section of an act gave a court stenographer a compen-

sation of $10 per day spent in court taking notes, with a

proviso, that the whole compensation, in counties of a certain

number of inhabitants, should not exceed $1200 per annum,

and the fourth section required hitn to write out the notes in

long hand, when ordered by the court to do so, at a certain

'* U. S. V. Dickson, 15 Pet. 141, And a clause saving rights exist-

165 ; Bpps V. Epps, 17 111. 196 ;
ing at the "passage" of an act

Roberts v. Tarboro, 41 Tex. 449. will protect rights existing at the

But it is said, that, in-a criminal time of its going into effect:

statute, an exception or proviso Rogers v. Vass, 6 Iowa, 405.

will be liberally construed in favor " Epps v. Epps, supra. Comp.
of the defendant: seeBish., "Wr. ante, § 99.

L., §§ 236, 227, 239 ; and he need " Butts v. R. R. Co., 63 Miss,

only bring himself within its letter, 463.
to be entitled to its benefit, regard-

«=
-yyiib.

, p. 303, cit. Exp. Part-

less of its intent: ib. § 329. And ington, 6 Q. B. 649, at p. 653.

so, provisos and saving clauses •' Ibid.; Spring v. Collector, 78

protecting acts done under a stat- 111. 101.

ute repealed.are to be liberally con- " Lehigh Co. v. Meyi., 103 Pa.
.iti-iied : Foster v. Pritchard, 3 H. St. 479.

& N. 151 ; 40 E. L. & Eq. R. 446. "* Exp. Partington, supra.

17
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rate of compensation, it was held that the effect of the

proviso was limited to the compensation and services

required by the third section, and that, if the compensation

for services of the kind designated in the fourth section,

together with the per diem allowance made by. the third,

exceeded $1200, the county was liable therefor." But it is

said" that the mere fact " that a proviso was printed as part

of'auy one section did not, at the time when statutes were

not divided into sections upon the roll, limit the effect or

construction of the proviso." 'The question whether a

proviso in the whole or in part relates to and qualifies,

restrains or operates upon the immediately preceding- pro-

visions only of the statute, or whether it must be taken to

extend in the whole or in part to all the preceding matters

contained in the statute, must depend, T think, upon its

words and import, and not upon the division into sections

that may be made for convenience of reference in the priijted

copies of the statute.' "" Remembering the slight impor-

tance that is to be attached to the mere arbitrary divisions of

statutes by the Legislature itself," this rule, it seems, must

still, with proper limits and caution as to the application of

it, be deemed a reasonable one. Thus, where the first sec-

tion of an act gave to registers, etc., of the land oflSce the

right to charge certain fees for certain services ; the next

gave the right to registers, in or out of oflice, to be com-
pensated by the United States for similar past services at the

same rate ; and at the end of this section came a proviso that

no register or receiver should receive for his services during

every year a greater compensation than the maximum then

iillowed by law, it was held that the proviso applied to the

whole act and limited the compensation for future services as

well as past." Conversely, a proviso in the first section of

an act^ that it should not apply to estates in process of

settlement, was held to apply equally to the second section

of the act, repealing the existing law."

«» Lehigh Co. v. Meyer, supra. « gee ante, 8S 61, 69-70
,
« Wilb., pp. 303-303. « U. S. V. Babbit, 1 Black 55.
" Cit. R. V. Threlkeld, 4 B. & « Mechanics', etc., B'k's App.,

Ad., at pp. 385, 336; Wells v. Ig- 31 Conn. 63. See Foster v. Prit- •

gulden, 3 B. & C. at p. 189. chard, supra; Rosters v. Vass,
«R. V. Newark, 3B.&C., atp. supra. " • ^

71, per Holroyd, J.
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§ 187. Repugnant Acts passed at Different' Sessions.—[The

same rule, which, between two irreconcilable passages or

providons in the same statute, gives validity to the later

one, requires, that, where two statutes are irreconcilable and

mutually repugnant, the one later in date or order should be

held to repeal the earlier one."

§ 188. Repugnant Acts passed at Same Sessibn.-^[Not ooly

statutes passed at different sessions of the Legislature may
thus affect each other, but a repeal by implication has been

effected where two inconsistent enactments liave been passed

at the same session ;" even while the earlier act was in its

progress to become a law, but before it had become so by

the executive approval ;" it being said that the parliamentary

rul0, that an act shall not be repealed at the session at which

it was passed, has, no reference to repeal by implication."

But, as has been seen, statutes enacted at the same session

" See U. S. V. Irwin, 5 McLean
178; Morlot V.Lawrence, 1 BlatcM.,
608; Powers v. Barney, 5 Id. 203;
Union Iron Co. v. Pierce, 4 Biss.

337; U. 8. v. Barr, 4 Sawyer, 254;
West v. Pine, 4 Wash. 691; Ogden
V. "Witherspoon, 2 Hayw. 327;
Kingsland v. Palmer, 53 N. Y. 83;
Lyddy v. Long Island Oity, 104
Id. 318; Bowen v. Lease, 5 Hill

(N. Y.) 321; Rochester v. Barnes,
26 Barb. (N. Y.) 657; People v.

New York, 33 Id. 103; Excelsior,
etc., Co. V. Embury, 67 Id. 261;

Pease v. Whitney, 5 Mass. 380;
New London, etc., R. R. Co. v. E.
R. Co., 102 Id. 386; West Chicago
Park Comm'rs. v. Brenock, 18 111.

App. 559; Korah v. Ottawa, 33111.

131; Sullivan v. People, 15 Id. 333;
Moore v. Moss, 14 Id. 106; State v.

Smith, 7 Iowa 244; Casey v. Harned,
5 Id. 1; Edgar v. Greer, 8 Id. 394;
Kinney v. Mallory, 3 Ala. 636;
George v. Skeates, 19 Id. 738:
Commercial B'k v. Chambers, 16
Miss. 9; State v. Blake, 33 N. J. L.
208; Jersey City v. R. B. Co., 30 N.
J. Eq. 360; 'Southwark B'k v.

Oom'tli, 26 Pa. St. 446; Johnston's
Est'., 33 Pa. St. 511; Com'th v. R.
U. Co., 53 Id. 63; People v. Grip-
pen, 30 Cal. 677; Exp. Smith, 40
Id. 419; Parrott v. Stevens; 37

Conn. 93; Tierney v. Dodge, 9

Minn. 166; Cumberland v. Magru-
der, 34 Md. 381; Moore v. Vance, 1

Ohio 10; State v. Miskimons, 3
Ind. 440; State v. Youmans, 5 Id.

380 ; Peru, etc., R. R. Co. v. Brad-
shaw, 6 Id. 146; Comm'rs v. Potts,

10 Id. 386; Dowell v. State, 68 Id.

333; Swinney v. R. R. Co., 59 Id.

205; Ham v. State, 7 Blackf. (Ind.)

314; McQuilkin v. Doe, 8 Id. 581;

Adams v. Ashby, 3Bibb (Ky.) 96;

Maddox V. Graham, 3 Mete. (Ky.)

56; Naz. Lit., etc., Inst. v. Com'th,
14 B. Mon. (Ky.) 366; EcklofE v.

District of Columbia, 4 Mackey
(D. C.) 573; Morrison v. Barksdale,

Harp. (S.C.) 101; Byrne v. Stewart,

3 Desau. (S. C.) 135; State v. StoU,

3 Rich. N. S. (S. 0.) 538; Grant
Co. V. Sels, 5 Oreg. 243; Hurst v.

Hawn, Id. 375; Thorpe v. School-

ing, 7 Nev. 15; Greeley v. Jackson-
ville, 17 Fla. 174; Branagan v.

Dulaney, 8 Col. 408.
" R. V. Middlesex Justices, 3 B.

& Ad. 818; Johnson v. Byrd.
Hempst. 434;'Bourgignon, etc..

Ass'n V. Com'th, 98 Pa. St. 54;

Atty.-Gen. v. Brown, fl Wis. 513;

People V. Lytle, 1 Idaho, 101.
*8 South*. B'k. V. Coui'lh, 26

Pa. St. 446.
*» Spencer v. State, 5 Ind. 41.
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are to be construed, to a certain extent, as one entire act, and

therefore it is said, that, in order to make a later enactment

repeal a former one, passed at the same session, there

mast be an express declaration, or an absolute inconsist-

eucj ;" that is, there is in such a case probably a stronger

presumption against Jm intention to repeal, which is unex-

pressed, than in the case of statutes passed at different

sessions. For, whilst the rule as to the latter is, in general,

that, if possible, the construction must be such as to permit

both acts to stand, yet " it can hardly be said that there are

any absolute rules for determining the question of implied

repeal. The question, in every case, is whether the intention

of the later act, as ascertained by judicial constj-uction upon
all the grounds applicable to it, is to lay down a rule wl;ich

puts aside the rule provided by the earlier act ; and it is not

reasonable, nor do we conceive it to be the law, tliat the

intent of the later act is always to be narrowed down so as,

if possible, to preserve the operation of the earlier act. . .

We think we are bound to consider the special nature and

object of [the particular] kind of legislation [to which the

statutes in question belong,] and whether [they] present a

case which stands in the same plane with the statutes to

which the doctrine of enforced do-operation has ordi-

narily been applied.""

§ 189. Acts passed Same Day.—£Two inconsistent acts

passed at precisely the same time must necessarily nullify

each other." To escape this result as to statutes passed or

approved on the same day, it is^the rule that the one later

approved may repeal the earlier to the extent of the re-

pugnancy between them ;*' and especially is such the effect

of an act passed the same day with another inconsistent one,

but later in number as a chapter of the laws, and being local

or particular in its application," and intended to take effect

nr" ^S^'°V' ^"^^'y- 3 T. B. Mon. Fractions of a day may be noticed
(Ky.) 77. See, as to construction to prevent great miscliief or incon-

''®.?'i? f'T'-o?
^^^. venience : Hampton v. Brenzeller,

" Eckloff V. District of Colum- 3 Browne (Pa.) 19. Post, SS 389.
bia, 4 Mackey (D. C.) 573, p&- seq., 408.

^®

''^ames, J. '* M ' ~
" State V. Heidorn, 74 Mo. 410. and se
'» Btrauss v. Heiss, 48 Md. 293. S 189.



§ 190] IMPLIED REPEAL. 261

at a later date than the previous more general one." But, of

course, the same rule that requires the harmonization of two

acts passed the same session, if possible, applies with at

least equal force to acts passed on the same day." Thus,

where an act provided that deeds should be registered in the

probate registry for the county or city where the property

was situated, and another, passed the same day, that deeds

might be registered in the county registry, it was held that

the two acts should be construed together, with the effect of

allowing deeds relating to lands in a city to be registered in

a connty registry." And so where two acts upon the same

subject were passed on the same day, the one to go into effect

immediately, the other, apparently dispensing with most of

the matters provided for in the first, to go into effect at a

future day, it was held that full effect could be given to both

acts without imputing inconsistency to the Legislature."

§ 190. [As to the question which of two acts is to be

regarded as the later, it is said that the date of approval,

not that of publication, is controlling in the determina-

tion of the Legislative intent, so far as the same depends

upon priority of action ;" so that the mere fact that a statute,

in the authorized publication of laws, precedes another

of a later, or perhaps of the same date, was held ineffec-

tual to enable the latter to modify or supersede the

former." But, as between the date of passage and that of

approval, it was held in Pennsylvania, that the fact that the

governor's signature was appended to an act which was

repealed, in part, by another passed and signed while the first

was before him, would not, of course, revive the repealed

clause, the repeal being, though only implied and not express,

unmistakably intended." " He had no more power to reinstate

the abolished section, than he had to make a new law with-

out the sanction of the Legislature.'"" On the other hand, in

" Metrop. B'd of Health v. «» Thomas v. Collins, 58 Mich.
Scliniades, SDaly (N.Y.)383. See, 64.

however, upoa this subject, so fur " Soutbwark B'k v. Com'th,_26
as it depends upon the commence- Pa. St. 446 ; such intention being

ment of statutes, post, §§ 190, 500. shown from the legislative jour-
' " See ;inte, § 45. nals.
" Beale v. Hale, 4 How. 37. »^ Ibid., at p. 451, per Lewis,
'' Fouke V. Fleming. 13 Md. 393. C. J.
" Mead v. Bagnall, 15 Wis. 156.
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Kansas, where a code provided that it should go into

effect on June 1, and a subsequent act, expressly amenda-

tory of the code, declared that the same should go into

effect from and after, the date of the passage of the

amendatory act, the latter being approved on February 10,

and the code on February 11, it was held that the act

last approved must control, *'. e., that the code went into

effect on Jftne 1."

§ 191. Constitutional Requisites as to Repeal Inapplicable to

Implied Repeal.—[It may be here observed that the doctrine

of implied repeal is not destroyed by constitutional provisions

directing certain observances by the Legislature in repealing

enactments, e. g., that repealing acts shall recite the title or

substance of the act intended to be repealed ;" or restricting

acts to a single subject to be expressed in the title." Of
course, where an act is passed inconsistent* with a former

statute, but containing no express repeal of the same, in

accordance with constitutional requirements of form, and a

few days later another is adopted removing the conflict

between the two, the act which would otherwise have

operated as a repealing act is unobjectionable on the score of

constitutional defect and must be held valid."

§ 19{2. Repeal by Unconstitutional Acts.—[On the Other hand,

it would seem .that no repeal by implication can result from

a provision in a subsequent statute when that provision is

•^ Elliott V. Lochnane, 1 Kan. the text is tacitly acted upon in an
126. uncountable number of decisions,
" Ilome Iu8. Co. v. Taxing recognizing implied repeals under

Distr., 4Lea (Tenn.) 644 ; Ballen- similar constitutional provisions,
tine V. Pulaski, 15 Id. 633; Poe v. ^ut it may be too broad to say
State, 85 Tenn. 495; and see to that sucli provisions have no eflfect

same effect : Goi.sen v. Heiderich, wliatever upon tlio doctrine of Im-
104 111. 537 ; Swartwout v. Air plied repeal, or its application. It

Line Co., 24 Id. 389; Lehman v. may very reasonably be supposed
McBrlde, 15 Oliio St. 573; Spencer that the exorcise of the power
V. State. 5 Iiicl. 41; Branham v. of express repeal boing subjected
Langc, 16 Iil. 497; Anderson v. to such restrictions in the interest
Com'th, 18 Gratt. (Va.) 295; and of certainly, an intention to exer-
see also Falconer v. Robinson, 46 cise the power of implied repeal
Ala. 340. Compare, however, should not be pi-esumed, except in
GrcL'ley v. Jaclisonville, 17 Pla. the clearest cases.
174. The same is true of statutes "> Qeisen v. Heiderich, supra,
acting, impliedly, as amendments «» Morrell v. Pickle, 3 "iiea
of others: People v. Mahaney, 13 (Tenn.) 79.
Mich. 481. The doctrine stated in
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itself devoid of constitutional force. Thus, where the con-

stitution requires the subject of an enactment to .he indieated

in its title, it was held that an act was ntjt to be deemed

repealed bj a .kter jsepngBtnit one, whose subject-matter,

irowever, on £he point of such inconsistency, was germane

to nothing in its title."

§ 193. When Iiater Act does not Repeal Earlier Repugnant Act.

—[The rule that a later act repeals, by implication, that

which is inconsistent with it in an earlier one is, however,

but the expression of an intention presumed to be entfertained

by the Legislature in making the law. As such, it is of coui'se

negatived and rendered inoperative by tliB expression of a

contrary intention in the later statute.'" And if, in passing

an act, the Legislature declares that another earlier act is " to

have the same effect as if passed after this Act,"—a provis-

ion, which, though somewhat anomalous, doeS not transcend

the legislative power,"—the position of the two acts, for the

purposes of construction, as to the relative effect of one upon

repugnant provisions in the other, is reversed ; *. e., wher-

ever the two are in conflict, the later is subordinate to the

earlier."]

§ 194. Re-enactments.—It has been held that where a

statute merely re-enacts the provision of an earlier one, it is

to be read as part of the eaiiier statute, and not of the re^

" Miller v. Edwards, 8 Col. 528. sistent therewith repealed must, of
Similarly, it has been said that necessity, leave those acts unaf-
a repeal of all laws inconsistent fected: Tims v. State, 26 Ala. 165;

with a statute does not affect laws State v. Lacrosse, 11 Wis. 51;

inconsistent with such parts there- Sliepardson v. R. B. Co., 6 Id.

of as are themselves unconstitu- 605; unless it is apparent that the

tional and void: Devoy v. New Legislature intended to repeal the

York, 35 Baib. (N. T.) 264; Har- old law at all events: Childs v.

beck v. New York, 10 Bosw. Shower, 18 Iowa, 201. Similarly

(iV. Y.) 366; Sullivan v. Adams. 3 it has been held, that, whore one
Gray (Mass.) 476. It has, indeed, section of an unconstitutional act

been held that a repealing clause repealed all existing statutes on
in a statute may be valid, though the subject, they were left unim-
every other portion of it be uncon- paired thereby: People v. Tip-

stitulional: Ely v. Thompson, 8 haiue, 8 Park. Cr, (N. Y.) 241.

A. R. Marsh. (Ky.) 70; and see Comp. Bish., Wr. L., §§ 34, 152.

Harvey v. Virginia, 20 Fed. Rep. «' See People v. Kelly, 7 Robt.

411. But, excoutmrio, itisasselted, (N. Y.) 592.

that, where an act, in its substan- " People v. Jaehne, 103 N. Y.
tial provisions, is unconstitutional, 182. And see ante, § 188.

a clause declaring all acts inoon- ™ Ibid. See further, post, § 222.
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cniictiiiff one, if it is in conflict with another passed after tho

first, but before the last Act ; and therefore does not repeal

by implication the intermediate one (a). [And the re-enact-

ment, at the same session of the Legislature, of certain

sections of one act in a subsequent one, providing, except in

the re-enacted sections, a different scheme from the first, was

held not to work a repeal, by implication, of those sections

in the first act ; and a provision in the second act suspending

the operation of those sections in it, did not suspend the

operation of the same sections in the first act, according to

which they were to take effect at once."

§ 195. Amendments.—[An amendment of a statute may or

may not operate as an implied repeal of the original law.

If it does not change the same, but merely adds something

to it, it is not, in general, a repeal thereof." Where, on the

other hand, the amendment changes the old law in its

substantial provisions, it must, by necessary implication, re-

peal it to the extent to which the new is in conflict with,

and repugnant to, the old ;" but not beyond. Thus, where,

under a statute fixing the limit of grand larceny at $5 or

upwards, an offence was committed consisting in the larceny

of $23, and before trial and conviction, an amendatory act

was passed changing the limit from $5 to $15 as the

minimum to constitute grand larceny, it was held that there

was no repeal of the earlier act except as to the limit,—

a

change which did not affect the case in question, since there

never was a time when the larceny of an amount exceeding

$15 did not constitute grand larceny under the law." If,

however, the amendatory statute covers the entire subject

matter of the old law, and is inconsistent with its provisions,

it must be held to repdal the same by implication." And
even if it is not repugnant in express terms, yet, if it covers

(a) Morisse v. Royal British 37 Mich. 217. And see McRobert
Baolt, 1 C. B. N. S. 67, 26 L. J. v. Wiishburne, 10 Minn. 23, infra.

03 ;
per Willes, J., citing Wallace "State v. Miller. 58 Ind. 399,

V. Blaclswetl, 3 Drew. 5^8; and and accordingly the order of the
see R. V. Dove, 3 B. & A. 596. lower court quashing the indict-
" Powers V. Sliopard, 48 N. Y. ment, on the ground of a repeal of

540. See post, § 490. the older act, was held to be error.
'•' Lpnglois V. Longlois, 48 Ind. « Pana v. Bowler, 107 U. S. 529;

60. Longlois v. Longlois, 48 Ind. 60.
" Ibid. ; Breitiing v. Lindauer,
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the whole subject of the amended act, and contains new pro-

visions showing it to be intended as a substitute for the

same, it will operate as a repeal of it." But an amenda-

tory statute should not receive a forced construction so as to

make it a repealing statute." And an unconstitutional

amendment cannot have the efEect of repealing, by mere

implication, the original act."

§ 196. Amendments " so as to read," etc.—[Where an act or

portion of an act is amended " so as to read " in a prescribed

way, it has been said that the section amended is entirely

repealed and obliterated thereby." It is perfectly clear,

that, as to all matters contained in the original enactment,

and not incorporated in the amendment, the latter must be

held to have the effect of a repeal." But as to the remain-

der, *. e., that, which, in the amendatory act, is declared

thereafter to be its form and effect, it would seem that even

an amendment in the phrase indicated, does not have the

effect of a simultaneous repeal and re-enactment," but that of

a merger of the original statute, in thjB new, leaving the old

statute no vitality distinct from the new, and of force only

as to past transactions,*" as to which it must be deemed to be

continued in force as from the time of its first enactment,"

whilst, as to new transactions, its whole force rests upon the

amendatory statute." So complete, however, is the merger

of an act in such an amendment, that the repeal of the

amending act is said not to be capable of reviving the

original law, but to annihilate the same as effectually as if it

"Breitungv. Lindauer,37Mich. 127; Mosby v. Ins. Co., 31 Gratt.

217; and see Longlola v. Longlois, (Va.) 639; and see Bish., Wr. L., §
supra. 15 2a. See Addenda.
" Lucas Co. V. Ry. Co., 67 Iowa " Burwell v. TuUis, 12 Minn.

541. 572.
" Exp. Davis, 21 Fed. Rep. 396. *« People v. Supervisors, 67 N.

See also State v. Alexander, 9 Ind. Y. 109.

337. But comp. Billings v. Harvey, ^a jioore v. Mausert, 49 N. Y.
6 Cal. 381. 333; Ely v. Holton, 15 N. Y. 595.
" State V. Andrews, 20 Tex. 230; " People v. Supervisors, supra;

and see Wilkinson v. Ketler, 59 Ely v. Holton, supra. So that, of

Ala. 306; Blakemore v. Dolan, 50 course, the amendment could have
Ind. 194. no retroactive efficacy: Ibid.;Mc-

'» Moore v. Mausert, 49 N. Y. Geehan v. Burlie, 37 La. An. 156;

332; People v. Supervisors, 67 Id. Bish., Wr. L., § 153a. ButseeBur-
109; State v. IngersoU, 17 Wis. well, v. Tullis, 13 Minn. 573. And
631; Goodno v. Oshkosh, 31 Wis. see post, § 294.
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also were expressly repealed ;" so complete, that the word

"hereafter" used in such an amendment refers to the date

of the passage of the orip;inal act ;" and that an act repealing

*^«e^aini € " of a certain act, which had been amended so

that a new seetioii stood to the piaee of the oiyginal section

6, repealed section 6 as amended." A provroion -enacted

" in lien " of another was held to repeal the same."]

§ 197. Repugnancy in Schedule.—Where a passage in a

schedule a-ppeaded to a statute was repugnant to one in the

body of the statute, the latter was held to prevail (a).

§ 198. Implied Repeal by Negative Statutes.—When the later

of the two general enactments is couched in negative terms,

it is difficult to avoid the inference that the earlier one is

impliedly repealed by it. For instance, if a general Act

exempts from licensing regulations the sale of a certain kind

of beer, and a subsequent one enacts that " no beer " shall

be sold without a license, it would obviously be impossible

to save the former from the repeal implied in the latter (J).

[And where a statute provides, that, thereafter, " no corpo-

ration " should interpose the defence of usury, it is clear

that the effect of such an enactment is a repeal of the usury

laws as to corporations."]

§ 199. Implied Negative in Affirmative Statutes.—But even

when the later statute is in the affirmative, it is often found

to involve that negative which makes it fatal to the earlier

*' People V. Supervisors, supra; " Greer v. State, 82 Tex. 588. 8.

Goodno V. Oshkosh, 81 Wis. 137; P. State v. Banson, 73 Mo. 88;

and see post, §§ 475-477. Kamerick v. Castleman, 21 Mo.
8« Moore v. Mausert, supra; See App. 587.

to same effect as to " bereinbefore ** Gossler v. Goodrich, 3 Clif.

provided": McKibben V. Lester, 9 71; Steamb. Co. v. CoUeclor, 18
Oliio St. 627. But see People v. Wall. 478.
Wayne Circ. Judge, 37 Mich. 287, (a) R. v. Baines, 12 A. & E. 227;
that "heretofore" in an amend- Allen v. Flicker, 10 A. & E. 640,

meut adopted 22 years after the per Patteson, J. ; R. v. Russell, 13
passage of the original act, provid- Q. B. 237 ; Dean v. Green, L. R.
ing that actions ou judgments !i&re- 8P. D.89, per Lord Penzance, See
I'o/ciie rendered should be barred in Clarke v. Grant, 8 Ex. 252, 23 C.
10 years after entry thereof, means J. 67. [See ante, § 71

J

before the passage of the amend- (J) Read v. Story1^30 L. J. M. C.
ment, it being absurd to confine 110, 6 H. & N. 423 ; remedied bj
the provision to judgments ren- 24&35 Vict. c. 21, s. 3.

dered before the passage of the orig- *' Bulleston Spa B'k v. Marine
inal act. B'k, 16 Wis. 120.
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enactment (a). [Thus, il "a-sabsequent statute requires the

same and more than a former one"pr«scribed, this is neces-

sarily a repeal of the earlier act, so far a8tl*e later act ren-

ders more necessary than the earlier one prescribed." And
vice versa,] if an Act requires that a juror shall have twenty

pounds a year, and a new one enacts that he shall have twenty
marks, the latter necessarily implies, on pain of being itself

inoperative, that the earlier qualification shall not be toeces-

sary, and thus repeals the first Act (5). [A grant of author-

ity by the Legislature to county commissioners to create a

debt and provide for the payment of interest thereon, was
held to be an enlargement of their power to assess taxes to

meet the demand, and as implying a repeal of any confiict-

ing statutory limitation.*'] Where an act of Charles II.

enabled two justices of the peace, " whereof one to be of the

quorum," to remove any person likely to be chargeable to

the parish in which he comes to inhabit ; and another, after

reciting this provision, repealed it, and enacted that no per-

son should be removable until he became chargeable, in

which case " two justices of the peace " were empowered to

remove him ; it was held that the later Act dispensed with

the qualification of being of the quorum (o). The provision

of the 43 Eliz., which gave an appeal without any limits as

to time against overseers' accounts, was impliedly repealed

by a subsequent Act, which gave power to appeal to the

next Quarter Sessions (d). [So, a statute giving a right of

appeal generally is repealed by one giving a right of appeal

in cases involving more than $5."'] The Nuisances Removal

Act of 1848, in providing that the costs of obtaining and

executing an order of justice under the Act against an owner

of premises should be recoverable in the County Court,

impliedly repealed, as regards such cases, the enactment of

the County Court Act, that those Courts should not take

(a) Bac. Ab. Stat. D. ; Poater'H Pa. St. 348.
Case, 5 Rep. 59. See Lord Black- (c) 13 & 14 Car. 3, c. 13, and 85
burn's judgment in Garnett v. Geo. 3, c. 101 ; R. v. Llangian, 4
Biadley", 8 App. 966. B. & S. 349, 33 L. J. M. 0. 235,

'" Gorham v. Luckett, 6 B. Mon. dissentiente Cockburn, C. J.

(Ky.) 148. (d) 43 Eliz. c. 2, s. 6, 17 Geo. 3,

(4) Jenk., Cent. 3, 73, 1 Bl. o. 38, s. 4 ; R. v. Worcestershire, 5
Comm. 89. Man. & S. 457.
" Com'th V. Commissioners, 40 «^ Curtis v. Gill, 34 Conn. 49.
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cognizance of cases where title to real property was in ques-

tion ; for it would have been inoperative if the Court could

not decide the question of ownership {a). [An act giving a

court jurisdiction in general terms, and without restriction

as to the amount claimed, over a certain kind of cases, was

held to repeal, by in^plication, an earlier act under which its

jurisdiction could be exercised only over a peculiar kind of

such cases."] The judicature Act of 1873 repealing in gen-

eral words all statutes inconsistent with it, and enacting that

the costs of all proceedings in the High Court shall be in the

discretion of the Court, and that where an action is tried by

a jury, the costs shall follow the event unless the Judge, at

the trial, or the Court otherwise orders, was held to repeal

the Act of James I., which deprived a successful plaintiff of

(iosts in an action of slander when he did not recover as

much as forty shillings damages (5). Where an Act made

it actionable to sell a pirated copy of a work with knowledge

that it was pirated, and a subsequent Act contained a simi-

lar provision, but without any mention of guilty knowledge,

it was held that the earlier Act was so far abrogated that an

action was maintainable for a sale made in ignorance of the

piracy (a). Where an Act required that a consent should

be given in writing attested by two witnesses, and a subse-

quent Act made the consent valid if in writing, but made

no mention of witnesses, this silence was held to repeal by

implication the provision which required them (e). Where
an Act exempted from impressment all seamen employed

in the Greenland fisheries, and a later one exempted seamen

embarked for those fisheries whose names were registered

and who gave security, it was held that the earlier was

repealed pro tanto by the later Act {d).

§ 200. statutes Intended to Furnish Exclusive Rule.—[The

"implied negative" referred to in the preceding section is

[a) 11 & 13 Vict. c. 123, a. 8, 9 & C. B. N. 8. 665.
10 Vict. c. 95, s. 58 ; 11. v. Harden, (c) Cumberland v. Copeland, 1

3 E. & B. 388, 23 L. J. 299. H. & C. 194, 13 L. J. Ex. 358 ;
per

'"Farley v. DeWatres, 2 Daly Jervis, C. J., in Jeffreys v. Boosey,
(N. Y.) 193. 4 H. L. 943 ; and per Lord Wens-

(6) Garnett v. Bradley, 3 App. leydale in Kyle v. Jeffreys, 3
944. See also per Jessel, M. K., iu Macq. 611, 31 L. J. Ex. 35on. See
Mersey Docks v. Lucas, 51 L. J. further, post, § 884.
Q. B. 116 ; Gardner v. Whitford, 4 (d) Exp. Carruthers, 9 East, 44.
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to be found, indeed, wherever the later statute clearly intends

to prescribe the only rule whicli is to be accepted as govern-

ing the case provided for ; and where it does so, it repeals

the earlier law by implication." Thus, where one of two
acts for the assessment and collection of a tax required notice

of the election to vote the tax to be. posted ten days and
published two weeks, and limited the tax to $1.50 on every

$100 ; and the other required notice to be posted twenty days

and published three weeks, and limited the rate of taxation

to 70 cents on every $100, it was held that the latter act

must be deemed to repeal the former by implication."] If

the co-existence of two sets of provisions would be destruc-

tive of the object for which the later act was pasped, the

earlier would be repealed by the later. Thus, when a local

act empowered one body to name the streets and to number
the houses in a town, and another local act gave the same
power to another body, the earlier would be superseded by
the later Act ; for, to leave the power with both, would be

to defeat the object of the Legislature (a). [So, where a

general act relating to the establishment, management, etc.,

of boroughs, provided a method for the opening of streets

therein by the town councils, it was held that thereby the

general road law, prescribing a procedure for the laying out,

etc., of highways by the courts of Quarter Sessions, was im-

pliedly repealed as to boroughs falling under the first-men-

tioned act, it being impossible " that two independent and

conflicting systems were designed by the legislature to' apply

to the streets of a single borough."" And where an act,

repealing all provisions of laws repugnant to and inconsistent

with it, directed that the sheriffs of certain counties should

" See Daviess v. Fairbairn, 3 31 L. J. 0. P. 223, 12 C. B. N. S.

How. 636 ; D. i& L. Plank Road v. 161. See Cortis v. Kent, Water-
Allen, 16 Barb. (N. Y.) 15 ; State v. works, 7 B. & C. 314 ; R. v. Mid-
Jersey gity, 40 N. J. L. 257 ; Sch. dlesex, 2 B. & , Ad. 818 ; Bates v.

Distr. V. Whitehead, 13 N. J. Eq. Winslanley, 4 M. & S. 429. [See

390;Riggsv. Brewer, 64 Ala. 382; New London, etc., R. R. Co. v.

Swann v. Buck, 40 Miss. 268; Boston, etc., R. R. Co., 103 Muss.

Sacramento v. Bird, 15 Cal. 294 ;, 386.]
Statev. Conkling, 19 Id. 501. '^ Be Alley in Kutztown, 3

"People V. Burt, 43 Cal. 561

;

Woodw. (Pa.) 873. And see, to

See also E'tansville v. Bayard, 39 similar eifect : Be Spring Street,

lud. 450. • 112 Pa. St. 258. '

(a) Daw V. Metropolitan Board,



270 IMPLIED EEPEAL. [§ 201

collect the taxes, it was held to repeal another, passed a few

days before, creating the oflBce of tax-collector in one of the

counties enumerated."

§ 201. Revisions and Oodifications.—[Bat possibly the strong-

est implication of a negative, very similar to that referred to

in the preceding section, is found where subsequent statutes

i-evising the whole matter of former ones, and^evidently in-

tended as substitutes for them, introduce a new rule upon

the subject. In such cases, the later act, although it con-

tains no words to that effect, must, in the prjnciples of law,

as well as in reason and common sense, operate to repeal the

former"—the negative being implied from the "reasonable

inference that the Legislature cannot bb supposed to have

intended that there should be two distinct enactments em-

bracing the same subject matter in force at the same time.""

If this could be the case, it is obvious that the later statute

could become the law only so far as parties might choose to

follow it
;"'' whereas, the mere fact that a statute is made

shows, that, so far as it goes, and so far as it introduces a

new rule of general application, it was intended as a substi-

tute for, and to displace, an earlier one of equally general

application."' Thus, where, of two statutes relating to liens

of laborers in manufactories and intended to protect the wages

of such, the one last passed covered the entire subject matter,

differing from the earlier one in substituting a limitation

as to amount, instead of as to time ; in naming as parties

subject to the legislation all persons "owning or leasing

forges, furnaces, rolling mills, nail factories, machine shops

or foundries," instead of " owner or owners of any manu-

facturing establishment;" in making the wages protected

a claim to be paid by the officer who sells the property,

in the manner he is required to pay rent, instead of merely

a " lien on the establishment; " in preferring such claims in

all assignments, to rank immediately before rent in case of

death, and to be paid " in all cases of execution," instead of

" People V. Lytle, 1 Idaho, 161. (Mass.) 480, 481 ; Herron v. Car-
»« Bartlett v. King, 12 Mass. 546, son, 36 W. Va. 63.

per Dewey, J. loo Barker v. Bell, 46 Ala. 316,
»» Com'th V. Kelllher, 12 Allen 321.

'•' See Ibid.
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making them payable out of the proceeds of sale only in the

event of death or insolvency,—it was held that the later act,

upon the principle above stated, must be held impliedly to

repeal the earlier."' So an act providing a new system in

cases of land damages for the laying out of roads, by requir-

ing the county courts to institute and prosecute, in their

names, in the circuit court, proceedings to ascertain the

compensation to be paid, repeals by necessary implication a

former act providing, that, in such cases, the county courts

should award a writ of ad quod damnum returnable to such

courts."' So, again, where the subject of tlie incorporation

and management of building associations was covered and

regulated by acts imposing, in some respects, different modes
of incorporation, different conditions, duties, powers and

restrictions, as compared with former acts upon the same
subject, it was held that the latter were impliedly repealed."*

And, indeed, the principle stated seems to have universal

recognition."'

§ 202. [The rule seems, indeed, to go further, and to work
an implied repeal in all cases in which a general rievision of

the old law is made by the Legislature, with an intent to sub-

stitute the new legislation for the old."" Upon this principle

it has been applied to codifications ;"" whilst, on the other

»2 Johnston's Est., 33 Pa. St. Dowell v. 8tate, 58 Ind. 333;
611. State V. Studt, 31 Kan. 245;

•»» Herron v. Carson, 26 W. Va. Pulaski Co. v. Downer, 10 Ark.
63. 688 ; State v. Rogers, 10 Nev. 319

;

"* Cahall V. Cit. Mut. B'g Ass'n, but see Hogan v. Guigon, 39
61 Ala. 333 ; Rhoads v. B'g Ass'n, Gratt. (Va.) 705. And see an elab-

83 Pa. St. 180 ; Booz's App., 109 orate discussion of this' subject,

Id. 593. See Endl., Build. Ass'ns, with profuse citation of decisions,

§34 note. Bish., Wr. Laws, §§ 158-163a.

""See in addition to above cases, "" See People v. Carr, 36 Hun
Norris v. Crocker, 13 How. 429

;

(N. Y.) 488 ; Weiss v, Maueh
U. S. v. Tynen, 11 Wall. 88

;

Chunk Iron Co., 68 Pa. St. 395,

King V. Cornell, 106 U. 8. 395 ; U. , 302 ; Coni'th v. Cromley, 1 Ashm.
S. V. Cheeseman, 3 Sawyer, 434; (Pa.) 179; Prince GeoTge Co. v.

TJ. S. V. Barr, 4 Id.- 254; Excelsior Laurel, 51 Md. 457; Gorham v.

Petrol. Co. V. Embury, 67 Barb. Linckett, 6 B. Mon. (Ky.) 146 ;

(N. Y.) 261; Goodenow v. But- Rogers v. Watrous, 8 Tex. 63;
trick, 7 Mass. 140 ; Com'th v. Stirman v. State. 21 Id. 734 ; Har-
Cooley, 10 Pick. (Mass.) 39 ; 111., old v. State, 16 Tex. App. 157.

etc.. Canal v. Chicago, 14 111. 334 ;
"" See State v. Harris, 10 Iowa

Andrews v. People, 75 Id. 605; 441 ; Ripley v. Gifford. 11 Id. 367 ;

State V. Conkling, 19 Cal. 501

;

Barker v. Bell, 46 Ala. 316 ; Hart-

Farr v. Brackett, 30 Vt. 344 ; Gid- ley v. Hartley, 3 Mete. (Ky.) 56 ;

dings V. Coxe, 31 Id. 60 ; Wake- Thorpe v. Schooling, 7 Nev. 15.

field V. Phelps, 87 N. H. 395;
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hand, the repealing effect of revising statutes and codifica-

tions has been frequently limited to such matters embraced

in the old law as were omitted in flie new,"' or permitted

to dperate only in cases of mnnifest repugnancy"' and not

beyond the immediate object of the codification,"* and even

a failure to incorporate a statute in a revision was held not

to be a repeal of it, where the act directing the revision

declared that " all acts . . in force at the commence-

ment of the . session . . shall be . . continued in

full force and effect, unless . . repugnant to the acts

passed or revised " at the same.'" But the general rule

seems to be that statutes and parts of statutes omitted from

a revision are to be considered as annulled, and are not to be

revived by construction."'.

§ 203. Qualifications of Foregoing Rules.—[Where a statute of

a state prescribes, as a rule of construction, that the provis-

ions of any statute, so far as they are the same as any prior

statute, are to be regarded as a continuation of the same,

and not as a new enactment,"' an act revising and con-

solidating former acts, and re-enacting their provisions in the

same words, must, although expressly repealing thie earlier

statutes, be construed as a continuation of them."* And
the rule of implied repeal is clearly inapplicable, also, where

'»« See Bracken v. Smith, 39 N. '" Such a rule seems now to

J. Eq. 169 ; Georgia R. R. Co. v. obtain, as to acts repealed or re-

Kirkpatrlck, 35 Ga. 144 ; State v. enacted by a code or other revision.

Judge, 37 La. An. .'578. in Massachusetts, Wisconsin,
'"» Lyon V. Fisk, 11 La. An. 444. Minnesota, Kentucky, Missouri,
"» Whitehead v. Wells, 39 Ark. Washington Ter. Idaho Ter. and

99 ; and see Needham V. Thresher, Utah Ter., and, generally, in

49 Gal. 393. Illinois, Kansas, Texas and Cali-
'" Cape Girardeau Co. Ct. v. fornia : see Stimson, Amer. Stat.

Hill, 118 U. S. 68. See infra. Law, p. 148, § 1043. Butsee Ibid.,

§ 203. that no statute is considered in
'" See Ellis v. Paige, 1 Pick, force merely because consistent

(Mass.) 43, 45 : Rutland v. Mendon, with the provisions of the Code,
Id. 154 ;

Blackburn v. Walpole, 9 but is held repealed unless (.x-

Id. 97 ; Stafford v. Creditors, 11 pressly continued in force by tbe
La. An. 470 ; Pingree v. Snell, 43 code or other revision, in Iowa,
Me. 68 ;

Broaddus v. Broaddus, 10 North Carolina, Tennessee, Texas,
Bush (Ky.) 299 ; Campbell v. Case, California, Mississippi, and Wasli-
1 Dak. 17 ; Tafoya v. Garcia, 1 ington, Dakota and Montana Ter-
New Mex. 480. See, however, as ritories. Expressly otherwise,
to slight variations of language in however, in Missouri and South
re-enactments, etc., post, §§ 878- Carolina.
881. 114 Scheftels v. Tabert, 46 Wis.
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the revising statute declares what effect it is intended to

have upon the former law ; as, where it declares that it shall

operate as a repeal of such provisions of earlier acts as are

inconsistent with it, which is regarded as a declaration

that it shall repeal only such provisions and leave unaffected

such as are not inconsistent."' The question of implied

repeal being, after all, a question of implied intention,

—

where the Legislature expressly declares what effect, in

the way of repeal, an act is iiitended to have, there is

no room for any implication.'" It has even been held,

that a specific repeal by one statute of a particular sec-

tion of another raises a clear implication that no further

repeal is intended,'" unless there is an absolute incon-

sistency between other provisions of the two statutes.'"

But, where there is such a repugnancy between the pro-

visions of a later act revising the whole subject mat-

ter of several former ones and expressly repealing one

of thpm, and the provisions of another not expressly

repealed, the latter will nevertheless be abrogated by

implication.'" A revisal repealing all acts repugnant to

the provisions thereof, cannot affect statutes whicli are

omitted and which are not repugnant to its provisions.'"

Moreover, to ascertain the effect of a revision, in this parti-

cular, it is necessary to " put together and construe as one»

act the act which authorized the compilation, and the act

which subsequently put the revisal into operation."" And
where the former gave the compilers no authority to omit

439. And see State v. Co. Ct., 53 ."• Thus, where an act expressly
Mo. 138. But see Empoi'ia v. repealed so much of a former one
Norton, 16 Kan. 336, where, under as provided, etc., it was held that

such a rule of construction, there could be no implication of

"unless such construction would an intention to repeal anj'tliing bt-

be inconsistent with the manifest yond : Purcell v. !N. Y. Life Ins.

intention of the Legislature," it Co., 43 N. Y. Super. Ct. 383.

was held, that a statute enacted in '" State v. Morrow, 36 Mo. 131.

the same terms as a former one. See also Kilgore v. Corn'th, 94 Pa.
which had accomplished its entire St. 495, post, § 237. And comp.
purpose and exhausted its force, § 398.
should not be construed as a con- "* Crosby v. Patch, 18 Cal. 438.

linuation of the same. '"Prince George Co. v. Laurel,
"' Patterson v. Tatum, 3 Sawyer, 51 Tttd. 457.

1G4 ; Lewis v. Stout, 33 Wis. 334

;

"" State v. Pollard, 6 R. L 290.

Gaston v. Merriam, 33 Minn. 371. '" State v. Ctmningham, 73 N.
But see U. S. v. Cheeseman, 3 C. 469, 476.
Sim-yer, 434.

18
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any, but directed a compilation of all, laws in force, and the

latter repealed "all acts and parts of acts the subjects

whereof are digested in this revisal or which are repugnant

to the provisions thereof," an act, which is neither brought

forward in the revisal nor repugnant to its provisions, is, of

course, hot repealed by it.'"

§204. ImpliedRepealofCommonLaw.—[The principle un-

der discussion applies not only to statute law, but also

to the common law, the latter being deemed superseded by

a statutory revision of the entire subject,"' either wjien it is

couched in negative terms, or when its affirmative provi-

sions are inconsistent with the continued operation of the

common law."*

[Similarly where a statute enacted by the Legislature of a

state covers the entire subject matter of a statute theretofore

in force in the state, deriving its authority from an enact-

ment of the Legislature of another state or nation of which

the state was formerly a part, or to which it was subject, the

older law, though not expressly repealed, is deemed abroga-

ted."'

§ 205. Iiimits of Extent of Repeal by Implication.—[But, in all

matters of repeal resulting by implication, from an affirma-

tive act except where the intent, appearing from a design to

substitute the new law for the old, in toto, is clearly to the

contrary, it must be remembered that the repeal extends

only so far as the provisions of the statutes affecting each

'*" Ibid. Such a conclusion is making an act, which was an
strengthened by a consideration of ofience at common law, an oCence
the obvious inipossibility of making by statute, repeals the common
any revision so complete as to law). But see Washington, etc.,

embrace all general laws-,—an Bead v. State, 19 Md. 239 (where
impossibility recognized, in spite it is held that an act fixing a pen-

of the fact that the revision of alty for an ofEence, but neither

statutes raises a presumption that expressly nor by necessary impli-

it was intended to establish a com- cation destroying the common law
plete code of laws, by a provision remedy, is cumulative merely):
of an adopting clause that statutes Compare post, |§ 463, et seq.

of a general nature which are not '" State v. Norton, 23 N. J. L.
repugnant to the revision should 83 ; State v. Wilson, 43 N. H. 41S.

remain in force : Com'lh v. Mason, "» Mason v. Waite, 1 Pick.
82 Ky. 266. (Mass.) 452 (the case of an Englisli
'sacom'th V. Cooley, 10 Pick, statute); Towle v. Marrett, 3

(Mass.) 87 ; Com'th V. Marshall, 11 Greenl. (Me.) 22 (of a Massachu-
Id. 350 ; State v. Boogher, 71 Mo. setts act).

631 (where it is held tnat a statute
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other are inconsistent; the old law being, in all other

respects, left in full force and effect."* Whatever portions

of the old law may be incorporated with the new, as being

consistent with the latter, must be deemed to remain in

force.'" Thus, an act amending the charter of a town and

giving to the mayor and aldermen the exclusive right to

grant licenses for the sale of spirituous liquors, would not

supersede the general law requiring the application for a

license to retail to be recommended by a majority of the

legal voters."' And] if one act imposed a toll, payable to

turnpike trustees, for passing along a road, and another

transferred the duty of repairing the road to another body,

prohibiting also the trustees from repairing it, the toll would

not be thereby impliedly repealed (a).

[This is so, indeed, even where the later act contains an

express repeal of " all inconsistent " acts, etc."']

§ 206. Expressed Intention to Repeal.—Yet, where a statute

contemplates in express terms that its enactments will repeal

earlier acts, by their inconsistency with them, the chief

argument or objection against repeal by implication is

removed, and the earlier acts may be more readily treated

as repealed. Thus, after a locaV act had directed the trus-

tees of a turnpike to keep their accounts and proceedings in

books to which " all persons " should have access, the Gene-

ral Turnpike Act, which recited the great importance that

one uniform system should be adhered to in the laws regu-

lating turnpikes, and enacted that former laws should con-

tinue in force, except as they were thereby varied or repealed,

™ Wood V. U. S., 16 Pet. 342

;

must be assailed, and the amount
McCool V. Smith, 1 Black 459 ; to be paid by the purchaser).
MoDgeon v. People, 65 N. T. 613

;
"' Daviess v. \Fairbairn, 3 How.

Sullivan v. People, 15 111. 233; 636.

Watson V. Kent, 78 Ala. 602 ; Pub. "s House v. State, 41 Miss. 737.

School Trustees v. Trenton, 30 N. (a) Phipson v. Harvett, 1 C. M.
J. Eq. 667 ; Be Contested Election & R. 473. Comp. Brown v. G. W.
of Barber, 86 Pa. St. 392 ; Connors R. Co., 51 L. J. Q. B. 529.

V. Iron Co., 54 Mich. 168 ; Elrod 5» People v. Durick, 20 Cal. 94

;

V. Gilliland, 37 Ga. 467 ; Coats v. and see also Hickory Tree Road,
Hill, 41 Ark. 149 (where an act to 43 Pa. St. 139. And a statute re-

quiel liind titles was held not pealing all former acts within its

repealed by the general revenue purview does not, as to matters uot

laws, which contained nothing provided for by itself, repeal the
inconsistent with the former, except provisions of former laws : Payne
as to the time in which a tax title v. Connor, 3 Bibb (Ky.) 180.
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directed that the trustees should keep their accounts in a

book to be open to the inspection of the trustees and credi-

tors of the tolls, and that the book of their proceedings

should be open to the inspection of the trustees ; it was held

that the power of inspection of proceedings given by the

first act to " all persons " was repealed (a). [Thus a decla-

ration in a general law that all acts or parts of acts, whether

local or special, or otherwise, inconsistent with its provis-

ions, are to be deemed repealed, will repeal inconsistent pro-

visions even in special acts."" And where an act expressly

repealed certain designated sections of the Kevised Statutes

of the state, and in general terms all previous acts in conflict

with it, it was held that it repealed every previous act iden-

tical with any of those expressly repealed.""]

§ 207. Acts Confening Oonflicting Rights, etc.—A later Act

which conferred a new right, would repeal an earlier one, if

the co-existence of the right which it gave would be pro-

ductive of inconvenience ; for the just inference from such

a result would be that the Legislature intended to take the

earlier right away (J). [A statute fixing a salary different

from one prescribed by a former act, by necessary implica-

tion repeals the latter,"'] The Point Stock Banking Act of

7 Geo. 4, c. 46, which besides limiting and varying the com-

mon law liabilities of members of banking companies, pro-

vided that suits against such companies should and lawfully

might be instituted against the public officer, was held to

take away by implication the common law right of suing

the individual members (e), for from the nature of the case,

this must have been what the Legislature intended (cZ).

[But not only does the grant of a power by the Legislature

inconsistent with a former one repeal the latter,"' but in,

(a) R. V. Northleach, 5 B. & Ad. Ex. 61, 1 L. M. & P. 200 ; Davison
978. V. Farmer, 6 Ex. 352 ; O'Flalieity

"» State V. Williamson, 44 N. J. v. McDowell, 6 H. L. 142. See
L. 165. See post, g§ 223, et seq. also Green v. R., 1 App. (H. L.)

'" State V. Barrow, 30 La. An., 513. Roles v. Rosewell, and Hardy
P. I. 657. V. Bern, 5 T. R. 688.

(5) See inf. §§245, 251, seq. {,d) Fsr Lord Cranworth in
''« Pierpont v. Crouch, 10 Cal. O'Flaherty v. McDowell, 6 H. L.

815. 157. See Cowley v. Byas, 5 Oh.
(c) Steward v. Greaves, 10 M. & D. 944.

W. 711 ; Chapman v. Milvain, 5 "» Korah v. Ottawa, 32 111. 121.



§ 208] IMPLIED REPEAL. 277

general, the grant of a power conditioned on different

things,

—

e. g., where an act providing for appeals from the
assessment of railroad damages gave thirty days after con-

firmation of the report of viewers from the entry of an
appeal, and a subsequent one upon the same subject gave
thirty days from the Jllmg of the report for the same pur-

pose,—the latter was held to repeal the former."*

[But, as a question of legislative intent, it has been held,

that, where a statute^ the manifest object of which was to ex-

tend a benefit, or create a right, was passed under a misappre-

hension, or in ignorance of the existence or effect of a former

law, which gave a greater benefit, or created a greater right

than the new law, the latter should not be held to affect the

former, so as to repeal the right or benefit, unless an intention

appeared upon it that the limits fixed by it, and nothing

beyond, should regulate the matter, and that the rights and

benefit conferred by it and no greater, should be enjoyed.""]

§ 208, Effect of Inconvenience and Incongruity between Acts.—
In other circumstances, also, the inconvenience or incon-

gruity of keeping two enactments in fqrce has justified the

conclusion that one impliedly repealed the other, for the

Legislature is presumed not to intend such consequences.

Thus, the 9 Geo. 4, c. 61, which prohibited keeping open

public-houses during the hours of afternoon divine service,

was held repealed by implication pro tanto by the 18 & 19

Vict. c. 118, which prohibited the sale between three and

five o'clock p. M., the usual hoUrs of afternoon divine ser-

vice. If both Acts had co-existed, it would have been in

the power of the clergyman of every parish to close the

public-houses for four hours instead of two, by beginning

the afternoon service at one or at five p. m., an intention too

singular to be lightly attributed to the Legislature (a). [So,

'*• Gwinner v. R. R. Co., 65 Pa. implication froim a later act, see
St. 136. See also New- Haven v. Johnston's Est., 33 Pa. St. 511.
"Whitnvy, 36 Conn. 373 ; District (a) R. v. Wliiteley. 3 H. & N.
Township, etc. v. Dubuque, 7 ^143; Whiteley v. He tton, 27 L. J.

Iowa, 273. M. C. 317, 8. C. See Harris v.
'«' Tyson v. Postlethwaite, 13 Jenns, 9 C. B. N. S 153 ; 30 L. J.

111. 737. That, however, mere 183 ; R. v. Senior, : L. & C. 401,

presumptive ignorance of the exis- 33 L. J. M. C. 135 R. v. Bucks, 1

tance of an act by the Legislature E. & B. 447 ; R. v Knapp, 23 L.
will not prevent its repeiil by J. M. C. 139, S. C. See another
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too, where a statute in corporating a corporation declared

that the charter granted by it should be forfeited by failure

of the company to organize and commence business within

one year from the passage of the incorporating act, and snb-

'lequently, eighteen days before the expiration of the period

*)hns limited, the organization not having been perfected, nor

business commenced, an act was passed amending tlie charter

contjaining the directors in ofBce for a year, and authorizing

the stock subscription boojc to be again,opened ; it was held

that the fair Construction oi the latter act was that it operated

to repeal the limitation contained in the original act and to

give the company one year from the time of its passage for

perfecting its organization and commencing its business, it

being wholly improbable that the Legislature intended that

the company should do both within the short space of eight-

een days."']

§ 209. Effect of Iiater Iiegislation as Showing Intent to Repeal.

—An intention to repeal an Act may be gathered from its

repugnancy to the general course of subsequent legislation.'"

Thus the 7 Geo. 1, c. 21, which prohibited bottomry loans

by Englishmen to foreigners on foreign ships engaged in the

Indian trade, was held to have been silently repealed by the

subsequent enactments which put an end to the monopoly
of the East India Company, and threw its trade open to

foreign as well as to all British ships (a).

[As an instance of the operation of this rule may be
mentioned^ the effect which has been given by the courts of

various jurisdictions to the statutes enabling married women
to sue and be sued, upon the exemptions contained in their

favor in the statutes of limitations.' Where such powers are

conferred upon married women, it is said that " the various

provisions that coverture shall be one of the disabilities in

case of which time does not run against the plaintiff, can no

example of a similar kind, in Man- fact that the latter was expressly
Chester (Mayor) v. Lyons, 32 Ch. repealed by a still later one.

18. TV. T, , o^ (») The India, Br. & L. 231.

/XT i^'j.nf"oJc
^"^''' ^ ^'"^- ^^- See also R. v. Northleach, 5 B. &(NY) 207. 238. Ad. 978. Cnmp. per Ex. Ch. in

'^' As hds been seen, ante § 47, Shiewsbury v. Scott, 6 C. B. N.
an intention that a certain act was S. 1. See another illustration in 32
not to operate as a repeal of & 33 Vict. c. 68 ; lie Yeaiwood'.^
another may be inferred from tlie Trusts, 5 Ch. D. 545.
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longer be held to apply.'"" They have accordingly been
held to be silently repealed by the English Married Women's
Property Act of 1882."' The same effect has been given to

the Illinois married woman's act of 1861,'" and approved

by the Supreme Conrt of the United States,"' declaring that

the powers conferred by the act so completely anniliilate the

existence of every reason for the exemption, that it would
be absurd to hold that the two acts could stand together."'

Similar effect has been held to follow the enactment of the

California statute enabling married women ;'*' and so in

Ohio,"* and in Maine.'" This effect has, however, been

denied to similar enactments in Mississippi,'" North Caroli-

na"' and Arkansas.'"

[But the repeal of a statute is not to be implied from the

mere fact that some of the evils provided against in it are

subsequently removed."* Hence where an act passed in

1847 required the sheriff of a certain county to hold certain

municipal elections on a designated day " in each and every

year," and fixed a penalty for his neglect to do so ; and an

act passed in 1849 provided for the holding of such elections

at any other times than those appointed by the act of 1847,

if omitted to be held on the proper day, it was decided that the

act of 1849 did not repeal the provisions of that of 1847 as

to the duty of the sheriff and the penalty incurred by him

by neglect thereof.'"]

i'" Thicknesse, H. & W., at p. '« State v. Smith. 83 N. C. 306;
219. State v. Troutman, 73 Id. 651.

"» Weldon v. Neal, 51 L. T., N. "' Hershey v. Latham, 43 Ark.
S., 389; 33 W. R. 838; Lowe v. 305. In New York, under the acts
Pox, (C. A.)L. B. 15 Q. B. D. 667. enabling married women to sue, it

""Haywood v. Gunn, 83 111. wasat first held that the exceptions
385;C!astnerv. Walrod, 83Id. 171. in ti.eir favor in the statutes of
Enos V. Buckley, 94 Id. 458; Gel- limitations were rendered in appli-

sen V. Heidorich, 104 Id. 537 (ex- cable: Ball v. Bullard, 53 Barb,
ception in favor of married women 141; but this doctrine was subse-
in act relating to prosecution of quently questioned: see Clark v.

writs of error.) McCann, 18 Hun 13; D inham v.
'« Kibbe v. Ditto* 93 U. S. 674. Sage, 53 N. Y. 339; and the matter
"' Ibid., at p. 678. was finally set at rest by the act of
"' Cameron v. Smith, 50 Cal. 1870, ch. 741, dropping coverture

303. from the enumeration of disabili-
'" Ongv. Sumner, 1 Cine. Super, ties: Acker v. Acker, 81 N. Y. 148,

Ct. 434. and see Clarke v. Gibbons, 83 Id.
"5 Brown v. Conseno, 51 Me. 107.

301. "' Alexandria v. Dearmon, 3
"' McLaughlin v. Spengler, 57 Bneed (Tenn.) 104.

Miss. 818. "» Ibid.
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§ 343. Revenue Laws.

§ 344. Secondary Meaning.

§ 210. Repeal by Implication not Favored.—^But repeal by
implication is not favoured (a). It is a reasonable presnmp-

(a) Poster's Case. 11 Rep. 63a. Y ) 427; People v. Van Nort, 64
[McCool V. Smith, 1 Black, 495; U. Barb. (N. Y.) 205; McCarter v.
S. V. 67 Packages, 17 How. 85; U. Orph. Asylum, 9 Cow. (N.T.) 437;
S. V. Walker, 23 Id. 299; U. S. v. N.Y., etc., Ry. Co. v. Supervisors
25 Cases,, Crabbe, 356; U. S. v. 100 67 How. Pr.'(N. Y.) 5; Chamber-
Barrels, 2 Abb. U. S. 305; Bowen lain v. Chamberlain, 43 N. Y.
V. Lease, 5 Hill (N. Y.) 221; Catta- 424 ; People v. St. Lawrence Co.,
raugus Co. v. Willey, 2 Lans. (N. 103 N. Y. 541; Loker v. Brookline,
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tion that the Legislature did not intend to keep really con-

tradictory enactments in the statute-book, or to effect so

important a measure as the repeal of a law without express-

ing an intention to. do so. Such an interpretation, therefore,

is not to be adopted unless it be inevitable. Any reasonable

construction which offers an escape from it is more likely to

be in consonance with the real intention. [Hence it is,

a rule founded in reason as well as in abundant authority,

that, in order to give an act not covering the entire ground

of an earlier one, nor clearly intended as a substitute for it

the effect of repealing it, the implication of an intention to

repeal must necessarily flow from the language used, dis-

closing a repugnancy between its provisions and thosfe of

the earlier law, so positive as to be irreconcilable by any

fair, strict or liberal, construction of it, which would, with-

out destroying I its evident intent and meaning, find for it a

reasonable field of operation, preserving, at the same time,

the force of the earlier law, and construing both together in

harmony with the whole course of legislation upon the

subject.' And> it may be here stated, that the same rule

13 Pick. (Mass.) 343; Haynes v. Robbing v. State, 8 Ohio St. 311;

Jenks, 2 Id. 173; Goddard v. Bos- Buckingham v. Steubenvilie, 10
ton, 20 Id. 407; Snell v. Bridge- Id. 25;Lichtenstein v. State, 5 Ind.

water, etc., Co., 24 Id. 296; Mc- 162; Blain v. Bailey, 25 Id. 165;

Donough V. Campbell, 42 111. 490; Com'thv. Mason, 82 Ky. 256; State

Huine v. Gossett, 48 Id. 297; Peo- v. Woodside, 9 Ired. L. (N. C.)

pie V. Barr, 44 Id. 198; Hyde Park 496; Eiwin v. Moore, 15 Ga. 361;

V. Oakwood Cem'y Ass'n, 119 Id. Connor v. Exp. Co., 37 Id. 397;

141; Casey V. Harned. 5 Iowa 1;- Gillette v. Shark, 7 Nev. 345;

State V. Berry, 13 Id. 58: Burke v. Hockaday v. Wilson, 1 Head
Jeffries, 20 Id. 145; Wyman v. (Tenn.) 113; Purraan v. Nichols, 3

Campbell, 6 Port. (Ala.) 319; Hor- Coldw. (Tenn.)433; Smith v. Hick-
ton V. School Comm'rs, 48 Ala. man, Cooke (Tenn.) 330; Rogers

598; Parker V. Hubbard, 64 Id. 303; v. Watrous, 8 Tex. 63; Stirman v.

Riggs V. Brewer, Id. 283; McAfee State, 21 Id. 734; Gill y. State, 30

V. R. R. Co., 36 Miss. 669; Naylor Id. 514; Schwenke v. R. R. Co.. 7

V. Field, 39 N. J. L. 287; Walter's Col. 512;nDd seecasescited infra.]

App., 70 Pa. St. 392: Erie v. Bootz, " See Wood v. U. S., 16 Pet. 343;

73Id.l96;'RheinBuild'g Ass'n V. McCool v. Smith, 1 Black. 459;

Lea, 100 Id. 310, 313-4; Osborne v. Beals v. Hale, 4 How. 37 ; Fur-

Everilt, 103 Id. 431 ; Harrisburg v. man v. Nickol, 8 Wall. 44 ; Exp.
Sheck, 104 Id. 53; People v. R. R. Yerger, Id. 85 ; U. S. v. Hender-

Co., 28 Cal. 258; Kerlinger v. son's Tobacco, 11 Id. 653; Clay

Barnes, 14 Minn. 526; Goodrich v. Co. v. Soc'y, 104 U. S. 579; Louis-

Milwaukee, 34 Wis. 422; State v. iana v. Taylor, 105 Id. 454 ; Red
Morrow, 2fl Mo. 131; State v. Rock v. Henry, 106 Id. 596 ; Exp.
Bishop, 41 Id. 16; State V. Draper, Crow, Dog, 109 Id. 556; Chew
47 Id. 29; St. Louis V. Ins. Co., Id. Heong v. U. S., 112 Id. 536;

146; Stale v. Jaeger, 63 Id. 403; Chamberlain v. Chamberlain, 43
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applies eqaally to questions arising between different parts

and sections of the same enactment.']

§ 211. Oonflict between Acts often merely Apparent.—It 18

sometimes fouucl that the conflict of two statutes is appar-

ent, only, as their objects are different, and the language of

each is therefore restricted, as already pointed out, to its

own object or subject. When their language is so confined,

they run in parrallel lines, without meeting. Thus the real

property statute of limitations, 3 & 4 Will. 4, c. 27, which

limits the time for suing for the recovery of land (which is

defined to include tithes) to twenty j'ears after the right

accrued, was found not to affect the provision of the Act

of the preceding session, 2 and 4 Will. 4, c. 100, which

enacts that claims to exemption from tithes shall be valid

after non-payment for thirty years ; for tlie former Act

dealt with conflicting claims to the right of receiving

tithes which are admittedly payable ; while the latter

related to the liability to pay them (a). So, the 1

\
N. Y. 424 ; Be The Evergreens, 47 Id. 364 ; Carver v. Smith, 90 Id.

Id. 216 ; KiDgsland v. Palmer, 53 233 ; Connor v. Expr. Co., 37 Ga.
Id. 83 ; People v. St Lawrence Co.,

108 N. S". 541 ; N. Y., etc., Ry.
Co. V. Superv's, 67 How. Pr. (N.
Y.) 5 ; Roberts v. Pahs, 36 111.

397 ; Lawson v. Gibson, 18 Neb.
137 ; State v. Babcock, 21 Id. 599 ;

Kollenberger v. People, 9 Col. 233;
Walker v. State, 7 Tex. App. 245

;

,268 ; People v. Barr, 44 Id. 198 ;
Forqueron v. Donnally, 7 W. Va.

Fowler v. Phkins, 77 Id. 371 ; 114 ; Lybbe v. Hart, L. R. 38 Cb.
Iverson v. State, 53 Ala. 170 ;

D. 15 ; and see cases in preceding
Riggs V. Brewer, 64 Id. 282

;

note. It is said that the exposi-
Comm'l B'k v. Chambers, 16 Miss, tion of statutes passed at the same
9 ; Richards v. Patterson, 30 Id. session, though apparently con-
583 ; State v. Blake, 85 N. J. L. flicting, but not directly repug-
208 ; Morris v. Del., etc., Canal, nant, should be such as to give
4 Watts. &S. (Pa.) 461; Street v. effect to what appears to be the
Com'th, 6 Id. 209 ; Dickinson v.
Dickinson, 61 Pa. St. 401 ; Erie v.

Bootz, 72 Id. 196 ; Williamsport v.
Brown, 84 Id. 438; Be Cont.

main intent of the law, maker
La Grange Co. v. Cutler, 6 Ind.
354.

' Wilcox V. State, 3 Heisk.
Elect'n of Barber, 86 Id. 892 ; (Tenn,) 110 ; and see Brown v. Co.
Com'th V. Ry. Co., 98 Id. 127

;

Comra^rs, 21 Pa. St. 37. Comp ire

Wayne Co.'s App., 4 W. N. C. also on this subject, generally,
(Pa.) 411 ; Merrill v. Gorham, 6 ante, j5§ 182, 188, 187-189, 192,
Cal. 41; Pratt v. R. R. Co., 42 Me. 195-196.
579 ; Atty.-Gen. v. Brown, 1 Wis. (a) Ely (Dean of) v. Cash, 15 M.
513 ; State v. Mister, 5 Md. 11

; &W. 617. In the one case, tithe
Billingslca v. Baldwin, 28 Id. 85 ; was real property, in the (rtlier,

Ely (DesState v. Bishop, 41 Mo. 16 ; Lud-
low V. Johnston, 3 Ohio, 553

;

Blain v. Bailey, 25 Ind. 165;

a chattel : ^ly (Dean of) v. Bliss,

2De G., M. & G. 459. See also

R. V. Everett, 1 B. & B. 273

;

Water Works Co. v. Buikhart, 41 Adey v. Trinity House, 22 L. J,
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& 2 Vict. c. 110, s. 13, which enacted that a judgment

against any person should operate as a charge on " lands,

rectories, advowsons, tithes," and heriditaments in which the

judgment debtor Irad an interest, was held to be limited to

the property of debtors who had the power of charging their

property, that is, to lay rectories, advowsons and tithes, and

so did not conflict with or repeal by implication the 13 Eliz.

c. 10, which makes void all chargings of ecclesiastical

property in ecclesiastical hands (a). [So, where sec-

tion seven of an act conferred upon a married woman an

absolute power to dispose of her separate estate by vvili,

apparently even to the exclusion of her husband, and sec-

tion nine provided, that upon her failure to do so, her estate

should be distributed in certain proportions among her

children and her husband, as the consequence of intestacy ;

and a subsequent act provided, "that the power of any

married woman to bequeath or devise her property by will

shall be restricted, as regards the husband, to the same ex-

tent as the husband's power to dispose of his property is

restricted as regards the wife," etc., it was held that, as

the subject of the latter act was merely the case of the hus-

band of a deceased wife who left a will, it did not repeal

section nine of the former act, which ascertained the mutual

rights of husband and children where there was no will.']

§ 212. The Act which provides one course of proceeding

for the habitual neglect to send^^a child to school, does not

conflict with another which provides a different mode of

proceeding for a neglect which was not habitual but occa-

sional only, and both therefore can stand (b). The 55 Geo.

3, c. 137, which imposed a penalty of 1001., recoverable by

the common informer by action, on any parish officer who,

for his own profit, supplied goods for the use of a work-

Q. B. 3, a C. ; Hunt v. Gr. McN. ; De G. & G. 1, 11 24 L. J.

Northern R. Co., 10 C. B. 900, 2 Ch. 333.
L. M. & P. 268 and 271 ; Grant » Dickinson v. Diclcihson, 61
V. Ellis, 9 M. & W. 113 ; Man- Pa. St. 401. See also, for an
ning V. Phelps, 10 Ex. 59, 24 L. illustration of this priaciple :

J. 62 ; Harden v. Hesketh. 4 H. & Street v. Oomm'rs, 6 Watts & S.

N. 175, 28 L. J. 137. Comp. R. (Pa.) 209.
v. Everett, 1 E. & B. 273, 22 L. J. (6) Be Murphy, 2 Q. B. D. 397.

3 ; Ee Knight. 1 Ex. 802. See another, Exp. Attwater, 5 Gh.
(o) Hawkins v. (Jathercole, 6 D. 27.
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house, or for the support of the poor, was held unafEected

by the 4 & 5 Will, i, c. 76, s. 77, which inflicted a fine of

5Z., recoverable summarily, half for the informer and half

for the poor rates, on any such officer who supplied goods

for his profit to an individual pauper (a). It had been

decided iDefore the passing of the later Act (which, indeed,

was passed in consequence of that decision), that the earlier

enactment applied only to a supply for the poor generally,

but not to the supply of an individual pauper (b). [So,

where an act forbade the issuing of land warrants except for

land whereon settlement and certain improvements had been

made ; and a subsequent one enacted, that, in all cases where

warrants had issued under said act and surveys been made

and filed, patents should issue therefor without further evi-

dence of settlement and improvement than that upon which

the warrant was granted, it was held, that, as the only

object of the act was to make the original proof sufficient to

authorize the issuing of the patent, for the sake of conven-

ience, and to obviate certain scruples entertained by the secre-

tary of the land office, it was not to be construed as repeal-

ing by implication the earlier act, or to establish titles

obtained in fraud of it.* The Massachusetts act of 1862, ch.

198, required a married woman engaging in business on her

separate account to file a certain certificate, and it was held,

that her failure to do so subjected her earnings in the busi-

ness to attachment by her husband's creditors ;' the act of

1874, ch. 184, enlarged thefiowers of a married woman as to

transfers of personal and real estate, contracts, ownership of

the earnings of her work and labor, suits, right to act as

administratrix, etc., but did not touch upon the subject of

her rights and liabilities when carrying ou business on her

separate account. The latter act was consequently held, not

to repeal the former by implication, both acts being

capable of standing together, each as the governing rule in

the class of cases to which it applied." An act clothed cer-

(o) Robinson v. Emerson, 4 H. (Pa.) 171.
*£ ??^- „ * See Dawes v. Rodier, 125 Mass.

(J) Proctor V. Manwarmg, 8 B. 431.

*Av-^^^- ^ ' Harned . Gould, 126 Mass.
* Moyer v. Gross, 2 Penv. & "W. 11.
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tain courts with power to decree such alteration in the char-

ters of boroughs as might be needful to change the limits of

such, upon like proceedings, as were required for the incor-

poration of boroughs ; a subsequent act directed the burgess

and councils of boroughs incorporated under it, upon peti-

tion of not less than twenty freeholders, ownel's of lots in

any section whereon the petitioners and others might reside,

adjacent to the borough, to declare by ordinance the admis-

sion of such territory as part of the borough. " This," says

the court, " provides for a single case, and upon no other

conditions have the borough officers anything to do with

changing borough limits. To hold that such an enactment

repeals a prior one which authorized the courts to decree

needful alterations of borough limits, whenever expedient,

would be against all precedents.'"

§ 213. [So an act giving to non-resident plaintiffs the

right to sue before justices of the peace, by a "long"
summons, without first giving security for costs, was

held not repealed by a later one giving them the right to

sue by a "short" summons upon giving such security.'

So, where a general act regulating the granting of licenses

for the sale of spirituous liquors, and prescribing penalties

for the sale of such without license, contained a provision

that it should not be held to authorize the sale of liquors in

any municipality having special prohibitory laws, it was

held that it did not, by implication, repeal the penalty

appointed by a special law prohibiting the granting of

licenses and the sale of liquors in a certain 'township ; the

penalty in the later act being imposed upon the sale of

liquors absolutely, whilst, in the former, it was imposed upon

the sale thereof without license, and it being hardly correct

to say of one who sold liquor in a township in which there

could be no license, that he sold without license,—the phrase

implying that persons might be licensed.' And, where

'McFate's App., 105Pa. St. 333, side" in an act relating to the

326. See also Maple Lake v. organization of courts does not

Wright Co., 13 Minn. 403. necessarily imply that the judge
' ' Osborne v. Everitt, 103 Pa. St. directed to "preside" must have

431. associates : Smith v. People, 47 N.
» Seifried v. Com'th, 101 Pa. Y. 330.

St. 200, 202. But the word "pre-
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one act related to " idle persons, who, not having visible

means of support, live without lawful employment," and

another to idle and disorderly persons who negtect lawful

business and habitually misspend their time by visiting

houses of ill-fame, etc., it was held that there could be no

inconsistency between them, so as to make one impliedly

repeal the other,"]

§ 214:. So, an Act which imposes, for police purposes, a

penalty for retailing excisable liquors without a magistrate's

license, would not be affected by an excise Act of later date,

wliich, after imposing a duty on persons licensed by ma-

gistrates, provided that nothing which it contained should

prohibit a person duly licensed to retail beer, from carrying

on his business in a booth or tent, at a fair or race (a). [An

act declaring that the expense of publishing notices of tax

sales in certain counties shall not exceed a certain sum for

each paper is not inconsistent with an earlier one fixing the

price for such publication, the lattfer regulating the total,

the former the individual figures." A statute giving certain

counties the right to issue bonds in aid of the construction

of any railroad running through them, upon approval by a

vote of the majority of the legal voters thereof, was not

repealed by a subsequent act giving a number of counties,

iucluding, with others, those of the counties embraced in the

former act, a similar authority upon a vote of the majority

of legal voters " and a majority of the supervisors," it being

the manifest intention of the Legislature to provide for

different roads." A statute imposing the penalty of a

certain fine and minimun imprisonment for a first offence

is not repealed by a subsequent statute providing, that, on

conviction of such offence, the court may, in its discretion,

impose the penalty either of the fine or the imprisonment,

where the offender shall prove, to the satisfaction of the

court, that he has not been before convicted of a similar

'» Com'th V. Norton, 13 Allen 854, 84 L. J. 43 ; and Ash v.'

(Mass.) 550. Lynn, L. R. 1 Q. B. 270.
(a) R. V. Hanson. 4 B. & A. 519 ; " Crouch v. Hayes. 98 N. Y.

R. V. Downes. 8 T. R. 560. See 188.
Buckle V. Wrightson, 5 B. & S. " Red Rock v. Henry, 106 U. S.

596.
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offence, and repealing all inconsistent acts,—the latter act

applying only to cases where this is done." And a statute

prescribing and regulating the method of assessing taxes.

and containing a general repeal of all laws relating to the

subject, would not, upon the same principle, repeal another

providing a remedy for an illegal tax."

§ 215. Modification to Escape Repeal. XJKCeptions.—[In-

consistency between two statutes, or statutory provisions,

in order to avoid a repeal by implication, is sometimes so

ti-eated that the later statute or provision is regarded as

modifying the earlier in some particular respect, or

taking certain things out of its operation," as an exception

to it." Thus, in Alabama, before 1852, there was a statute

in force fixing the salary of the quartermaster-general at

$200. In that, year an act was passed making his com-

pensation $4 a day while in the execution of his duty and

repealing the former statute. The general appropriation

act, passed later at the same session, however, appropriated

the sum of $200 per annum for two years to be paid to the

quartermaster-general. It was held that the effect of this

legislation was to modify the operation of the act of 1852,

by postponing it for two years, during which the officer was

entitled to receive the sum specifically appropriated."

§ 21 6. [Upon the ground of clearly expressed intention, it

is obvious, that the terms of a later special act must control

" Dolan V. Thomas, 13 Allen year ending September 30, the
(Mass.) 431. appropriation was continued to Jan-

'* Shear v. Columbia, 14 Fla. uary 1, succeeding; it waB declared
146. that these appropriations should
"Wilb., p. 330. Comp. §340 not be construed to be in addition

and note 133. to appropriations for the same pur-
" Exp. Turner, 34 S. C. 311, 314, poses made by any other laws : it

as where one act requires all wills was held that the officer could
to be in writing, and a later per- draw, during the 3 years, only
mits nuncupative wills of a cer- $l,500annual8alary, Brickell,C. J.,

tain kind, etc. holding that the appropriation act
" Riggs V. Pfister, 31 Ala. 469. repealed the general law; Manning,

In Riggs V. Brewer, 64 Id. 383, the J., Ihat it suspended the operation
facts were these : an act fixed the of the general law, leaving the

annualsalaryofanofflcerat$3,000; residue ot the salary fixed by it to

the appropnation bill appropriated be provided for by a future appro-
for 2 years, $1,600 in each year, priation. Comp. State v. Bishop,
in all $3,000 for his pay; the fiscal 41 Mo. 16, ante, g 45.
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those of a prior general one ;" and that where they are posi-

tively repugnant, not merely cumulative or auxiliary, the for-

mer must repeal the latter to the extent of such repugnancy

and within the limits assigned to the operation of the special

law." And so, where there are, in an act, specific provisions

relating to a particular subject, they must govern, in respect

of that subject, as against general provisions in other parts

of the statute, although the latter, standing alone, would be

broad enough to include the subject to which the more

particular provisions relate." As, however, mere particular

expressions will not be allowed entirely to exclude a more

general intent, clearly manifested by a statute," so the effect

of particular provisions upon more general ones overlapping

them must also be a question of legislative intention. This

intention is often best served by permitting the subject-mat-

ter of the particular provision to stand side by side with that

of the general provision, in obedience to the rule :] Where a

general intention is expressed, and also a particular intention

which is incompatible with the general one, the particular in-

tention shall be considered an exception to the general one (a).

[According to a familiar, every-day maxim, an exception is

not a negation of a general rule. At least, it is so only to the

extent of the exception ;" and if a statute recognizes the ex-

istence of the general laws, and .creates an excepti6n from
them, it cannot be deemed repugnant to the former so as to

repeal it." Hence, if there are two acts, or two provisions in

the same act, of which one is special and particular, and

'« Townsend v. Little, 109 U. 8. county, a general act already
504 ;

and see Burke v. Jefiries, 20 repealed by another general act is
Iowa, 145 ; Crane v. Keeder, 22 wholly nugatory: Reed's App., 114
Mich. 333. See Addenda. Pa. St 452
"State V. KoUy, 84 N. J. L. 75; » Felt v. Felt, IC Wis. 193 ;McGavish v. State, Id. 501 ; Isham State v. Goetze, 22 Id ^63

V. Iron Co., 19 Vt. 230; and see "See "Williams v. McDonal. 4
Titcomb V. Ins. Co., 8 Mass. 327. Chand. (Wis.) 05, and ante, ^ 111,
But coiyp. State v. Douglass, 33 and cases there cited.

? i' h 3^3 ;
Com'th v. Pointer, 5 (o) Per Best, O. J., in Churchill

Bush (Ky.) 301. It has been sala v. Crease, 5 Bing. 180. And see
tbat a section m a private act can- ex. gr. Pilkinglon v Cooke 10 M
not, by implication, repeal a pro- & W. 015 ; Taylor v Oldham 4
vision of the common law or of a Ch. D. 395, 46 L J. 105 FBish
pubhcstatute: The Cian Gordon, Wr. L. § 156. and cases there
L. R: 7 P. Div. 190. At all cited.]
evenls,_a local act the purpose of ^-^ ^^p. Smith. 40 Cal 419.
which IS to repeal , as to a particular ^s jj)i^_
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clearly includes the matter in controversy, whilst the other

is general and would, if standing alone, include it also ; and

if, reading the general provision side by side with the par-

ticular one, the inclusion of that matter in the former would

produce a conflict between it and the special provision,— it

must be taken that the latter was designed as an exception

to the general provision;" as, where an incorporation law

contains provisions regulating the bringing of actions against

corporations created under it, at variance with earlier provis-

ions upon the subject of suits against corporations generally."

So, where an act, making the term of oflSce of revenue com-

missioners four years, and on the same day upon which cer-

tain amendments to the act, not, however, changing that

term, were passed, the charter of a city was amended so as

to make the term of office of its revenue commissioners two

years, it was held that this enactment- constituted a special

exception to the general law." So the minute and particular

provisions of one act prescribing the salary of the register

of voters in New Orleans was held unaffected by a general

power given by another act approved the same day to the

common councils in relation to all city salaries." As another

instance of this construction may be cited the following

case : A local act, of January 16, 1849, provided that the

auditor of a certain county should receive $700 per annum
in full for his official services as such ; that he should make
semi-annual returns to the county board of all fees ana

emoluments received by him ; and that the board should

allow him $350 out of the county treasury. A general act

passed January 17, 1849, " to increase and extend the benefits

of common schools," required county auditors to perfoi'iri

certain duties before belonging to the school commissioner,

and as compensation gave them one-half of one per centum

on the amount of school funds on loan in their respective

counties. It was held that the two acts were to be con-

strued, as if constituing one act to the effect, that, for ser-

* Crane v. Reeder, 33 Mich. 333. and see supra, § 215 ; State v.
»' Dewey v. Centr. Car, etc., Co., Trenlon, 38 M. J. L. 64.

43 Mich. 399. Oomp. Casey v. "' tit. Martin v. JS'ew Orleans, 14
Harned, 5 Iowa, 1. La. An. 113.

»' Branham v. Long, 78 Va. 353;

19
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vices relative to the school fund, county auditors should

receive one-half of one per centum on the amount of school

funds, etc., provided that the auditor of the particular

county referred to in the act of January 16, should not be

allowed such percentage in addition to his fixed salary of

$700."] Even when the later, or later part of the enactment

is in the negative, it is sometimes reconcilable with the earlier

one by so treating it. If, for instance, an act in one sec-

tion sluthorized a corporation to sell a particular piece of

land, and in another prohibited it to sell " any land," the first

section would be treated not as repealed by the sweeping

terms of the other, but as an exception to it (a). [Thus, in

an act giving a charter to a city, section 83 provided a

specific and detailed remedy for the collection of assessments,

and declared the provision applicable to the collection of those

due and unpaid at the passage of the act ; section 109, how-

ever, provided that "nothing in said act contained shall be

construed to destroy, impair, or take away any right or rem-

edy acquired or given by any act " repealed by this statute.

It was held, nevertheless, that the provisions of section 83

applied to the collection of assessments due and unpaid at

the time of the passage of the act, because it was a specific

provision on the subject and would otherwise be nullified,

and that section 109 applied only to preserve contract rights

against the city."] In this manner two acts passed in 1833

were construed as reconcilable. The 3 and 4 Will. 4, c. 27,

B. 42, which provided that no action for rent, or for interest

on money charged on land shall be brought after six years,

and the 3 «fe 4 Will. 4, c. 42, passed three weeks later, which

provided that no action for rent reserved by lease under seal,

or for money secured by bond or other specialty, should be

brought after twenty years, were construed as reconcilable,

by holding that the later enactment was an exception out of

'8 La Grange Co. v. Cutler, 6 part of an act, to a purpose dis-

Ind. 354. closed by a comparison of other
(a) Per Romilly, M. R., in De portions thereof : see ante, § 37 ;

Winton v. Brecon, 28 L. J. Ch. and the construction also flows
000. from the application oi' the prin-

»» State V. Trenton, 38 N. J. L. ciple ExpresiSto unius est exclusio
64. This was, in effect, a restric- alterius, in its proper signiiicance

:

tion of the general language of one see post, §§ 897-399.
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the former. And the effect of the conjoined enactments

was that no more than six years' arrears of rent or interest

were recoverable, except where they were secured by cove-

nant or other specialty, in which case twenty years' arrears

were recoverable (a). [Similarly, the provision inan.earlier

act that the omission of the holder of a certiiioate of pur-

chase under a tax sale to give notice might extend the

period of redemption beyond two years, was held unaffected

by a subsequent statute limiting, in general, the period of

redemption to two years.*"]

§ 217. Negative Statutes A£Srinative Inter se.—It may be

observed, also, that two statutes expressed in negative terms

may be affirmative inter se, and not conti'adictory, though

negative as regards a third at which they are avowedly aimed.

They may make two holes in the
^
earlier act, which can

stand side by side without merging into one (6). [So, a

statute having provided that persons living within one mile

of a toll-gate should pay only lialf toll,—a second, that the

first should not apply to persons engaged in transporting

goods for others,—a third, not mentioning the second, that

the first should read " except persons residing in a city or

incorporated village,"—it was held that the second' act

remained in force, the effect of the whole being that persons

living within a mile of the gate, engaged in transporting for

others, were liable to pay full toll, though not residing in

any city or incorporated village."] The 12 Anne, st. 2, c.

16, having made void all loans at more than five per cent.,

the 3 & 4 Will. 4, c. 98, enacted that "no" bill or note

payable at three months or less should be void for usury

;

and the 2 & 3 Vict. c. 37, that "no" bill or note payable

at twelve months or less should be void on that ground, but

(a) Hunter v. Nockolds, 1 Mc- istration of assets, Talbot v.

N. & Gord, 640, Paget v. Foley, 2 Shrewsbury, L. R. 16 Eq. 26, 48

Bing. N. 0. 679 ; Sims v. Thomas, L. J. 877 ; Ee Hastings, 6 Ch. D.

12 A. & E. 535 ; Humfrey v. Gery, 610, 47 L. J. 137.

7 C. B. 567. See also Cobham v. " Gaston v. Merriam, 33 Mmn.
Dalton, L. R. 10 Ch. 655; Re 271.

Deere, Id.; Richens v. Wiggins, 8 {») Per Maule, .T., in Clack v

B. & 8. 953, 32 L. J. 144. Colnp. Sainsbury, 11 C. B. 695, 2 L. JM. &
Round v. Bell, 30 Beav. 121. P 627,631.
Rent is a specialty'debt within the * Oanastata, etc., Co. v. I'arkhill,

33 & 33 "Vict. c. 46, in the admin- 50 Barb. (N. T.) 601.
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with the additional provision that the act was not to apply

to loans on real security ; and it was held that the last-men-

tioned act did not repeal the 3 «fe 4 "Will. 4. The negative

words, in which both were expressed, had reference to the

Act of Anne ; but inter se, they were afiBrmative statutes,

and the proviso of the later one, therefore, did not affect the

short loans dealt with by the Act of William iv. (a).

§ 218. statutes without Ezpressed or Implied Negative.—Fur-

ther, it is laid down generally, that when the later enact-

ment is worded in afiBrmative terms only, without any nega-

tive expressed or implied, it does not repeal the earlier law

(S). Thus, an act which authorized the Quarter Sessions

to try a certain offence, would involve no inconsistency with

an earlier one which enacted that the offence should be tried

by the Queen's Bench or the Assizes
;
(c) [nor an act author-

izing a proceeding to contest the validity of a will, by peti-

tion to the court of common pleas, any inconsistency with an

earlier one providing for a proceeding by bill in chancery ;"

and in neither case, therefore, would the later repeal the

prior law."] So, an act which imposes a liability on certain

persons to repair a road, would not be construed as impliedly

exonerating the parish from its common law duty to do

so {d). [Nor does an act empowering the court to order the

children of indigent persons unable to yvork, to support

them, relieve the poor district in which such paupers may be

found from its duty to provide for them until they can be

removed to the place of their last settlement."] A local

(a) Clack v. Sainsbury, ubi sup.

;

453 ; DePauw v. New Albany, 33
Nixon V. Phillips, 7 Ex. 188, 31 L. Ind. 204; Blain v. Bailoy, 25 Id.
J. 88 ; Exp. Warrington, 3 De G. 165 ; Brown v. Miller, 4 J. J.
M. & G. 159, 23 L. J., Bank. SB. Marsh. (Ky.) 474 ; Elliott v. Locli-

(i) Co. Litt. 115a, Anon, Loflt, name, 1 Kan. 126 ; McLaughlin v.
463 ; Muir v. Hore, 47 L. J. M. C. Hoover, 1 Oreg. 31 ; Gate v. State,
17. [See, also, Williams v. Potter, 8 Sneed (Tenn.) 120
2 Barb. (N.. T.) 316 ; Bruse v. (c) Co. Litt. 115a, 8 Inst. 200.
Schuyler, 9 111. 321 ; Mullen v. »» Raudebaugh v. Shelly, 6 Ohio
People, 81 Id. 444 ; Ament v. Hum- St. 807.
phrey, 8 Gr. (la.) 355 ; Planters' B'k »» See also, ante, § 151.
v. State, 14 Miss. 638 ; White v. (0) R. v. St. George's Hanover
Johnson, 23 Id. 68 ; Street v. Square, 8 Camp. 333: R. v. South-
Com'th, 6 Watts & S. (Pa.) 309 ; hampton, 23 L. J. M. C. 201; Gib-
Shinn v. Com'th. 3 Grant (Pa.) son v. Preston, L. R. 5 Q. B. 319.
205; Nixon v. Piffet, 16 La. An. "Kelly v. Union Tp.. 5 Watts,
879 ; Atty-Qen. v. Brown, 1 Wis. & S. (Pa.) 636.
518; State v. Macon Co., 41 Mo
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act, in directing that the chimneys of buildings should be

built of such materials as the corporation approved, did not

affect the provisions of the earlier general act (3 & 4 "Vict,

c. 85, s. 6), which required that chimneys should be built of

stone or brick (a). A bye-law made under tlie 74th section

of the Education Act, requiring children to attend school as

long as it was open, (which was at least thirty hours in the

week,) did not repeal the provision in the Workshops Regu-

lation Act of 1869, which requires that children under thirr

teen employed in a workshop shall be sent to school' for at

least ten hours weekly (b). [Where an act exempted to the

widow and children of a decedent dying testate or intestate

the same property, which, by laws then in force, was

exempted from execution, and a subsequent act repealed the

law making an exemption of property of a certain value

from execution, specified certain property which should be

held exempt, and reserved the same articles for the benefit

of the widow of any person dying intestate^ it was held that

this act did not repeal the one first mentioned, the exemp-

tion in favor of the widow, etc., of one dying intestate not

being in confiict with a similar exemption in the case of one

dying testate." Nor was an act authorizing the transfer of

certain money from the railroad and sinking fund to the

county school fund, held repealed by a later one authoriz-

ing the transfer of surplus moneys by cpnnty commissioners

from one fund to another."] , An act which provided that

if a person suffered bodily injury /from the neglect of a mill-

owner to fence dangerous machinery, after notice to do so

from a factory inspector, the mill-owner should be liable to a

penalty, recoverable by the inspector, and applicable to the

party injured, or otherwise, as the home secretary should

determine, wonld not affect the common law right of the

injured party to sue for damages for the injury (c). [And,

in general, " an act which gives cumulative and not incon-

sistent remedies, and especially one which embraces cases

(o) Hill v. Hall, 1 Ex. D. 411. " State v. Storey Co., 17 Nev.

(6) 30 & 31 Vict. c. 146, s. 24; 96.

Berry v. CheiTyholni, 1 Ex. 1). («) 7 Vict. c. 15: Caswell v.

4.^7. Wortli, 5 E. & B. 894. See Amtter-
" Graves v. Graves, 10 B. Men. gate R. Co, v. Midlajid R, Co., 2

aty ) \il. E. & B. 793.
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not cQvered by the former legislation, does not repeal prior

etatutes upon the same subject-matter.""] A bond by a col-

lector, with one surety, good under the ordinary law, would

not be deemed invalid because the act which required it

enacted that the collector should give good security by a

joint and several bond with two sureties at least
;
(a) [nor a

promissory note given to secure the rent of a public bridge

by an act providing that a bond should be given for that

purpose."]

§ 219. The 30 & 31 Vict. c. 142, which authorizes a judge

of the Superior Court in which an action is brought, to

send the case for trial to a County Court, was construed as

not impliedly repealing the earlier enactment of 11 Geo. 4,

o. 70, which authorizes any judge of the Superior Courts to

transact the chamber business of the other Courts as well as

his own ; bnt the later Act was read with the earlier, and

the expression " Judge of the Court in which the action

was brought," was thus construed as equivalent to any

judge of any of the Superior Courts of law (S). The 55

Geo. 3, c. 184, s. 52, which directed that all affidavits

required by existing or future Acts for the verification of

accounts should, unless when otherwise expressly pro-

vided, be made before the Commissioners of Stamps, was

held unaffected by the 9 Geo. 4, c. 23, which empowered
justices of the peace to administer tl«^ oath in similar cases.

Although the later Act did " otherwise provide," it did not

make the provision inconsistent with the earlier Act (c).

•' Sedgw., p. 100, note, dt. through any wilful act oromission,
"Waldo v. Bell, 13 La. An. 329; responsible in exemplary damages
Mitchell V. Duncan, 7 Fla. 13; to the sui-vrving husband, widow
Baudebaugh v. Shelly, 6 Ohio St. or heirs of the decedent. Compare
807; State v. Berry, 13 Iowa, 58; to similar effect as to action of a
Wilson V. Shorrick, 31 Id. 333. See constitutional provision upon a
also Goheny. R. R. Co., 3 Woods, prior act in pari materia, In
346, that a statute giving a right of re Cont. Election of Barber, 86
action for compensatory damages Pa. St. 393.
to the surviving husband, wife, (n) Peppin v. Cooper, 3 B. & A.
child, or parents of any person 431. See Austen v. Howard, 7
whose lifd is}ost by the negligence, Tannt. 38. 237.
etc., of any railroad company, etc., >» Centr. B'k v. Kendrick, Dud-
is not abrogated by a subsequent ley (Ga.) 66.
constitutional provision making (J) Owens v. Woosman, L. R.C.
e'.'ery pertou, corporation, etc., C. 95, 3 Q. B. 469.
that may commit a homicide (c) R. v. Greenland, R. L. 1.
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Where one Bankruptcy Act empowered the Court to make
the. bankrupt an allowance, and a later one enacted that the

creditors should determine whether any and what allowance

should be made to him, it was held that the former power

was still in force when the creditors did not exercise that

given them by the latter Act (a). [So, two sections of an

act defining the degrees of murder, the third providing that

the degree of murder should be found by the jury, were

held to apply to cases in which the accused pleaded guilty."]

§ 220. Where a power was given by a local Act to

Commissioners to make drains through private lands, after

giving twenty-eight days' public notice, with power to the

persons interested to appeal ; and the subsequently passed

Nuisances Removal Act of 1855 gave the same power to

the same Commissioners, without requiring notice, it was

held that they were at liberty to act under either statute.

The notice was not a right given to the parties interested,

but a mere restriction ; and there was no more inconsisteiicy

in the co-existence of the two powers, than in the co- exis-

tence of the ordinary covenants in a lease to repair simply,

and to repair after a month's notice (J). [Where, indeed,

an act takes away no right conferred by a former act, nor

imposes any substantially new duty, but regulates, with

additional requirements, a duty imposed by the former act,

e. g., adding to the duty imposed upon railroads to construct

fences, that of constrncting gates, along the line of the

road, there is said to be no inconsistency between the two."

Thus, where an act, passed in 1861, authorized the councils

of a city to improve streets and levy the cost on owners of

property thereon, but provided that such improvement

should not be ordained except on the petition of a majority

of the property owners on the street to be improved ; and

a later act, passed in 1861, gave councils power to ordain

(a) Exp. EUerton, 33 L. J. Bank. App. Dec. (N. T.) 287. Such a
33. provisioa is said to be not a mere
" Green v. Com'th, 13 Allen, regulation respecting division

(Mass.) 155. fences between land owners, but a
(J) Derby v. Bury Commissioners, police reguliiiion for the safety of

L. li. 4 Ex. 323; comp., however, the public, and entitled to an ex-

such cases as Cumberland v. Cope- tended application: lb.; Corwin v,

land, 1 H.& C. 194, inf. B. R. Co., 18 N. Y. 43, 53.
*» Stoats V. R. R. Co., 4 Abb. -
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improvements by a two-thirds vote, without such petition,

—

it was held that the act did not repeal the former, but the

two statutes, standing together, had the efEect of giving two

modes by which streets could be improved : first, upon

petition of a majority of the property qwners on the street

to be improved ; and second, without such petition, by a

two-thirds vote of councils." But when a still later act,

passed in 1868, declared that councils could improve when-

ever a majority of owners, etc., should petition, " and not

otherwise," except when the ordinance for the improve-

ment should order the payment thereof from the city funds,

this act was said to repeal that of 1864 upon the subject,

" unless, perhaps, where the exception applied."" It did

not, however, repeal a provision of the act of 1861 tliat, if

notice were given by publication, etc., of the improvement

peticioned for, the question whether a majority of owners

had petitioned should cease after the passage of the ordi-

nance providing for the improvement, i. e., making the

same conclusive thereon ; nor the provision of that act for

the assessment of the cost on the owners."]

§ 221. Where an Act imposed a duty of thirty-five

shillings on the transfer of a mortgage, and a second pro-

vided that when the transfer was made by several deeds,

only five shillings should be charged on ill but the first,

and a third Act repealed the first by imposing a stamp of

sixpence per 1001., it was held that the second Act was not

impliedly repealed by the third (a). [So, an act imposed a

penalty on the issuing of a marriage license to a minor ; an

amendment to the act legalized such issuing upon the affida-

vit of the minor and his personal appearance indicating full

age, and the former provision was expressly repealed, sav-

ing, however, liabilities incurred by breach of it prior to

the amendment ; a later act provided, that, in all suits there-

after to be brought under the first act as, amended, the con-

sent of the parent or guardian of the minor should be a

defense, and repealed all laws in conflict with its own pro-

*' Erie v. Bootz, 72 Pa. St. 196. (a) Foley v. Commissioners of
<' Ibid, at p. 200. Inland Revenue, 8 Ex. 263.
" Ibid.
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visioDS : it was lield that the saving clause in the amend-
ment remained unrepealed/'] The Acts 43 Eliz. c. 6, 21

Jac. c. 16, and 22 and 23 Car. 2, c. 9, having provided that

a plaintiff in an action for slander, who recovered less than

forty shillings damages, was to be entitled only to as ranch

costs as the damages amounted to; the 3 & 4 Vict. c. 24,

after expressly repealing the first and third of those Acts,

without mentioning the second, enacted that a plaintiff

who, in such cases, recovered less damage than forty shill-

ings, should not be entitled to any costs, unless the presid-

ing judge certified that the slander was malicious ; and it

was held that this later enactment did not impliedly repeal

the 21 Jac. c. 16, and that the effect of the judge's certifi-

cate was merely to remit the plaintiff to the rights which

that statute gave him (a).

§ 222. Acts merely Giving Direction and Application to Old

I,aw.—[It is also said that the rule, Leges posteriores priores

contrarias abrogant, is inapplicable in the construction of a

new law simply giving application and direction to the

prior law ;** so that an act providing for the organization of

counties into municipal townships, though declaring an

earlier act upon the same subject, and largely re-enacted

by the later one, repealed, was construed as a continuation

thereof, and not as avoiding any proceedings begun there-

under." But a later statute making a different provision

from that contained in a former one!, upon the same sub-

ject, should not be construed as an explanatory act, unless

such a construction fairly appears to be intended, but, to the

extent of the incompatibility of the two acts with each

other, as an implied' repeal of the earlier."]

" Roberts v. Pippen, 75 Ala. terms, and referring to the title of

103; Fulghum v. Roberts, Id. 341. an act as intended to be repealed,

{a} Evans v. Rees, 9 C. B. N. 8. was limited, by construction, on

891, 39 L. J. 16 ; ace. Marshall v. the ground tiiat the general scope

Martin, L. R. 5 Q. B. 239. See of the later act was to reconstruct

also Davies v. Griffiths, 4 M. & the political organization of the

W. 377, and Wrightup v. Green- city of New York and not to repeal

acre, 10 Q. B. 1. existing provisions as to criminal

*»' State V. Vernon County courts " therein see ante, § 43,

Court, 53 Mo. 138. See Malt. 5, 17. note.
" Ibid. ; and comp., ante, § 113. •" People v. Van Nort, 64 Barb.

See also Smith v. People, 47 N. Y. (N. Y.) 305.

330, where a repeal, absolute in its
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§ 223. aeneraUa Speoialibus Non Derogant.—It is but a par-

ticular application of the general presumption against an in-

tention to alter the law beyond the immediate scope of the

statute, to say that a general Act is to be construed as not

repealing a particular one, that is, one directed towards a

special object or a special class of objects (a).^ A general

later [affirmative] law does not abrogate an earlier special

one by mere implication (5). Generalia specialibns non

derogant (e); the law does not allow the exposition to revoke

or alter, by construction of general words, any particular

statute, where the words [of the two acts, as compared with

each other, are not so glaringly repugnant and irreconcilable

as to indicate a legislative intent to repeal,"] but may have

their proper operation without itj{d). It is usually presumed

to have only general cases in view, and not particular cases

which have been already otherwise provided for by the

special Act, or, what is the same thing, by a local custom (e).

Having already given its attention to the particular subject,

and provided for it, the Legislature is reasonably presumed

not to intend to alter that special provision by a subsequent

general enactment, unless that intention is manifested in ex-

(o) Lord Hatherley, 3 App. 930. (Mass.) 399 ; Covington v. East St.

[This is especially so where the Louis, 78 III. 548 ; Conley v. Cal-
two acts were passed at the same houn Co., 3 W. Va. 416 ; Chesa-
session: Ottawa V. La Salle Co., 12 peake, etc., Ky. Co. v. Hoard, 16
111. 339 ; McFarlan v. State B'k, 4 Id. 270.
Ark. 410.] (d) Lyn v. Wyn. Bridg. 127; ace.

(6) Thorpe V. Adams, L. R. 6 C. M. Smith, J., in Conserv. Thames
P. 125 ; R. V. Champneys, Id. 384. v. Hall, L. R. 3 C. P. 421, and
[Seward v. The Vera Cruz, L. R;, Bramwell. B. inDodds v. Shepherd,
10 App. Cas. 68 ; N. Y., etc., Ry. 1 Ex. D. 78.
Co. V. Supervisors, 67 How. Pr. («) Co. Litt. 115a; Herbert's
(N. Y.) 5; Hyde Park v. Oakwoods Case, 3 Rep. 13b, note U. ;

Cem'y Ass'n, 119 111. 141 ; State v. Gregory's Case, 6 Rep. I9b ; R. v.
Mills, 34 N. J. L. 177 ; State v. Pugh, Doug. 188 ; Hutehins v.
Stevenson, 44 Id. 371 ; Brown v. Player, Orl. Bridg. 272 ; Plowd.
Comm'rs, 21 Pa. St. 37 ; Dyer v. 36. [The existence of a special
Covington, 28 Id. 186; Cumru custom, such as is known and
Tp. V. Poor Dir's, 112 Id. 264 : recognized by the law of England,
State V. Fitzgerald, 17 Mo. App. ia probably unknown in this coun-
271 ;

State v. Smith, 8 8. C. 127 ; try. But as there such a custom
Luke V. State, 5 Pla. 185 ; Ellis v. has all the effect of a local law, the
Batts, 26 Tex. 703 ; Schwenke v. decisions upon the effect of general
R. R. Co., 7 Col. 512, and cases statutes on such customs are In-

11??- T^ *''"• ^'®''- '^'- ^-^ § structive to the American as well as
112 b, and cases theie cited.] the English reader, and in princi-

(c) Jenk. Cent. 120. pie, apposite to the subieci in" See Gage v. Currier, 4 Pick, hand.]
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plicit language (a), or tliere be something which shows that

the attention of the Legislature had been turned to the

special Act, and that the general one was intended to embrace

the special cases within the previous one (J); or something

in the nature of the general one making it unlikely that an

exception was intended as regards the special Act. Tlie

general statute is read as silently excluding from its opera-

tion the cases which have been provided for by the special

one
;

[for, as was said of the relation of a general act (o a

local one applying to a single county of the state, " it is

against reason to suppose that the Legislature, in fram-

ing a genei»il system for the state, intended to repeal

a special act which the local circumstances of one county

had made necessary."*' The fact that the general act con-

tains a clause repealing acts inconsistent with it does not

diminish the force of this rule of construction."]

§ 224. Thus, when a local Act, for completing the bridge

across the Thames, exempted the owners of the adjoining

ground, which was to be embanked at their expense, from

all taxes and assessments whatsoever, it was held that later

general Acts imposing taxes and rates in respect of lands

and houses, did not repeal that exemption (c). [Conversely,

,

where a special act declared certain public property liable

to road taxes, it was intimated that a subsequent general

statute declaring property of the kind to which it belonged

exempt from all taxation, state and local, could not have the

effect of repealing the special law."] Where an Act took

away the right of bringing an action respecting certain dis-

putes, which was referred to the summary adjudication of

justices ; it was held that the subsequently established

County Courts acquired no jurisdiction to try such cases,

{a) Per Wood, V. C, in Pitzger- Accounts, 70 Id. 93; Malloy v.

aid V. Champneys, 2 Jo. & H. 54, Comm'th, 115 Id. 35.

30 L. J. Ch. 783. ™ State v. Townsh. Committee,
(J) Per Lord Hatlierley in Gar- (N. J.) 3 Centr. Bep. 351.

nett V. Bradley, 48 L. J. Q. B. (c) Williams v. Pritchard, and
189; and see p«?' Cur. in R. v. Poor Eddington v. Borman, 4 T. R. 3
Law Com., 6 A. & E. 48. and 4. See Duncan v. Sc. N. E.
« Brown v. Comm'rs, 31 Pa. St. B. Co., 3 Sc. App. 20.

'diaper Gibson, C. J. ; Seifried v. " Cumni Tp. v. Poor Dir's, 112

Com'th, 101 Id. 200 ; Kilgore v. Pa. St. 364, 871.

Com'th, 94 Id. 495 ; Be Bounty
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under the general authority to try •' all pleas " {a). [Nor

was an act exempting a certain class of property from muni-

cipal taxation repealed by a subsequent act giving municip-

alities power to tax " all property " within their limits, there

being no expressed intention to take away the exemption

formerly enacted."]

The provision of the Judicature Act of 1875, that, except

where it^is otherwise provided by the Act or the rules

annexed to it, the judgment of the Court shall be obtained

by motion, was held not to affect the County Courts Act of

1856, which, after authorizing the Superior Courts to send

certain cases to the County Courts for trial, had directed

that the judgment might be signed in accordance with the

result as certified by the registrar (p). [An act punishing

killing while engaged in the commission of an unlawful act,

would not repeal an act punishing killing by administering

poisonous drugs to procure an abortion." . An act prohibit-

ing any public oflBcer from appropriating funds collected in

one year to demands that arose in a previous one, would, upon
the same principle, not operate as a repeal of an act directing

the application of certain taxes to the payment of past due

claims, but v would only prevent executive officers from
employing, in their own discretion, the public moneys for

such purpose."]

§ 225. The General Turnpike Act, 3 Geo. 4, c. 126,

which empowered turnpike trustees to let the tolls, and pro-

vided that all contracts for letting them should be valid,

though not by deed, " any Acts of Parliament or law to the

contrary thereof notwithstanding," was held unaffected by
the 8 & 9 Vict. c. 106, which in the most general terms

(fl")
Exp. Payne, 5 D. & L. 679. generally upon one relating to

»» Blain v. Bailey, 25 Ind. 165. crimes by a particular class of per-
And see Rounds v. Waymart, 81 sons, e. g., slaves : Luke v. State,
Pa. St. 395, where it was held that 5 Fla. 185. (But comp. Ely v.
the Pa. general tax act of 1873 did Thompson, 3 A. K. Marsh (Ky.)
not repeal the act of 1864, exempt- 70) and of a general act for the
ing soldiers' property, by conferr- punishment of grand larceny and
Ing authority to tax " all real other offences named upon one
estate." punishing horse-stealing jnd lar-

(6) See note e, p. 299. ceny of certain other animals :

" Bobbins v. State, 8 Ohio St. Magruder v. State, 40 Ala. 847. .,

181. And see also, as to similar »« State v. Smith, 8 S. C. 127
effect of a statute relating to crimes
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declares that " a leasej required by law to be in writing, of

any tenements and hereditaments, shall be void unless made

by deed." It was not to be supposed that the Legislature

intended by the later Act to interfere with the policy of the

earlier one, which was emphatically that a deed should not

be required for turnpike tolls (a), though necessary by the

geueraljaw of the land (5). [Upon the same principle, an

act giving a general authority to commissioners to lay out

such streets as they may deem necessary within the limits of

a borough will not authorize them to run a street through a

graveyard, the laying out of streets through such being pro-

hibited by a prior general law ;" and an act requiring ap-

pellants from decrees of the Orphans' Court to give security,

by recognizance with suflSeient sureties, in the Orphans'

Court, conditioned to prosecute the appeal with eilect, was

held unafiEected by a subsequent act providing, that, upon

all appeals and writs of certiorari or error, a recognizance

with sufiBcient sureties should be entered in the' Supreme

Court conditioned for the payment of costs and return

of the record." A general law enacting that a judicial

sale shall divest all liens save a first mortgage upon

the property sold, does not repeala special law establishing

a contrary sj'stem and practice in a particular locality ;" nor

a general law requiring collectors of taxes to pay over the

taxes on or before December 22 of every year, a special one

requiring to the treasurer of a particular city to receive the

taxes and pay them over on or before October 22 of each

year." An act prohibiting the " catching of sturgeon in

(a) Shepherd v. Hodsman, 18 Q. decrees, is eypressly affirmed in

B. 316, 21 L. J. Q. B. 263. Com'th v. Judges, 10 Pa. St. 37.

(J) R. V. Salisbury, 8 A. & E. Leaving this power with the judges
716. [For an instance in which the of that court evinces wise legisla-

phrase " any law, usage or custom live forethought. They know bet-

to the contrary notwithstanding," ter than any other tribunal wlmt
occurring in a later act, was held security is necessary to protect the

not to Indicate an intention to re- vast and complicated interests

peal an earlier one, see Mayor of which they are required to guard;"
Philad'a v. Davis, 6 Watts & S. Ibid., at p. 230. The acts under
(Pa.) 269, 278.] construction were those of 29 Mar.

'' Egypt Str., 2 Grant (Pa.) 455. 1832, and 8 Juno, 1881.

"Com'th v. Judges, 102 Pa. St. " Rhein Bldg. Ass'n v. Lea, 100
228. " The discretionary power of Pa. St. 213.

the Orphans' Court as to the extent ^ State v. Stevenson, 44 N. J. L.

of the security which it m^y re- 371.

quire, on an appeal from one of its
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any of the waters of " the Commonwealth of Pennsylvania,

did not repeal a prior act permitting the catching of stur-

geon in the waters of Lake Erie by means of pond nets;"

and a general act to protect salmon was held inapplicable to

the Columbia River, as to which, at the time of the passage

of the general act, there was a special one in force,"

§ 226. Merely Seeming Repugnancy between General and Spe-

cial Acts.—[Sometimes, as in the case of general statutes upon

the same subject" the inconsistency between the general

and the special act is merely a seeming, and not a substan-

tial one." So, where an act provided that the stock of a cer-

tain railroad company, whose railway was only partly in the

state of Pennsylvania, should be subject to taxation to an

amount equal to the cost of constructing that part of the

road which was in Pennsylvania; and a later general act

declared that every railroad company doing business in

Pennsylvania should be subject to a certain tax upon its

capital stock, the later act clearly could not operate as a

repeal of the former. The function of the special act was
to fix the amount of the capital stock of this particular cor-

poration to be assessed ; that of the latter, to fix the rate of

taxation. There was, therefore, no real repugnancy between
the acts ;

" no difficulty in the way of both having efiect.""

So, again, a general statute regulating the aflEairsand powers
of municipal corporations, authorizing them to alter the
channels of water courses, etc., within the corporate limits,

and the like, and providing for proceedings in one court

to assess damages therefor, and directing the payment of
these by the city, would obviously not repeal a prior local

act authorizing a city to straighten the course of a creek
within its limits, and within those of a township beyond

'' Dunlap V. Com'th, 108 Pa. St. relating only to eosU, the code

MQ. » . .„^ repealing only in " cases provided
«» btate v. Sturgess, 10 Oreg. 58. for" by it, and the percentage in
« See ante §S 311. 213. question, therefore, if "cJsts,"An act allowing the prevailing being unrepealed because unpro-

party in certain actions tried in vided for (see 8 203) and of
bail Francisco to Include in his course, unrepealed if not •'costs:"
judgment five per cent, on the "Whitaker v. Haynes, 49 Cal 596
amount recovered, was held un- •» Com'th v. Erie By Co 98 Pa
repealed by provisions of the code St. 187
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its limits, providing for the ascertainment of damages in

another court, and requiring their payment by the county

in which the city was located." The statutes were not co-

extensive, and hence there could be no pervading incon-

sistency between them."

§ 227. Personal and Local Acts.—[A general statute will not,

ordinarily, repeal by implication particular statutes made for

the relief or benefit of individuals," and] personal- Acts and

local customs affecting only certain persons in their rights,

privileges, or property, offer other illustrations of this rule,

that special enactments are unaffected by the general words

of a more general enactment, [unless a modification or repeal

of the same, in whole or in part, is provided by express

words or arises from the necessary meaning and effect of the

language and provisions of the general law."] Thus, the Act

abolishing fines and recoveries which, in the most compre-

hensive terms, authorizes " every tenant in tail " to bar his

entail in a certain manner, does not apply to the tenant in

tail of property entailed by special Act of Parliament, such

as the Shrewsbury, Marlborough,
,
Wellington, and other

special Parliamentary entails (a). And in the same way, the

1 & 2 Vict. c. 110, which in general terms enacted that a

judgment of a Superior Court shall operate as a charge on

the lands of the debtor from the time of its registration in

the Common Pleas was held not to repeal by implication the

Middlesex Kegistration Act, which had enacted that no judg-

ment should bind lands in Middlesex, but from the time of

its registration in the register office for Middlesex (J). An
Act which authorized "any person" to sell beer, who
obtained a license for the purpose, would not be construed

as repealing the custom or local law of a borough which dis-

qualified all persons who were not burgesses from selling

" Harrisburg v. Sheck, 104 Pa. Abergavenny v. Brace, L. R., 7

St. 53. Ex. 145 ; and compi Be Cuckfleld
" Comp. Frederick v. Qoshorn, Board, 19 Beav. 153.

30 Md. 436, post, § 330. (6) 1 & 2 Vict. c. 110, ss. 13 &
«» Beridon v. Barbin, 13 La, An.

i
19 ; 7 Anne, c. 30, s. 18 ; Westbrook

458. V. Blythe, 3 B. & B. 737, 33 L. J.

" State V. MiUs, 34 N. J. L. 177. 386. See also Dale's Case, 6 Q. B.

(a) Per Wood, V. C, in Fitzgerald D. 376, 7 App. 240 ; Fritz v. Hob-
T. Champneys, ubi sup. ^ee son, 14 Ch D 542 49 L. J. 821.
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beer (a). [So, where a special act provided that tavern

licenses should, in a certain county, be issued by the treasurer

thereof, appointed certain fees therefor, and directed that

three-fourths/of such fees should be for the use of the county,

and one-fourth should be paid to the state; and a later

general act declared, that, when not otherwise provided by

special 'law, licenses should be granted by the Courts of

Quarter Sessions, fixed the fees differently from the special act

referred to, and made the whole payable to the state, repealing,

however, specifically, no act except one known as the ' Local

Option Law,'—it was held that the special act was not in any

respect repealed by the general one, although the exception

above stated seemed to refer only to the agency through

which licenses were to be granted, and uot to the application

of the fees received therefore." Similarly, a statute impos-

ing a fine for the sale of spirituous liquors in a certain town

was held unaffected by a subsequent general act upon the

subject ;'" and in the same way, the general repealing clause

of a revenue act was held not to affect a prior special law

regulating the licensing of intelligence offices in a particular

county.T"] An act which required all persons to serve as

jurors of the county, in general terms, would not be con-

strued as extending to a hundred, when those who served as

jurors in the hundred were by custom exempted from ser-

vice in the county (J). So, the 50 Geo. 3, c. 41, which

empowered licensed hawkers to set up in any trade in the

place where they resided, was held not to give them that

privilege in a borough wl^ere, by custom or bye-law, strangers

were not allowed to trade (c). [So, where a local act author-

ized the appointment of auditors by the Court of Quarter

Sessions to audit the bounty accounts of school directors of

wards, etc., in a certain county, and a subsequent general

(a) Leicester v. Burgess, 5 B. & '» Hall v. Supervisors, 20 Cal.
Ad. 246 ; 11 Geo. 4, c. 64, s. 29 591.
repealed by 25 & 36 Vict. c. 22; (J) R. v. Pugh, Doug. 188 ; K.
comp. Huxbam v. Wheeler, 8 H. v. St. James' Westminster, 5 A. &
& C. 75, 33 L. J. 153 ; Hutchins v. E. 391 ; K. v. Johnson, 6 CI. & F.
Player, Bridg. 373. 41.

«" Kilgore v. Coni'th, 94 Pa. St. (c) Simon v. Moss, 2 B. & Ad.
495. See ante, t? 203. 548 ; LlandafE Market Co. v.

•» McPviie V. Wessell, 6 Ired, L. Lyndon, 8 C. B. N. S. 515 30 L.
(N. C.) 158. J. 105.
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act, without repealing clause or reference to said act, required

the auditing of such accounts by the proper, boai'd of auditors

of the ward, etc., it was held that the latter act did not

repeal the former."] So an act which authorized the lord

of a. manor and his heirs to break up the pavement of the

streets of a town, for the purpose of laying down water-pipes

to convey water to and through the town, from his estate,

would not be affected by a subsequent Act which vested the

same streets and pavements in a public body, and empowered

it to sue any person who broke them up {a). v.

§ 228. Charters, etc. Municipal Oorporations.—[In accordance

with this principle, general acts are ordinarily held not to

repeal the provisions of charters granted to nmnicipal and

other corporations, or special acts passed for their benefit,

though conflicting with the general provisions." So, where

the charter of a municipality contained a proviso prohibiting

it from pledging its credit for over $10,000 without a vote,

etc., a subsequent act empowering the city ^to build a bridge

and pledge its credit therefor was held subject to the condition

and limitation of the proviso." And where the charter of

a village gave to its authorities the exclusive right to grant

licenses for selling liquors in the village, the license fee not

to be^less than that fixed by the laws of the state, and

directed that the village treasurer s^iould annually pay to

the county treasurer the sum of $10 for every license granted

under the charter, beyond which amount no license money
was required to be paid by the village to the county treas-

urer ; the re-enactment, in a revision of the laws of the

state, of an act, in force when the charter was granted,

requiring villages generally to pay to the county all moneys

derived from such licenses, was held not to repeal the pro-

vision of the charter referred to, although the revision

" Be Bounty Accounts, 70 Pa. " Wood v. Election Comm'rs, 58
St. 93. This decision A\as aided Cal. 561. Comp. ant*, 8 226

;

by the consideration, that, as there Harrisburg v. Sheck, 104 Pa. St.

were no auditors for the -ward in 53. Comp. post, § 230.

question, a repeal of the local act " Cumberland v Magruder, 34

would, in its case, have involved a Md. 381. Comp. Kaox Co. v.

failure of justice, i. e., no audit at McComb, 19 Ohio St. 320, post,

all : lb. p. 97. | 230 ; and Button v. Aurora, 114

(a) Goldson v. Buck, 15 Bast, III. 138, ibid., note 91.'

373.

20
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repealed all acts and parts of acts the subjects of which

were revised and re-enacted, or which were repugnant

to its provisions." So, again, a special statute authorizing

a town to subscribe in aid of a railroad and raise money by

taxation to pay the interest on bonds issued for that purpose,

has been held to remain unaffected by a general act limiting

the rate of municipal taxation to pay interest upon municipal

debts." Upon this principle, a general act relating to " any

municipal corporation" was held confined, in its operation,

to those incorporated under, or adopting, the act, and not to

extend to those having special charters inconsistent with the

act." And similar, it seems, is the construction of a general

act declaring itself applicable to " every town in the state ;
""

and equally where the later act, whilst not embracing the

whole territory of the states, is yet more general than the

special one varying from its provisions ; e. g., a special

mechanics' lien law, for the city of New York, was not held

repealed by a subsequent law upon the same subject apply-

ing to the cities of the state." It follows, as a matter of

coui'se, that, where a general law relating to the municipal

corporations contains no provision expressly applying, e. g.,

to the levy and collection of taxes, etc., by cities incorporated

under a previous special statute, the provisions of the latter

on the subject remain in force."

§ 229. Charters, etc. Oorporatiotas Other than Municipal.—[The
same principle applies in the construction of general acts as

affecting charters, and special acts passed for the benefit of

"* Wolworth Co. V. Whitewater, Praucisco: Wood v. Election
17 Wis. 193. It was said that this Comm'rs, 58 Cal. 561.
repeal must be construed as refer- " Fosdick v. Perrysburg, 14
ring to general statutes, and not as Ohio St. 473. Comp. post, § '230.

abrogating all provisions of muni- " Burke v. Jeffries, 30 Iowa,
cipal charters previously enacted, 145.
which might conllict with tlie gen- " People v. West Chester, 40
eral statutes contiiined in the revis- Hun (N. Y.) 353; j. «., it would
ion: lb.: Janesville v. Markoe, 18 not necessarily, and simply on ac-
id. 350. And see, for a similar count of such a provision, repeal
construction as to the general pro- special legislation on the subject in
visionof the Political Code of Call behalf of a particular town, but
fornia, and of the Constitution of would apply to every town having
1879, upon the provision of tlie act uo local law thereon: lb
of 3 April, 1866, as amended by " McKenna v. Edmundstone, 10
that of 1873, fixing the time for Daly, (N. Y.) 410; 91 N Y 381
holding municipal elections in San " Burke v. Jeflfriea 30 Iowa 145
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corporations other than munloipal. Thus,'] where a railway

company had authority, nnder a special Act, to take certain

lands in the metropolis for executing their works on them,

it was held that its powers were unaffected by the Metropolis

liOcal Management Act, 18 & 19 Vict. c. 120, which was

passed shortly afterwards, giving the same powers to a public

body (fl^. [So, it was ' held that a method for the con-

demnation of land, to be taken for a railroad company,

prescribed in the act incorporating the same, was not

changed by a general incorporation act containing different

provisions on the subject." And, where the act in corpor-

ating a turnpike road company required that its rate of tolls

be written on sign boards in " large or capital letters," and

a general act passed subsequently prescribed that the rates of

tolls on turnpike roads be written in capital letters, it was
held that, as to the company referred to, the private act must
govern." So a provision in a bank cha,rter making its notes

receivable by the state in payment of ta.xes, etc., was held

unrepealed by a statute which made othef current bank-

notes also receivable for that purpose." Nor did an act

making state taxes payable in specie " or the notes of specie

paying banks,^' repeal by implication the charter provisioii

of the state bank which made its bills or notes, payable in

coin, receivable in payment of taxes and other dues to the

state." Again, a special statute giving a bank a summary
remedy for collection was held unaffected by a subsequent

general law, in the absence of an intention clearly manifest

on the face of the latter to repeal it ;" and it is said, that,

in default of such a manifest intent, no general law, sub-

sequent to the enactment of a special provision for a corpor-

ation, can be construed to add other conditions to those

imposed by the special law, thus modifying the latter by a

cumulation of conditions."]

(a) London and Blackwall R. Co. Nicbols v. Bertram, 3 Pick.
V. Limehouse Board, 3 Eay & (Mass.) 312.
Johns. 133, 36 L. J. Ch. 164; «« Furman v. Niokol, 8 Wall. 44.

Comp. Daw v. Metrop. Board, 13 " South Carolina v. Stoll, 17
C. B. N. 8. 161. Wdll. 435.

«> Cascades R. R. Co. v. Sohns, " Peavce v. Bank, 33 Ala. 093.

1 Wash. 657. •» Mobile, etc., R. U. Co. v.

State, 29 Ala. 573.
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§ 230. When General Act Repeals Special.—In all these cases,

the general Act seemed intended to apply to general cases

only; and there was nothing to rebut that presumption.

But if there be in the Act, or in its history, something show-

ing that the attention of the Legislature had been turned to

the earlier special Act, and that it intended to embrace tlie

special cases within the general Act,—^[and such an intent

may be inferred from the fact that the provisions of the

two acts are so glaringly repugnant to, and radically

irreconcilable with, each other as to render it impossible for

both to stand"]—something in the nature of either Act, to

render it unlikely that any exception was intended in favor

of the special Act, the maxim under consideration ceases to

be applicable
;
[although, even where the statute shows that

the Legislature had in mind the existence of special acts, its

provisions will not be construed to repeal them, if such an

effect can be avoided, where there is no indication of an

intention that there was to be a repeal."] The Prescription

Act, 2 & 3 Will. 4, c. 71, in giving an indefeasible right

to light after an enjoyment of twenty years, "notwith-

standing any local custom," plainly abolished the custom

of London which authorized the owner of an ancient

house to build a new one on its old foundations to any

height, though thereby obscuring the ancient lights of his

neighbour (a). Though the sheriffs of the Counties Palatine

of Lancaster and Durham were expressly forbidden by the

7 & 8 Geo. 4, c. 71, to arrest on mesne process issuing from
the Courts of Westminster, for less than 50Z.,this enactment
was held repealed by the 1 & 2 Vict. c. 110, whicli after

abolishing generally all arrests for debt, gave a judge power,
under certain circumfitanoes, to order sncli an arrest in every

action for any sum for 20^. or upwards (5). [The provisions

of a special statute incorporating a company and conferring

special powers upon it may be modified or repealed by a

«» See Gage v. Currier, 4 Pick, " See Kilgore v. Com'th. 94 Pa.
(Mass.) 399; Covington v. East St. St. 495, ante, § 227.
Louis, 78 111. 548; State v. Mills, {a) Salter's Co. v. Jay, 8 Q. B.
^* ^-.hh ^77',J^i"''"S V. Bqz- 109; R. v. Mayor of London, 13 Q.
S'\"v ^?.¥^;,^', McVey V. McVey, B. 1; Merchant Taylors v. Truscott,
51 Mo. 406; Conley v. Calhoun Co., 11 Ex. 85S, 25 L. J. 173.
a W. Va. 416; Chesapeake, etc., (6) Brown v. McMillan, 7 M. &
Ry. Co. V. Hoard, 16 Id. 370. W. 196.
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general statute inconsistent with tlieni, though not mention-

ing or referring to the special act." Thus] the Mortmain
Act was held to extend to a corporate hody which had been

empowered by an earlier Act to take land by devise and

without license, in mortmain (a). [A general act " directing

the mode of attaching on mesne process, and selling by

execution, shares of debtors in incorporated companies,"

was held to repeal a different provision for the same purpose

in an earlier act incorporating a turnpike company."

Similarly, the provisions of municipal charters or special acts

passed for the benefit of municipalities may be affected by

general laws. • Thus, where a municipal cliarter specified

certain trades to be licensed, and a subsequently passed

general law specified a number of trades to bo licensed, some

of those designated in the charter being contained in this

enumeration, whilst others were omitted tlierefrom, it was

held that these were no longer subject to license." So,

where the Legislature had, by special acts, given some

municipalities authority to subscribe in aid of railroads,

without, however, giving them the right to sell the stock

thus subscribed for, and others the same authority, with

power to sell under certain restrictions, a statute sub-

sequently passed giving general power to '
' any " municipality

that had subscribed in aid of any railroad to sell their stock,

without prescribing any restrictions upon the exercise of this

power, it was held that the latter act repealed, by implication,

the limitations upon- the power of sale given to some

municipalities and substituted, in all cases, the full power

conferred by the last act."' Similarly, a special act relat-

8' Water Comm'rs v. Conkling, general act could not, in reason, be

113 111. 340. confined to such few as had no
(a) Luciaft v. Pridham, 6 Ch. D. power of sale by special statutes,

205, 47 L. J. 744. See also Morri- to the exclusion of those that had
son V. Genl. Steam Navig. Co., 22 a limited power by such statutes,

L. J. Ex. 283, and see also per thus conferring an unlimited power
Jessel, M. R., in Mersey Docks v. upon those to whom all power had
Lucas, .51 L. J. Q. B, 116 ; Gardner before been wholly denied, and
V. Whitford, 4 0. B. N. S. 665. leaving only a restricted power to

8» Howe v. Starkweather, 17 the others. And it. was also said :

Mass. 240. "The circumstances which evl-

»» Cairo v. Bross, 9 111. App. 406. dently induced this general grant
" Knox Co. v. McComb, 19 Ohio of unqualified powers . . justify

St. 320, 341. The decision is basi-d the belief that the intention of the

(pp. 348-346) upon the obvious Legislature was no less general

ground that the provisions of the than the terms employed would
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ing to the opening and widening of a certain creek in a

certain city was held to be entirely abrogated by an act

adopting a code as a substitute for, and in view of, all

general land and local laws then existing, although the latter

act contained provision to the effect that " no rights, prop-i.

crty, or privilege held under a charter or grant from this

state shall be in any manner impaired or affected by the

adoption of this Code.""]

§ 231. Effect of General Act Intended to Furnish Exclusive

Rule.—The general Lands Clauses Act of 1845, which

authorizes the compulsory taking of lands for works of

public utility, such as railways, and gives corresponding

powers to tenants in tail or for life, to convey the lands so

required, would applj' to tenants in tail under special parlia-

mentary entails, such as the Abergavenny entail (a). The

County Courts acquired jurisdiction, under their general

authority to hear " all pleas " where the debt or damage did

not exceed 201., to enforce the payment of a rate imposed

under a local Act passed before those Courts were estab-

lished, and which ha^d made such rates recoverable only by
action in the Superior Courts (5). A Ibcal Act which pro-

vided that the prisoners of the borough to which it applied,

and which had a separate Quarter Sessions, should be main-

tained in the county jail on certain specified terms, was
held to be superseded by the General Act, 5 «& 6 Vict. c.

95, which enacted that every borough, which had Quarter

Sessions, should, when its prisoners were sent to the county
jail, pay the county the expenses, including those of repairs

and improvements (c).

[An intention to supersede local and special acts may,
indeed, as is apparent from the illustrations afforded by this

seem clearly to indicate." See also v. Magruder, 34 Md. 381, ante. S
Dutton V. Aurora, 114 111. 138, 228. > •

o

where a general act authorizing all " Frederick v. Goshorn, 80 Md.
cities to construct water-works 486. Comp. Harrisburg v Sheck
without limit as to cost, and to 104 Pa. St, 53 ; ante § 236
borrow money for the purpose, was (a) Ee Cuckficld Board, 19 Beav.
held to abrogate the provision of 153, 24 L. J. Ch. 585
the charter of a particular city (6) Stewart; v.' Jones, 1 E. & B.
limiting its power to borrow 22, 22 L. J. 1.
money. Oomp. Fosdick v. Perrys- (e) Bramston v. Colchester. 6 E.
burg, 14 Id. 472, and Cumberland & B. 246, 25 L J. 73
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and the preceding sections, be gathered from the design of

an act to regulate, by one general system or provision, the

entire subject-matter thereof, and to substitute for a number

of detadied and varying enactments, one universal and uni-

form rule applicable throughout the state." Accordingly,

it has heen held that statutes fixing the terms of officers in

certain counties, are to be deemed repealed, by implication,

by a general statute fixing the terms of office of that class

of officers throughout the state." And this seems to have

been the principle upon which it was held, in Pennsylvania,

that the act of 1855, imposing a fine of $50, prescribing the

mode of proceeding for its enforcement by an action of

debt, and authorizing a further punishment by indictment,

fine and imprisonment, was held to repeal a local act of

1851, imposing the same fine recoverable summarily."']

§ 232. General Act in Terms Applying to Subject of Special

Act.—Where a City gas company had been precluded by its

private Act from charging more than four shillings for

every thousand feet of gas of a certain quality, and the

Metropolis Gas Act of 1860 required the City gas companies

to supply a better and more expensive gas at the rate pre-

scribed by it, which might amount to five shillings per

thousand feet; it was held that the later provision impliedly

repealed the earlier prohibition. Here, however, the gen-

eral Act avowedly applied to the company ; and it would

have been unreasonable that the better gas which it required

should be supplied at the price mentioned in. the special

Act, merely because the latter had not been repealed in

express terms (a.)

" See Oorbam v. Luckett, 6 B. general desertion act was held to

Men. (Ky.) 146. As to this effect repeal one local to several counties,

of a Code, see Frederick v. and Willing v. Bozman, 52 Md.
Goshorn, 30 Md. 436. 44, where it was held that Md.

'* State V. Pearey, 44 Mo. 159. Acts 1874, ch. 181, relating to

See Pease v. Whitney, 5 Muss, oysters, being inconsistent with,

379 ; People v. Miner, 47 I\\. 33. and repugnant to, Acts, 1873, ch.
95 Nusser V. Com'th, 25 Pa. St. 241, "an act to protect oysters

126
;
(this construction was, how- within the waters of Wicomico

ever, aided by the fact that the Co." repealed the same. Comp.
local act authorized a summary ante, § 225.

conviction, without right of appeal (a) Great Central Gas Co. v.

or trial by jury : see Ibid., at p. Claike, 13 C. B. N. S. 83.8, 32 L.

127) ; and sec also Keller v. J. 41. See also Parry v. Croydon
Com'th, 71 Pa. St. 413, where a Gas Co., 15 C. B. N. S. 568. The
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/

§ 233. Special Act Incorporating Provisions of General Act.—
Where a general Act is incorporated into a special one,,

tlie provisions of the latter would prevail over any of the

former with which they were inconsistent (a). It may be

added, also, that when an Act on one subject, such as high-

ways, incoj'porates some of the provisions comprised in

another relating to a different subject, such as poor rates, it

does not thereby incorporate the modifications of those pro-

visions which are subsequently made in the latter Act (6).

[In other words, the adoption in a local law, of specific

regulations in a general law, is not necessarily, indeed, not

unless a contrary intent be clear, an adoption of subsequent

changes therein." Hence, where a provision in an amend-

ment to a municipal charter is but a re-enactment of a pro-

vision in a former charter which refers to the general stat-

utes, such amendment of the charter will not be deemed to

refer to amendments made to the general statutes after the

enactment of the original charter." And where an act

passed in 1871 required the Court of Quarter Sessions of

the County of Erie to appoint a board of license, " with the

same authority to grant licenses to taverns, etc., in the City

of Erie, as the Quarter Sessions by law now has," the pro-

visions of an act passed in 1856 to be complied with before

granting the licenses, it was held that the authority of the

board was to be ascertained by the law as to the Quarter

Sessions at the passage of the act." Nor does the grant of

powers by a statute, e. g., incorporating a town, by a refer-

Metropolitan Police Act, 2 & 3 application of the penalties under
Vict. c. 71, s. 47, which provided the later Act, to cases where they
that penalties under existing and were imposed by justices, and
future Acts, which should be ad- applying them in conformity with
judged by police magistrates, the earli-er statute, where they were
should be paid to the receiver of adjudged by a police magistrate :

the police district, and the subse Wray v. Ellis, 1 E & E 376 28
quent Act, 17 & 18 Vict. o. 38 L.J. Q. B. 45; and see Eeceiver
(against gaming hoases), which en- of Police District v. Bell, L. R. 7
acted that the penalties which it Q. B. 433.
inflicted should be recoverable be- (a) Atty.-Genl. v. Q. E. R. Co , L
fore two justices (or before a po- R. 7Ch. 475. [Comp. ante, §101.1
lice magistrate, since he has the (J) Bird v. Adcock 47 L J. MT
same jurisdiction as two justices), C. 138. [See post, 4 498.]
and should be paid to the overseers »» Darmstaetter v. Moloney 45
of the poor of the parish in which Mich. 631.
the offence was committed, were »' Re Main Str., 98 N. Y. 454
construed so as to be consistent »9 Scblaudecker v. Marshall 73
with each other, by limiting the Pa. St. 200.
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ence to the powers granted by another statute of similar

purpose, include the additional powers granted by an
amendment to the latter enactment, though passed before

the statute making the reference."]

§ 234. Implied Repeal between Special Acts.—It has been

said to be a rule that one private Act of Parliament cannot

repeal another except by express enactment (a) ; but neces-

sary implication must, no doubt, be considered as involved

in this expression (h), if the intention of the Legislature be

so manifested. If the later of the two Acts be inconsistent

with the continued existence of the earlier one, the latter

must inevitably be abrogated (c). [So, the tenth section of

an act passed in 1836, incorporating a navigation company,

the section permitting the collection of tolls only after

completion of twenty miles of the work, was held repealed by
the fifth section of an act passed in 1839, relating to the

same company, the, latter section supplying the former by

permitting tolls to be collected for so much of the work as

has been completed.'™ Similarly, where a river navigation

company, under its charter, had provided a special remedy

for persons injured by its works, etc., and a subsequent act

of the Legislature in relation to the company declared it

subject to the liabilities, etc., pertaining to such corpora-

tions generally, it was held, that, thereafter, the general law

afforded the remedy for one injured, e. g., by the raising of

a dam."' And in a late case it' was held, that, where all the

essential provisions of a special act were supplied by a sub-

sequent special act, and the provisions of the later act were

incompatible with the continued existence of those of tlie

earlier one, the latter must be held repealed by implication

by, although there be no repealing clause in, the more re-

cent statute.'"

" Tatum r. Tamaroa, 9 Biss. (c) See ex. gr. Daw v. Metrop.
475. See farther, post, § 490. Board, 13 C. B. N. S. 161. See

(a) Per Turner, L. J., in Birken- Green v. R., 1 App. 513. (H. L.)

head Docks v. Laird, 4 DeG., M. '»»Ledlle v. Nav. Co., 6 Pa. St.

& G. 773, 33 L. J. Ch. 459. See 393.

ex. gr. Phipson v. Harvett, 3 C. '"' Comins v. Turner's Falls Co.,

M. & R. 473. 138 Mass. 333.

(ft) Comp. Lord Mansfield's "" ife Cont. Elect'n of Martz,
dictum in R. v. Abbot, Doug. 553, 110 Pa. St. 503.

sup,, § 153.
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§ 235. No Implied Repeal between Penal Acts where Objects not

Identieal. The question whether a new Act impliedly repeals

an old one lias frequently arisen in construing Acts which

deal anew with existing offences witlioutfi^ressly referring

to the past legislation respecting them. The problem often

arises whether the manner in which the matter is dealt with

in the later Act shows that the Legislature intended merely

to make an amendment or addition to the existing law, or

to treat the whole subject de novo, and so to make a tabula

rasa of the pre-existing law. Of course, where the objects

of the two Acts are not identical, each of them being

restricted to its own object, no conflict takes place, [but the

two stand, though they refer to the same subject."'] Thus,

an Act which empowered justices to commit for a month an

apprentice guilty of any misconduct in his service, was not

repealed by a later one which empowered them to compel

an apprentice who absented himself to make compensation

for his absence, and to commit him, in default, for three

months (a). The object of the first Act was to punish the

apprentice, while that of the other was to compensate the

master. [So, where an earlier act was held to give the

government a civil remedy for indemnity against one who
violated its provisions, and a later one to subject him to

criminal liability only, though the description of the offence

in both acts was substantially the same, it was held that the

later act did not repeal the earlier.'" And, where an act

fixed a tax upon the privilege of standing jacks and also a

penalty for the exercise thereof without a license, and a

later act changed the tax and provided a remedy for its

collection, being silent as to the penalty, it was held that

there was no incompatibility between the two acts such as

would render the later a repeal of the former so far as con-

cerned the penalty.""]

§ 236. Cumulative Punishments and Procedure.—It would
seem that an Act, which, without altering the nature

""U.S. V. Claflin, 97U. S. 546, at overruled in its application to the
p. 652. particular statutes in question, was

(a) Gray v. Cooksoii, 16 East, 13. approved in principle, in U. S. v.
Comp. R. V. Youle, infra, 8 241. Claflin, 97 U. 8. 646.

'M Stockwell V. U. 8.. 13 Wall. '»« Cate v. State, 3 Sneed (Tenn

)

581 ; and tbis decision, though 120.
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of the ofience, as by making it felony instead of misde^

mfciinour, imposes a new kind of punishment, or provides a

new jourse of procedure for that which was already an

ofFentfi, at least at common law, is usually regarded as

cnmnlavive and as not superseding the pre-existing law.'"

For instance, though the 9 & 10 "Will. 3, c. 32, visits the

offence of i)lasphem^ with personal incapacities and impris-

onment, a»i offender might also be indicted for the common
law offence (j). The 2 W. & M., which prohibited keeping

swine in houses in London on pain of the forfeiture of the

swine so kept, did not abolish the liability to finfe and

imprisonment cfl indictment at common law for the nui-

sance (J)
;
[just as H statute imposing a penalty for occupying

a building in a compact part of the town as a slaughter

house, without lieenb&, was held not to repeal the common
law remedy relative to nuisances."'] So, the 3 & 4 W. & M.
c. 11, in imposing a penalty of 51., recoverable summarily,

on parish officers who retnsed to receive a pauper removed

to their parish by an order of justices, was held to leave those

officers still liable to indietmeni for the common law offence

of disobeying the order, which ^he justices had authority to

make under the 13 & 14 Car. 2, c. 12. In such cases, it is

presumed that the Legislature knew that the offence was

punishable by indictment, and that us it did not in express

terms abolish the coalmen law proeeedxag, it intended that

the two remedies should co-exist (e). At all events, the

change made by the new law was not wf a character to

justify the conclusion that there was ai.y intention to

abrogate the old ; and in most of the examples cited,

the presumption against an intention to oust the jurisdiction

of the Superior Courts would strengthen it.

§ 237. Change in Iiocality and other Incidents of Punishment.

—

[No intention to repeal the existing law can, of course, be

"" See Mitchell V. Duncan, 7 Fla. subject, and whose provisions

13. Comp. on this subject, Sedgw., should be inconsistent with the

pp. 341-345; Bish., wr. L. § 156 continued operation of the common
note. law, would supersede the latter :

(a) R. v.Carlile, 3 B. & A. 161. Ibid.: and see State v. Norton, 33

(b) R. V. Wigg, 2 Salk. 460. N. J. L. 33, and ante, § 204.

'»' State V. Wilson, 43 N. H. 415; (c) Stevens v. Watson, 1 Salk.

though it was stated, that a stat- 45 ; R. v. Robinson, 2 Burr. 800,

ate which should revise the whole per Lord Mansfield.



316 PENAL ACTS. [§ 238.;

inferred from provisions of a statute merely changing the

locality for the infliction of the punishment prescribed by

an earlier act. Thus, where one act prescribed, as a pun-

ishment for. a certain offence, imprisonment in the county

where it was committed, and another authorized the court

to commit the offender, at its discretion, to the house of

coi-rection in any connty of the commonwealth, and repealed

all laws inconsistent therewith, it was held that the latter

act did not repeal the whole of the former."" Nor would

an amendment to a former act, prescribing a different mode

of distributing the penalty imposed by the latter, affect the

offence or operate as a repeal of the penalty, it working

only a modification of the judgment by which the penalty

was to be distributed.""].

§ 238. Change in Quality and Incidents of Offence.—On the

Other hand, where a statute alters the quality and incidents

of an offence, as by making tliat which was a felony merely

a misdemeanor, it would be construed as impliedly repeal-

ing the old law. Thus, tlie 16 Geo. 3, c. 30, which imposed

a pecuniary penalty merely, on persons who hunted or

killed deer with their faces blackened, was held to have

repealed the Black Act (9 Geo. 1, c. 22), which made that

offence capital {a). [So, a statute making^a certain offence

a felony punishable by a fine not exceeding $1,000, and

imprisonment in the state's prison not exceeding two years,

or both, was held repealed by a subsequent act which

reduced the offence to the rank of a misdemeanor, and made

it punishable by a fine not exceeding $100, or imprisonment

in the county jail not exceeding two years, or both."" Con-

versely, an act relating to the procurement of abortions, and

declaring persons committing any one of certain offences

specified in it guilty of manslaughter in the second degree,

would be abrogated, at least as to offences committed there-

after, by an act declaring the commission of one of the

offences enumerated to be a felony and prescribing a differ-

^ ent punishment therefor,—but only as to that one offence,

there being no inconsistency between the two acts, and con-

"8 Carter v. Burt, 13 Allea (ft) R. v. Uavis, 1 Leach, 371.

(Mass.) 434. "• People v. Tindale, 57 Cal>
'«» State V. Wilbor, 1 U. I. 199. 104.
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sequently no repeal by the later one, concerning any of the

other offences."']

[But this doctrine has been made subject to exceptions,

based upon the supposed intention of the Legislation not

to let the later act operate as a pardon for the commission

of an offence under an earlier one.'" Thus, when the

change consisted in making two degrees of murder, and mit-

igating the punishment for the second degree, it was held

that there was no repeal.'" And it has been seen that a

change of the niinimum limit of grand larceny, by increas-

ing the same from $5 to $15, was held not to work a

repeal."*]

§ 239. Change in Degree of Fnnishment.—Again, where the

punishment or penalty\is altered in degree but not in kind,

the later provision would be considered as superseding the

earlier one (a). Thus, the 5 Geo. 1, c. 27, which imposed a

fine of 1001. and three months' imprisonment for a first

offence, and fine at discretion and twelve months' imprison-

ment for the second, was held to be impliedly repealed by

the 23 Geo. 2, c. 13, which increased the punishment for

the first offence to a fine ol'$500Z. and twelve months'

imprisonment, and for the second to $1,000Z. and two years'

imprisonment (b). So, it was held in America that a statute

which punished the rescue or harbour of a fugitive slave by

a penalty of five hundred dollars, recoverable by the owner

for his own benefit, and reserved his right of action for

damages, was repealed by a later enactment which imposed

for the same offences a penalty of a thousand dollars on con-

viction, and gave the party aggrieved a thousand dollars by

"' Mongeon v. People, 55 N. T. offences the later will repeal the

613. See post, § 241. earlier :" Sedgw., p. 100, note cit.

"* See post, § 478. Gorman v. Hammond, 28 Ga. 8o
;

"'Com'th V. Gardner, 11 Gray Mullen v. People, .81' 111. 444;
(Mass.) 438. State v. Horsey, 14 Ind. 185; State

"« State T. Miller, 58 Ind. 399, v. Pierce, Id. 302 ;
Mitchell v.

ante, § 195. Brown, 1 E. & E. 267. The rea-

(a) See per Lord Abinger in Hen- son for tliis rule is, in Gorman v.

derson v. Sherborne, 2 M. & W. Hammond, supra, stated to be

236, and Atty.-Genl. v. Locliwood, that an intention to inflict two pun-

9 M. &W. 391; and per Martin, B., ishmenta for the same offence is

in Robinson v. Emerson, 4 H. & not to be imputed to the Legisla-

C. 3:,5 ; Cole v. Coulton, 2 B. & turo.]

B. 395. [" If statutes provide (b) K. v. Gator, 4 Burr. 2026.

different punishments for the same
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way of damages recoverable by action (a). [And in general,

it would seem, that, where the penalty imposed by a former

statute is increased or diminished by a later one, the latter

virtually repeals the first.'" Thus a statute prohibiting an

act under a penalty of $10, to be recovered by an action of

debt by any person suing for the same, is repealed by a

later one making the offence indictable and the offender

liable to a fine of $20."' Where an act provided that no

person should sell wine, brandy, rum, or other spirituous

liquors in less quantities than 28 gallons, without license,

under a penalty of $20 for each offence, and a later one, that

no inn-holder, retailer, common victualler, or other person

should sell any brandy, rum, or other spirituous liquor in a

less quantity than 15 gallons under a penalty of not more

than $20 nor less than $10, it was held, in a case where a

person, who was neither an inn-holder nor common
victualler, had been convicted, under the first act, of selling,

without license, etc., spirituous liquors, that, whilst there

was no inconsistency in respect to the seller and the kind

and quantity of the liquors sold,"' there was an inconsistency

as to the penalty, and hence the person convicted under the

first act could not be sentenced under the second."'

[Where, however, the change in the penalty prescribed

lay in the direction of leniency, a different rule, founded

upon the absence of the intension above referred to,"' was

applied. So, where an act prohibited the sale of liquor on

Sunday, and provided a penalty for its violation by both

fine and imprisonment, and a later act also forbade the sale

of liquor on Sunday and punished the same by fine, it was
held that the latter act did not repeal the former by implica-

tion,"" The principles governing, in ordinary cases, in the

(a) Norris v. Crocker, 13 How- Bush v. Republic, 1 Tex. 455,
ard, 429. post, § 241.

"' Flaherty V. Thomas, 13 Allen '""They (the acts) are alike
(Mass.) 428; Leighton v. Walker, except as to wine; but as the
9 N. H. 59 ; Carter v. Hawley, charge against the defendant is
Wright, (0.) 74 ; State v. Whit- not the selling of wine, but spirit-
worth, 8 Port. (Ala.) 434 ; Smith v. uoue liquors, this distinction is
State, 1 Stew. (Ala.) 506. See also, immaterial :" see case below.
to same efifect : Nichols v. Squire, "8 Com'th v. Kimball, 21 Pick.
6 Pick. (Massj 168 ; Gorman v. (Mass.) 873.
Hammond, 28 Ga. 85. "« See supra, § 338

"» Buckalew v. Ackerman, 8 N. "» Sifred v. Com'th. 104 Pa. St
J. L. 48. See as to the converse : 179.
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ascertainment of the intention impliedly to repeal an earlier

act in pari materia were applied in this case, and it was
found that there was no-such repugnancy between the two
acts as prevented them from standing together ; that there

was, moreover, no intention discoverable from the later act

to make it operate as a repeal of the earlier ; and it was
said, that, in the absence of any expression or intimation of

such a design, the fact that, to give it such operation would
strike from the earlier acts all power of the courts to sen-

tence to imprisonment persons convicted of the offences

therein stated, was a result, an intent on the part of the

Legislature to produce which it was impossible to

assume. " We are not questioning legislative power to

repeal or modify the sentences to be imposed. We are

merely considering the question of implied intention, to be

gathered from the language used.'""

§ 240. Where Degree of Crime is Preserved.—[An intention

not to repeal by a change of penalty has also been inferred

from an express preservation of the degree of guilt affixed

to the act in question by a former statute. Thus, where an

act made the forging of certain bank cheeks a felony, pun-

ishable by fine and imprisonment at solitary labor for not

less than seven nor more than ten years, and a la^er one

changed the punishment to imprisonment at labor for not

less than one nor more than seven years, for the first offence,

and the like imprisonment, not exceeding ten years, for

the second, but declared that " all definitions and descriptions

of crimes: all fines, forfeitures, penalties, and incapacities,"

etc., and every other matter not particularly mentioned,

should remain as theretofore, it was held, that, the degree of

felony evidently not having been changed, that being part

of the definition and description of the crime and involving

an incapacity in the convict to be a witness, the former act

'" lb., p. 184. See also, Miles reference to the earlier act in the

V. State, 40 Ala. 39, where an act later is emphasized as negativing

speaking as '

' from and after the an intention to repeal, and in

passage thereof, and prescribing a Slitchell v. Duncan , 7 Fla. 13, it is

different punishment, was held not said that there should bff some
to repeal the former law as to past notice taken of the former act to

offences. In the case of Sifred v. indicate an intention in the later to

Com'th, supra, the absence of any repeal it.
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was not to be deemed repealed by the later."' In such a

case, the later act operates, instead of by way of repeal, by

way of modifleation of the earlier act.'"

§ 241. statute Covering Whole Subject Matter.—But it has

been laid down generally, that if a later statute again

describes an offence created by a former one, and affixes a

different punishment to it, varying the procedure
;
giving,

for instance, an appeal where there was no appeal before,

directing something more or something different, something

more comprehensive ; the earlier statute is impliedly repealed

by it (a). [This principle is analogous to that, already dis-

cussed,"* which gives to a statute covering the whole subject

matter of an earlier one, and evidently intended as a substitute

for it, the effect of impliedly repealing it,"' It is said that a

statute on the subject of a former one, embracing all its

provisionsand also others, and imposing different or additional

penalties, repeals the prior one by implication ;"' and so does

an act covering the whole subject matter of a former one,

adding offences and varying the procedure."' But, in order

to constitute a repeal of a statute by implication, such

"' Drew V. Com'th, 1 Whart. offence may be punished either
(Pa.) 279. under the law as it stood at the

"' See ante, §§ 215-316 ; and see time of its commission, or under
Wilb., p. 323: "The difference the law as it stands at the time of
between repeal and modification trial, if the punishment is miti-
may also be illustrated by the gated ; or possibly, the defendant
treatment of statutes by which may elect under which he is to be
penalties are inflicted. Where the punished.
punishment prescribed in an earlier (a) Per Cur. in Michell v. Brown,
Act is substantially altered by a 3 E. & E. 367, 28 L. J. M. C. 55

;

succeeding act, the earlier statute per Bramwell, B., in Exp. Baker, 3
is repealed ; but if the second act H. & N. 319, 26 L. J. M. C. 164

;

merely adds a cumulative penalty, per Martin, B., in Youle v. Mappia
tbe first act remains in full vigor." 30 L. J. M. C. 337. Comp. K. v.

And such is clearly the case also Hoseason, 14 East, 605. and per
where the second act, without Lord Hardwicke in Middletou v.
affecting the crime as a crime, Crofts, 3 Atk. 674. [See Nusser v.
merely modifies the penalty by Com'th, 35 Pa. St. 126, ante, g 231,
decreasing it. In Turner v. State, n. 95.]
40 Ala. 21, it was held that a law i" See ante, ^§ 200-202
merely providing another alterna- '« See Com'th v. Kelliher, 12
tive punishment for an offence, in Allen (Mass.) 480, 481 ; West.
mitigation of the punishment pre- Union Tel. Co. v. Steele, 108 Ind.
scribed by a former act, may 163.
operaJB on offences already com- 'so U. S. v. Tynen, 11 Wall. 88.
mittelf, without being ex post See also State v. Smith, 44 Tex!
facto,— citing Calder v. Bull, 3 443; Johns v. State, 78 Ind. 832'
Dall. 386. In Greer v. State, 22 Poe v. State, 85 Tenn. 495
Tex. 586, it was held that an •" U. S. v. Qlaflin, 97 U. S. 546
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later act must not only refer to the same subject, and also

have the same object in view as the earlier,"" but it must

cover the whole subject matter of the same.'" A change

merely in the punishment for larcenies of over $2,000 can, of

coarse, repeal only pro tanto the existing law as to larceny,'"

—just as the change of one of a series of offences made man-

slaughter in the second degree by the earlier act, to felony,

can repeal the earlier act only as to that one particular.'^']

The 6 Geo. 3, c. 25, which made an artificer or workman

who absented himself from his employment, in breach of his

contract, liable to three months' imprisonment, was held to

be impliedly repealed by the 4 Geo. 4, c. 34, which punished

not only that offence, but also that of not entering on the

service, after having contracted in writing to serve, with

three months' imprisonment, plus a proportional abatement

of wages for the time of such iriiprisonment ; or in lieu

thereof, with total or partial loss of his wages and discharge

from service (a). So the 11th section of the 54 Geo. 3, c.

159,,which imposes a penalty of 101., leviable not by distress

but by imprisonment in default of immediate payment, on

any person throwing ballast or rubbish out of a vessel into

a harbor or river so as to tend to the obstruction of the

navigation, and gives an appeal ; was held to repeal by im-

plication the earlier Act, 19 Geo. 2, c. 22, which ha!d

imposed, without appeal, a penalty of not less than fifty

shillings and not more than 6L for the same offence, leviable

by distress or imprisonment in default of distress. The

preamble of the later Act, indeed, recited that it was

expedient to |' extend " the provisions of the earlier one, and

though its implied repeal seems to have been thought at

variance with such an intention,/it may be questioned whether

its provisions were not " extended " by what was, in effect,

'^' Ibid. See ante, § 235. penalty for noncompliance, an act

'" Coghill V. State, 37 Ind. 111. requiring the same to be done in

See Hamlyn v. Nesbit, Id. 284. the city or town where the dog was
™ State V. Grady, 34 Conn. 118. kept, but imposing no penalty,
'" See Mongeoii v. People, 65 would clearly operate as a repeal

N. T. 613, ante, 8 238. But where, of the former : Com'th v. Kelliher,

e.g., an act reqmred the owners of 12 Allen (Mass.) 480. _

dogs to cause them to be registered, (a) R. v. Youle, 6 H. & N. 7o3^

;

numbered and described, and Youle v. Mappin, 3^ L. J. 334, I-.

licensed, in the town or city where 0. Comp. Owens v. Woosmn n

the owner resided, and imposed a sup., § 219.

21
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tlieh- .:e-euactment with an increased penalty and a suiniiuirj

method of its recovery {a). Where a local Act imposed on

" all persons " engaged in making gas, who suffered impure

matter to flow into any stream, a penalty of 200Z., recoverable

by a comuion informer by action, and a further penalty of

20Z. for every day the nuisance was continued, payable to

the informer or to the party injured, as the justices thought

fit ; and the General Gasworks Clauses Act of 1847 after-

wards imposed the same penalty on the " undertakers " of

gasworks authorized by special Act, recoverable by the party

injured ; it was held that the earlier Act was repealed as

regarded such undertakers (5).

§ 242. [An exception to this rule, upon what would

seem sound reason, in accordance with legislative intent,

was made in the case of an act that provided an entire

new system for the granting of licenses to sell liquor, and

prescribed punishments, differing from those inflicted by

previous statutes, for the violation of its various provisions.

It, however, permitted licenses to be granted under the old

law, up to a certain date. It was held that the old law must

be deemed to be continued in force as to all licenses granted

under it, during the life of each license so granted."']

§ 243. Revenue Laws.—It has been observed by the Suprc^me

Court of the United States, that in the interpretation of

laws for the collection of revenue, whose provisions are

often very complicated and numerous, in order to guard

against frauds, it would be a strong proposition to assert

tliat the main provisions of any such laws were repealed,

merely because in subsequent laws other powers were given,

and other modes of proceeding were provided, to ascertain

whether any frauds had been attempted. The more natural

inference is that such now laws are auxiliary to the old (c).

{a) Michcll v. Brown, 2 E. & E. by the former statute : Bush v.

257, 28 L. J. M. C. 53. KepuMio, 1 Tex. 455. Compare,
(J) Parry v. Croydon Gas Co., 15 as to the converse, ante, ? 239.1

C. B. N. S. 568. [But where a '«* Sanders v. Com'th, 20 W. N.
staiuie prohibited an act under a C. (Pa.) 226.
penalty, to be enforced by indict- (c) Per Cur. in U. S. v. Wood,
ment, a suljsequent statute giving 16 Peters, 342, 353. [See also : U.
a qui tam action for sucli penalty S. v. 67 Packages, 17 How. 85

;

was held to be merely cumulative U. S. v. 100 Barrels, 2 Abb. U. S
iwA not to repeal the remedy given 305.]
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§ 244:. Secondary Meaning.— But little Weight can attacli

to the argument, that because an offence falls within two

distinct enactments in their ordinary meaning, a secondary

construction is to be sought in order to exclude it from one

of the two. Thus, an enactment which prohibited under a

penalty any pei'son concerned in the administration of the

poor laws from supplying goods ordered for the relief of

any pauper, was not construed as excluding a poor law

guardian, merely because another provision expressly made

such officers liable to a much higher penalty for supplying

the parish workhouse with goods {a). Where one section

of an American Act enacted that no ship from a foreign

port should nnload any of its cargo but in open day, on pain

of forfeiture of both goods and ship, and another prohibited

the unloading of any ship bound for the United States, be-

fore she arrived at the proper place of discharge of her cargo,

on pain of forfeiture of the unladen goods; it was held that

a foreign ship bound for New York, and unloading a part

of her cargo at night at an intermediate harbotir in the

United States, did not escape from falling within the former

section, merely because it fell also within the latter. I^t

was observed that there was no principle of law or interpre-

tation to authorize a Court to withdraw a case from the ex-

press proliibitions of one clause, on the ground that the

offence was also punished by a different penalty in another.

Neither could be held nugatory (J).

However, where a statute by one section empowered jus-

tices to order the abatement of a nuisance, punishing diso-

bedience of their order with a fine of 10s. a day, and by

another section empowered them to prohibit the recurrence

of the nuisance under a penalty of 20s. a day, it was held, in

a case whefe orders had been made at different times under

both sections, and two informations were laid for a breach

of both by a fresh act of the same nuisance, that there could

be Only one conviction (c).

(m) Davies V. Harvey, L. R. 9 Q. 114i

B.^3. (e) 18 & 19 Vict. c. 131 ; Eddie-

(6) The Industry, 1 Qallison, stotie V. Barnes, 1 Ex. D., 67.
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CHAPTER IX.

Pbestjmptioh against Unreason, iNcoNVianKNOE, Injus-

tice AND Absurdity.

§ 245. Presumption against Unreason.

§ 251. Presumption against Inconvenience.

§ 253. pJoint and Several Offences and Penalties. Complex Act
§ 257. Actions for Penalty where Several are Aggrieved.

§ 258. Presumption against Injustice.

§ 262. Summary Proceedings.

§ 263. Limits of Effect of Presumption against Injustice.

§ 264. Presumption against Absurdity

§ 265. Construction ut magis valeat, etc.

§ 266. Caution as to Application of Presumption against Unreason, eta

§ 245. Presumption against Unreason.—In determining either

what was the general object of the Legislature, or the

meaning of its language in any particular passage, it is

obvious that the intention which appears to be most agree-

able to convenience, reason, and justice, should, in all cases

open to doubt, be presumed to be the true one. An argu-

ment drawn from an inconvenience, it has been said, is

forcible in law {a) ; and no less force is due to any drawn
from an absurdity or injustice. The treaty between Louis

XII. and the Pope, which gave the king the right of

appointing to "all bishoprics vacated by the death of

bishops in France," was, for instance, properly construed,

not as giving him the right of appointing to a foreign

bishopric whenever its incumbent happened to die in

France, but, more consistently with good sense and con-

venience, as authorizing him to fill the bishoprics of his

own kingdom, when their holders died, whether at home
or abroad (&). [It will not be presumed that the Ijegisla-

(ffl) Co. Litt. 97a. (J) Pufl. L. N. B. 5, c. 12, s. 8.
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ture intends what is unreasonable.'] If a statute gives an

appeal from a magistrate's decision, " when the sum adjudged

to be paid on conviction shall exceed two pounds," the

question whether the penalty only, or the penalty plus the

costs was intended, would be decided on similar general

considerations of convenience and reason. It would be

tlionght more likely that the Legislature intended to give

an appeal only when the offence was of some gravity, and

not merely where the costs (which would vary according to

the distances to be traveled by the parties and their

witnesses, the number of the latter, and similar accidental

circumstances) happened to swell the amount above the

fixed limit (a). [So, in civil actions, where the judgment

of a magistrate not exceeding $20 is, by statute, made final

and conclusive as to both plaintiff and defendant, without

right of appeal therefrom, it is held that the sum .in con-

troversy, and not the amount of the judgment entered,

determines the right of appeal.' And where a statute pro-

vided that either party should have an appeal where the

judgment given by the magistrate should exceed $5.33, it

was held that the plaintiff had the right of appeal, where

his claim exceeded that amount, from the judgment of a

magistrate in favor of the defendant.* Strictly and literally

taken, no doubt, the provision would seem to mean, that if

the plaintiff sue for damages suffered by him to the amount,

e. g., of $100, he might appeal, if he be aggrieved by a

judgment in his favor one cent short of his full demand,

but that he must be concluded if he be aggrieved by a judg-

ment against him to the amount of his entire claim,—

a

proposition so unreasonable that respect for the Legislature^

was said to forbid its adoption, and the court was led to

entertain the somewhat strained view, that, in denying

' Neenan v. Smith, 50 Mo. 525. divergence, get on another car and
As an application of this doctrine ride to a different terminus,

to a municipal ordinance, see Ellis (o) R. v. Warwickshire, 6 E. &
V. Milw. City R. ,0o., 67 Wis. 135, B. 837, 35 L. J. M. C. 119.

where such an ordinance, limiting ' Klinginsmith v. Nole, 3 Pen,

the fare to be charged on a street & W. (Pa.) 120 ;
Downey v. Ferry,

railway running between the same 3 Watts (Pa.) 304.

termini to 5 cents, was held not to ' Stewart v. Keemle, 4 Serg. &
permit a passenger, for 5 cents, to R. (Pa.) 73 ; McCloskey v. Mc-
ride on a car Ssund for one ter- Conuell 9 Watts (Pa.) 17.

minus, and then, at a point of
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judgment to a plaintiff, whose demand exceeded $5<33, the

magistrate virtually entered a judgment against him for

such amount. " What is tlie case more or less than this ?

The plaintiff brings a suit for goods of the value of seventy-

five dollars. The judgment is given by the justice or alder-

man against him. The" justice or alderman then gives a

judgment exceeding $5.33. He gives a judgment against

him for the amount which he claims."* In consonance with

this view, it was also held under an act which gave a

limited jurisdiction in civil actions when the debt or

damages demanded did not exceed $20, that the test of the

existence of the jurisdiction was the amount of damages

demanded, not the amount actually due, for instance, upon

a note, wlien the action was begun. Hence, as the amount

to which plaintiff was entitled could not be judicially ascer^

tained to be less than the damages demanded, the fact that

the judgment was for less than $20 could not affect the

jurisdiction."]

§ 246. An Act regulating local rates, which gave an

appeal against any rate to the Quarter Sessions, and pro-

vided, for enforcing its payment, that two justices might

issue a distress warrant against the goods of the defaulter,

if he did not, on being summoned, " prove to them that he

was not chargeable with, or liable to pay such rate," would

not be construed as authorizing the justices to enter upon
any inquiry into the validity of the rate, if it was valid on

its face ; though, literally, the defaulter would unquestion-

ably prove his non-liability, if he proved its invalidity. If

the question of validity, which was left to the Quarter
Sessions, was also open to the justices required to enforce

the rate, they might decide against the validity of the rate

after it had been adjudged valid by the Quarter Sessions

{a) ;
a conflict which could not readily be supposed to have

* Stewart v. Keemle, supra, at 256, 27 L. J. 199 ; R. v. Bradshaw.
p. 74, per Duncan, J. 2 E. & E. 836, 29 L. J. 199 : R. v.

» Cole V Hayes, 78 Me. 539. See Higginson, 2 B. & S. 471, 31 L. J.
also Ladd v. Kimball, 13 Gray M. 0. 189 ; Exp. May, 2 B. & S.
(Mass0139, 426, 31 L. J. 161 ; R. V, Linford. 7

T,
^1?"'??"'^

w'^,''- ^^"^i. ^1 ^- ^- * B. 950 ; R. V. Finnis, 28 L. J.
B. 868 ; Exp. Williams, 3 E. & B. M. C. 201
84 ; R. V. Kingston, E. B. & E.
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been intended. It would be otlierwise, indeed, if the rate

bore, invalidity on its face, by not showing that it was made
in accordance with the statutory authority given for the

purpose ; for they could not be required to enforce what

did not profess to be a valid demand made by competent

authority {a).

An Act to provide protection against dogs which empow-
ered magistrates to make an order that any dog found to

1)6 dangerous should " be kept imder proper control or

destroyed," would, on this principle, be construed as giving

the magistrate the option of making an absolute order for

the destruction of a dangerous dog; not as requiring that

his order should be in the alternative terms of the Act, which

would place the option in the hands of the owner of the dog

;

for this would, be much less efficacious and convenient (5).

§ 247. The 24 & 25 Vict. c. 98, which, after making it

felony to engrave without authority plates of banknotes

purporting to be notes of the Bank of England or of Ireland,

or of any other company, declared in another section that

the enactment should not apply to Scotland, except where

it was expressly so provided, was held to apply to the engrav-

ing of the notes of a Scotch bank ; the rational object and

meaning of the excluding 'provision being, not that forgeries

against Scotch banks might be committed in England with

impunity, but that, when committed in Scotland, they should

not fall within the Act (c).

Where an Act, after transferring all duties of paving and

lighting from existing Commissioners to a Board of "Works,

provided that all contracts with the former should remain

valid, that i\d action upon them against the commissioners

should abate, and that all liabilities under such contracts

should be paid out of rates to be made by the new Board
;

it was held, on the ground of its being the more convenient

course, that an action' on a contract made with the Commis-

sioners might be brought against the Board {d). The 20 &

(ffi) E. V. Eastern Counties R. (c) R. v. Brackenridge, L. R. 1

Co., 5 E. & B. 974, 25 L. J. M. C. C. C. 133. Comp. iJe O'Loghlin,

49. See R. v. Croke, Cowp. 30. L. R. 6 Ch. 406.

(i) Pickering v. Marsh. 43 L. J (d) Sinnott v. WhitecUapel. 3 C
M. C. 143; . B. N. 8. 674, 27 L. J. C. ? 177.
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21 Vict. c. 43, which authorizes a party aggrieved by a

decision of justices to apply within three days for a case, and

directs that " at the time of the application," and before the

case is delivered to him, he shall enter into recognizances

to prosecute the appeal, was lield substantially complied with

if the recognizances were entered into witliin three days,

though not at the time of the application (a). [So, under a

statute requiring an affidavit on appeal to be filed immediate-

ly, it is in time if filed the day after judgment.' And a

statute requiring a judge's certificate that an action was

really brought to try a right to be filed immediately after

verdict delivered, was held not to mean as soon as ever the

verdict was delivered, but as implying that the judge must,

of necessity, have some little time for reflection.'] It has

been repeatedly held that when an Act gives an appeal to

the " next " sessions, it means not necessarily the next which

takes place in order of time, or an adjournment of it (5), but

the next to which it is practicable with fair diligence to

carry the appeal (c). It is obvious that a stricter construction

would often have the eflieet of taking away the appeal which

the Legislature intended to give.' [A provision in a statute

{a) Chapman v. Robinson, 1 E. Q. B. 136 ; R. v. Sussex, 4 B. & S.

& E. 25, 28 L. J. M. C. SOSAdd'a.] 966, 34 L. J. M. C 69. See R. v.
« State V. Clevenger, 20 Mb. App. Tiafford, 15 Q. B. 200 ; R. v.

626. Watts, 7 A. & E. 461 ; R v. West
' Sedgw., p. 359, cit. Thompson Riding, E. B. & E. 713.

V. Gibson, 8 M. & W. 288 ; Page 'But-wheie an act required the en-
V. Peaice, Id. 677, but referring to try of an appeal from the judgment
Grace v. Cliurch, 4 Q. B. 606; of a justice of the peace in the office
Shuttleworlh v. Cocker, 1 M. & G. of the prothonotary of the court of
829. See post, § 395. Comp. common pleas on or before the first
Robertson v. Robertsoii, L. R. 8 day of the term next after perfect-
P. D. 96, that, whatever the mean- ing the appeal, for which purpose
ingof the word "on "might be, in the act allowed twenty days after
respect of the proximity of action entry of the judgment, it was held
contemplated by it, it must mean that the appeal must be filed to the
shortly after, if it be not, indeed, next term, though taken before the
conPned to the time of making the expiration of the twenty days, and
decree, and it would be difficult to though the first day of such term
extend it to a period exceeding a came before their expiration : see
year : per Jessel, M. R. Moore v. Creamer, 3 Penr. & W.

(J) U. V. Sussex, 7 T. R. 107. (Pa.) 416. But it did not require
(c) R. V. Yorkshn-e, 1 Doug. 192; the appellant to forego any of the

R. V. Dorsetshue, 15 East, 200 ; R. twenty days allowed him, in order
V. Sussex, 15 East, 206; R. v. to enter his appeal to the next term
Essex, 1 B. & A. 210 ; R. v. Thack- after the judgment had been ren-
well, 4 B. & C. 62 ; R. v. Devon, 8 dered : Potts v. Staeger, 12 Pa. St.
n. & C. 040 : n. V. Sevenoaks, 7 363.
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requiring that execution upon a judgment rendered by a

justice of the peace " shall be directed to the constable of

the ward, district or township where the defendant resides,

or the next constable most convenient to the defendant," it

was said that force must be given as well to the words
" most convenient" as to the word " next ;

" there might be

several districts adjacent to tha-", in which the defendant

lived, and to which the word " next " might apply, and in

such case the selection of a constable from one of the dis-

tricts might be determined by the question of convenience,

of which the magistrate must be tiie judge. Again, the

constables of such districts might be unable, by reason of sick-

ness or absence, to perform the required duty, or disqualified

by reason of Interest or otherwise, and in all these cases

convenience or necessity might require llie selection of a con-

stable who was not " next to the defendant.""] When an

Act gave any person aggrieved (a) by an order of justices,

four months " for making his complaint to the Quarter

Sessions," it was construed to mean, not that the complaint

must be heard within that time, but tliat the appellant should

have that time for notifying his intention to appeal ; other-

wise he might sometimes be limited to a few weeks, or, if no

sessions were held within the four months, he would be

deprived of his appeal altogether (h). [The period o^ twelve

months, until the expiration of which, under a Connecticut

statute, a highway, after being laid out, shall not be laid

open or occupied, is held to begin to run from the time

when, by the combined measures of the select men and the

town, the road shall have been legally established."]

» Com'th V. Lentz, 106 Pa. St. N. 755, 27 L. J. 335 ; R. v. Graves,

643. It was also held in this case, L. R. 4 Q. B. 715 ; Boyce v. Hig-
that, 'whilst a constable of another gins, 14 C. B. 1, 33 L. J. 5; Exp.
ward, etc., than as specified in the Learoyd, 10 Ch. D. 5, 48 L. J. 17

|

act, might, if he chose, accept and Exp. Thoday, 3 Ch. D. 329 ; Ver-
execute such an execution directed din v. Wray, 3 Q. B. D. COS ;

to him, he was not hound to do so, comp. Rochfort v. Atherley, 1 Ex.
and no action could, in case of his D. 511 ; Re Shaftoe's pharity, 3

refusal, be maintained upon his App. 873, 47 L. J. 98.

oflacial bond for that cause. (J) R. v. Essex, 34 L. J. M. C.

(a) See R. v. Middlesex, 3 B. & 41 ; R. v. Middlesex, 6 M. & S.

Ad. 988 ; R. v. Toole, 1 M. & R. 279. [And see ante. § 77 ; R. v.

728 : Wood v. Heath, 4 M. & Gr. Hants, 1 B. & Ad. 564/]

918 ; R. V. Chichester, 39 L. J. Q. '» Wolcott v. Pond, 19 Conn.
B. 33 ; Hollis v. Marshall, 3 H. & 597.
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§ 248. Thfe statute which enacts that " a solicitor may

make an agreement in writing with his client respecting the

amonnt and manner of his remuneration," was held to require

impliedly that the agreement should bo signed by the client

;

as otherwise it would be possible for a solicitor to place a

document signed by hirasel-f only, and containing terms

favourable to him, before his client, and then contend that

the latter was bound by it {a).

Where one Act authorised the recovery of certain claims

before justices of the peace, proceedings before whom are

limited to six months, and another Act authorised their

recovery, wlien not exceeding twenty pounds, in the County

Courts, where the term of limitation is six years, it was held

that suits for them in the latter Courts were limited to six

montlis, to avoid imputing to the Legislature the anomalous

intention of allowing six years for the recovery of small

sums, while giving only six months for large ones (5).

Bankr«ptcy Acts which vest the future as well as the pres-

ent property of the bankrupt in the assignee or trustee,

import the necessary exception, to save him from starving,

of the remuneration' which the bankrupt may earn by his

labour after his bankruptcy," and the damages which he may
recover for any personal injury (c). The Act which imposes

a penalty on the piracy of a dramatic work, or "any part

thereof," would not be broken unless a material and sub-

stantial part was pirated. It is not to be supposed that the

Legislature intended to punish the misappropriation of what

was of no value {d). [Nor would an act directing, that, in

all actions for the sale of any spirituous, vinous or malt

liquors, the fact that such liquors or admixtures thereof
/

(a) Re Lewis, 1 Q. B. D. 735. cution :" Welch v. Kline, 57 Pa.
(6) 11 & 13 Vict. c. 63, s. 39 ; 34 St. 438, 432. See also Whedon v.

& 35 Vict. c. 61, B. 24 ; Tottenham Champlin, 59 Barb. (N. Y.) 61.
Boaid V. Rowell, 1 Ex. D. 514. (c) Beckham v. Drake, 3 H. L.
See also the jurlgment of the 579 ; ifo Wilson, 8 Ch. D. 631, 47
ExQheqner Chambers, in Nicholson L. ,T. Bey. 116.
V. Ellis, B: B. & E. 267, 38 L. J. (d) Chatterton v. Cave, 2 C. P.
Q- B. 388. D. 43 ; 3 App. 483 ; Pike v. Nicho-
" " A man's creditors have no las, L. R. 5 Ch. 251 ; Bradbury v.

legal claim on his labor, unless his Hotten, L. K. 8 Ex. 1 ; Planchg v.
earnings are realized and invested Brahara, 4 Bing. ' N. C. 7;
in some kind of property, which D'Almaine v. Boosey, 1 Yo. & c!
can be reached by process of exe- 301. '



§ 249] UNBEASON, ETO. 331

were impure, vitiated or adulterated, shall constitute a good
and sufficient defense to tlie whole of plaintiff's demand,
apply, except where the quality or value of such liquors had
been impaired by the impurity, vitiation or adulteration."

§ 249. [Dnder an act authorizing the entry of judgment
in suits upon certain causes of action against the defendant,

unless an affidavit of defense be iiled by him before the

third Saturday succeeding the return day of the original

writ, it was held that the proceeding was inapplicable to the

case of a defendant not actually served with process ; as, e. g.,

in a suit begun by foreign attachment, where the defendant

was absent and might not be in court until after the

expiration of the time allowed for filing the affidavit."

An act making it the' duty of the overseers of every poor-

district to furnish relief to poor persons not having a settle-

ment therein, " until such person can be removed to the

place of his last settlement," was held to contemplate a

removal with safety to the pauper's health and life." Where
an act declared that "all judgments, which, at the time of

the death of a decedent, shall be a lien on his real estate,

shall continue to bind such real estate during the term of

five years from his death," it was held that it must be
interpreted as relating to lands of which he was seized at

the rendition of the judgment, because otherwise the statute

might be frustrated by a sudden alienation shortly before

death." So, under an act, that judgments against collecting

officers should be " for the pi-incipal due, with interest at

the rate of ten per cent, per annum from the first day of June
preceding and until paid," it was held, that, as the interest

was designed to be a penalty for failure to pay over at the

" Clohessy v. Koedelheim, 99 " Grant v. Hickox, 64 Pa. St.

Pa. St. 56. It is said, in the decis- 334. See post, § 367.

ion of this case, that the mischief " Kelly Tp. v. Union Tp., 5
to be remedied, and the phrase Watts. & S. (Pa.) 585. The re-

" admixtures thereof," indicated mova] of a pauper in a condition
that the act did not mean to pun- of health which forbade it, and
ish the introduction of any sub- made an attempt at removal an ant
stance, foreign to and not essential of cruelty, and a risk of life, it was
in, the manufacture of pure liquors, said, would subject the overseers

but only deteriorating and noxious to indictment,
impurities. " Nicholas v. Phelps, 15 Pa, St.

86.
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time appointed by law, the act must bo construed to mean,

from the first day of June preceding the time when the

money should have been paid into the treasury." Where an

ordinance required owners to pave in front of their property,

and on neglect, after twenty day's notice "left or placed on

the premises, if the owner was unknown or could not be

found," the commissioner of highways should pave and file

a lien for the cost, and a notice to pave was folded up and

placed on the premises, under a stone which completely cov-

ered it, it was held that this was not a sufficient notice under

the ordinance." A provision that a person tried and found

guilty should not be entitled to a new trial, etc., "for any

of the following causes," was held to mean " for any one " of

the causes enumerated." Acts establishing boom companies,

and imposing on the owners of lumber the duty of paying toll

for the security and preservation of their property caught

in such booms, have been held not to apply to rafts intended

to pass down the river, but accidentally stopped by the boom,

where their owners neither sought nor desired its use or

protection." Laws requiring affidavits of defense to be filed

in certain actions upon contracts, and entitling the plaintiff

to judgment for default thereof within a certain time, have

been uniformly held not to apply to executors or adminis-

trators, because, " in no ordinary case would it be possible

for a personal representative to set out on oath in specific

detail the nature and incidents of a transaction to which his

decedent had been a party, and to which he was a stranger.""

And an exception was made in favor of infants from the

general language, broad enough to cover them, of a statute

requiring the filing of statements of claim to land, or " be

forever barred," etc., because of the hardship of any other

construction, and the omission of any provision for the making

of such statements by guardians and the like." Under an

" Samuels v. Com'th, 10 Bush, person might be entitled to a new
(Ky.) 491. trial : Ibid.
" Philadelphia v. Edwards, 78 " Chase v. Dwinal, 7 Gieenl.

Pa. St. 63. (Me.) 184.
'8 Thurston v. State, 3 Coldw. 'o Seymour v. Hubert, 83 Pa. St.

(Tenn.) 115 ; so that, if more than 846, 8^8.
one of the causes coexisted, the " Coy v. Coy, 15 Minn. 119.
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act which permits the transfer of judgments from one

county to another by certified transcript of the' record, and

directs that the case may then be proceeded in and the

judgment and costs collected by execution, etc., execution

cannot be issued by the court of the county in which the

transcript is filed without a revival of the judgment there,

when nolle can be issued, for want of a revival, in the county

in which the original judgment remains." Where a general

railroad law prohibits a railroad company from running its

line through any dwelling liouse in the occupancy of the

owner thereof, without his consent, the phrase dwelling

house includes the curtilage, so far as necessary, for a reason-

able and proper enjoyment of the house as a residence, in

view of its location and surroundings." An exemption of

swine, from attachment, in an act intended for the protection

of pocr debtors, must, in reason, be construed to include the

living and dead and dressed animal." Under an act author-

izing the laying out of a road " from " Bowdpin College,

one starting seventeen rods from the college buildings and

eight rods from the land appropriated to the use, of the

collegR was held well laid out." A statute authorizing the

abandonment of a canal on approval of the project by at

least two-thirds of the stockholders of the company, was held

satisii'jd by tlie approval of a single stockholder who held

more than two-thirds of the stock." Under an act directing

a contract to be awarded to the " lowest bidder," the determin-

ation ')f the question wliether a bid is the lowest, reasonably

^' Bf.jk V. Church, 113 Pa. St. dwelling-house," without the con-
200. sent of the latter's owner, lessee or

^' Swift's App. (Pa.) 2 Centr. occupier, it is held that the phrase
Rep. £11. Comp. Wells v. E. R. '•dwelling-house" does not include
Co., 47 Me. 345. For construction the curtilage, and the one hundred
of tlie word "house," in similar yards must be measured from the
connections, see Bennett v. Biltle, walls of the house : Wright v.

4 Rawle, (Pa.) 339, 343 ; Rogers v. Wallasey Local B'd, L. R. 18 Q.B.
Smith, 4 Pa. St. 98, 101 ; Cole v. D. 783.

Ry. Co., 27 Beav. 343 ; Grosvenor " Gibson v. Jenney, 15 Mass.
V. Ry. Co., 36 L. J., Ch. 731 ; King 205. But see for construction,

V. Ry. Co., 39 Id. 463 ; Marson v. including only living turkeys, etc.,

Rv. Co., 1 Kay & J. 84 ; 5 DeG., R. v. Halloway, 1 C. & P. 138 ; R.

M. & G. 851. But under the 18 & v. Edwards, 1 Russ. & Ryan, 497.

19 Vict. c. 138, § 9, providing that " Stanford v. Peirce, 7 Mass.
no ground to be used as, or appro- 458.

priatedfor, a cemetery shall be used "' Fredericks v. Canal Co., 109

for burials " within the distance Pa.' St. 50.

of one hundred yards from any
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involves a comparison not only of figures, but of the quality

and utility of the thing offered and its adaptability to the

purpose for which it is intended ;" and a direction to award

to the " lowest responsible bidder " does not refer to pecuniary

responsibility alone, but also to judgment and skill." Where

at) act provided that, upon the decision that a pauper had

been improperly removed, the town to which he was removed

should b§ reimbursed for the cost of his support, it was held

inapplicable in a case, where, the decision not being upon

the merits, the town would, by a literal interpretation, be

repaid the expense of maintaining its own pauper."

§ 230. [The Georgia statute of 16 March, 1869, requiring

actions for the enforcement of rights of individuals under

acts of incorporation or by operation of law, accrued prior to

June 1, 1865, to be brought before January 1, 1870, was

held not to apply to claims against the estates of decedents,

so as to restrict or exclude the time a previous statute

allowed to administrators to ascertain the condition of the

estates committed to their care, and to creditors to file their

claims, it being deemed unreasonable to suppose that the

Legislature, having already made provision for these cases,

intended to repeal them by an act aimed at the settlement of

affairs left in confusion by the disturbances of the civil war."

Nor was the general and inconclusive language of a later

enactment permitted to abrogate express exception from

jurisdiction made by an earlier one, where the effect would

have been to confer upon a court of limited jurisdiction

power to try Indians and others, strangers to civilized life,

by standards unknown and in reason inapplicable to them."

Upon the same ground, the reasonableness of the construction

adopted, it was held that, under an act " giving a summary
remedy to landlords, before justices of the peace, to regain

possession of the property demised by them upon the

" Cleveland, etc., Tel. Co. v. "' Kyegate v. Wardsboro, 30 Vt.
Metrop. Fire Comm'rs, 55 Bavb. 746. See post, S 366.
(N. Y.) 288 ; 7 Abb. Pr. N. S. 49; "> Mills v. Scott. 99 U. S. 25,
and see Frost v. Fay, 3 Lans. approving Moravian Sem'y v.
(N. Y.) 398^ Atwood, 50 Ga. 382 ; Edwards v.

'8 Douglass V. Com'th, 108 Pa. Ross. 58 Id. 147.
St. 559 ; Com'tli v. Mitchell, 82 Id. »' Exp. Crow Dog, 109 U. S. 556.
343 ; Findley v. Pittsburgh,- Id «» 14 Deo. 1863, P. L. 1125, Pa
851.
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expiration of the lease, and notice, the provision in former
acts, which ousted the jurisdiction of the justice upon the
filing of an affidavit by defendant that the title to real estate

would come in question, was inapplicable."

§ 251. Presumption against Inconvenience.—[It is Said, that,

where the intentiou of the Legislature or the law is

doLibtful and not clear, the judges ought to interpret the

law to be what is most consonant to equity and least inconven-

ient." This is true most particularly where the inconvenience

would result to the public,—an infraction of sound and
acknowledged principles of national or state policy ;''—

a

jeopardizing or sacrifice of great public interests f°—a public

mischief," and the like. Thus, it was held, that, under a

statute authorizing the attachment of moneys due to a

defendant in the hands of the person owing them to him,

money held by a person in his oflicial capacity as treasurerof,

e. g., a board of school directors, could not be attached for

the satisfaction of a debt due by the school district." " Great

public inconvenience would ensue, if money could be thus

arrested in the hands of officers, and they be made liable to

ail the delay, embarrassment and trouble that would ensue,

from being stopped in the routine of their business."" And
similarly, a statute permitting attachments on judgments to

be laid in the hands of any " person or persons whatever,

corporate or sole,'' was held not to include a municipal

corporation." It is perhaps most frequently in the construc-

tion of legislative grants to individuals and corporations that

courts are called upon to protect the rights of citizens and the

" Livingood v. Meyer, 2 Woodw. with the custody of public money,
(Pa.) 65 ; and see Mohan v. Butler, and to be analogous to that which
(Pa.) 3 Centr. Rep. 407. forbids the attachment of moneys

** Kerlin v. Bull, 1 Dall. (Pa.) in the hands of a sheriflE or pro-

175, 178 ; Jersey Co. v. Davison, 39 thonotary.
N. J. L. 415. •» Baltimore v. Root, 8 Md. 95.

*° See Opin. of Justices, 7 Mass. Indeed, in the construction of an
533. act authorizing process to issue

'" People V. Canal Comm'rs, 4 against defendants residing in for-

111. 153. eign counties, it was said that,

'^ Smith V. People, 47 N. Y. ortlinarily, a statute, speaking in

330. general terms of plaintiffs and de-
«* BuMey v. Eokert, 3 Pa. St. fendants, applies to persons only,

368. not to states, counties and munici-

''Ibid. The principle is there pal corporations, unless named;
stated to sxtend to all other munic- Schuyler Co. v. Mercer Co., 9 111

Ipat and state officers entrusted 38.
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public, and to apply the doctrine of the presumption against

an intention to give rise to a public inconvenience. General

words of incorporation in a statute are not to be construed

contrary to plain reason and right ;*' nor acts for the accom-

modation of citizens or corporations, so as to affect injuriously

the rights or privileges of others." Indeed, it is said that

every legislatives grant is made with the implied reservation

that it shall not injure others," and the rights granted are

subordinate to considerations of public safety and conveni-

ence." Thus the grant of a right to build a bridge does not,

without an express provision to that effect, give the right to

obstruct navigation/' And the statuory grant of a right to

lay pipes in public streets is subject to the power of the

municipality to order them lowered to suit a changed grade."

As the rule is true with reference to the public and large

classes of citizens, so it is true, in a more limited sense,

with reference to individual rights. Sdme instances of its

operation in this respect have been given in preceding

sections." As regards the present connection, most individual

rights are capab e of being compensated for if destroyedor

abridged. And in general, therefore,, it may be said to be a

proper rule of construction that a statute is not to be so inter-

preted as to interfere with, or injure the rights of, persons

without compensation, unless there is no escape from such

construction." Accordingly in the Lands Clauses Act, it

was said that the word "hereditaments" ought to be held'

to include incorporeal hereditaments, " not merely on

account of the generality of the words, but also because it

would be expedient," easements being entitled to protection."

But it is obvious that the mere individual hardship of a case

cannot always, or even ordinarily, become a feature in the

" Matthews v. Caldwell, 2 Disney, « Selman v. Wolf, 27 Tex. 68.

(0.) 379. " Jersey, City v. Hudson, 13 N.
*^ See Wales v. Stetson, 2 Mass. J, Eq. 420.

143; Hood v. Dighton Bridge, 8 Id. " See, e. g., Swift's App., supra,
263 ; Ooolidge v. Williams, 4 Id. §249.
140 ; Perry v. Wilson, 7 Id. 393. « See Atty.-Gen. v. Horner, L.
« Pittsb., etc., R. R. Co. v. S. R. 14 Q. B. D. 257, per Brett, M.W Pa. Ry. Co., 77 Pa. St. 178, R.

186. And see Com'th v. Canal « Great West. Ry. Co. v. Swin-
Co., 66 Id. 41. don, etc., Ry. Co., L. R. 9 App.

** Pittsb., etc., R. R. Co. v. S. Cas. 787. per Lord Bramwell, at
W. Pa. Ry. Co , supra. pp. 808-809.
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construction of au act." And, in general, tlie argument from

inconvenience must be cautiously applied. It is said that

it can never have weight except in doubtful cases," and

that it is a most dangerous doctrine ;" though if, by reading

an enactment in its ordinary sense, there results an inconven-

ience not only great, but what may be called an absurd

inconvenience, whereas, if read in a manner in which, whilst

it is not its ordinary sense, it is yet capable of being read, it

leads to no inconvenience at all, this, it is admitted, would

constitute a reason for not reading it according to its

ordinary grammatical meaning."] j

§ 252. A construction which facilitated the evasion of a

statute would, on similar grounds of inconvenience, be

avoided. Thus, an Act which forbade an irinkeepef to suffer

any gaming ''in his house or premises," was construed as

extending to gaming by himself and his personal friends in

his private rooms in the licensed premises ; for a construction

which limited the prohibition to the guests in the public

rooms would have opened the door to collusion and

evasion {a).

And yet, a construction facilitating evasion, even to the

extent of defrauding the revenue, may be justified and

required by considerations of convenience, as in the case of

Stamp Acts ; where the question whether the document is

sniBciently stamped depends solely on what appears on the

face of the document, to the exclusion of all extrinsic

evidence to prove the contrary ; for, to admit evidence to

invalidate it, would lead to the intolerable inconvenience of

holding a collateral inquiry, to the interruption of the trial

of the cause in which the paper was tendered (5).

»» See post, § 266. 5 C. P. D. 50 ; and see per Brett,

" Gore V. Brazier, 3 Mass. 523. L. J., in lies v. West Ham Union,
See ante, § 268. 8 Q. B. D. 69, 51 L. J. 24. Comp.

»* R. V. Tonbridge Overseers, Brigden v. HeigUes, 1 Q. B. D.
L. R. 13 Q. B. D. 34§. 330 ; Tassell v. Ovenden, 2ld. 383;
" lb., per Brett, M. R. See for Lester v. Torrens, Id. 403 ;

Bosley

an instance of the application of v. Davies, 1 Id. 84.

the argument from inconvenience (J) Whistler v. Forster, 14 C. B.

to construction of an obsciire act, N. S. 248 ; Austin v. Bunyard, 6

Duquesne Sav. B'k'a App., 96 Pa. B. & S. 687 ; Galty v. Fry, 2 Ex.

St. 298. D. 265 ; comp. Clarke v. Roche, 47

(a) Patten v. Rhymer, 3 E. & L. J. Q. B. 141.

E. 1, 29 L. J. 189; Corbet v. Haigh,

23
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§ 253, Joint and Several Offences and Penalties. Comples Act.

—

Acts which impose a pecuniary penalty have sometimes given

rise to a question, when there were two or more offenders,

whether one joint or several separate penalties were intended

;

and this, where tlie Act has left it open to doubt, has been

said to depend on whether the offence was in its nature joint or

several. When the offence is one in which every participator

is justly punishable in proportion to the part which he took in

it, the inference would obviously be that a separate penalty on

each was intended. In the offence of assaulting and resisting a

custom-house officer, one may resist, another molest, a third

run away with tlie goods ; all are distinct acts, each a separate

offence, and each offender would be liable for his own separate

offence (a). So, under the Toleration Act, which enacts

that if any person or persons maliciously disturb a congre-

gation, such "person or persons" shall, on conviction of

" the said offence," be liable to a penalty of 201., it was held

that every person engaged in such a disturbance would be

liable to a separate penalty (J). \

So, where two men were convicted of an assault and

sentenced to pay one penalty, under the 9 Geo. 4, c. 31, the

conviction was quashed ; because a penalty ouglit to have

been imposed on each offender severally, the offence being

in its
'
nature several (c). And under the 1 & 2 "Will. 4, c.

32, s. 30, which enacts that if " any person" shall trespass in

the daytime on land in search of game, "such persons" shall

be liable to a penalty of two pounds, every offender is liable

to a separate penalty {d).

§ 254. But it has been said that where the offence is

in its nature single,—[and if the statute contemplates one
offence, in the commission of which two classes of offenders

may be engaged, an offence by both is one and entire"]—
and is punished by a pecuniary penalty, only one penalty

(a) P«r Lord Mansfield in R. v. (c) Morgan v. Brown, 4 A. & E.

^i?'''^®'<P°'*'P- ®^*^- [^^^ '° s*™« 615. See also R. v. Martin, 5 Q.
eftect: Sedgw., at p. 79, citing, in B. 591.
addition, Palmer v. Conly, 4 Denlo, (d) Mayhew v. Wardlev 14 C.
(N. Y.) 876; Conley v. Piilmer, 3 B. N. S. 550.

^T%^^- ZV^^^n. T, . „ " People ^- Kobb. 3 Abb. App.
(J) R. V. Hube, 5 T. R. 543. Dec. (N. Y.) 539
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can be imposed on all the offenders jointly; that if it

is the offence, and not the offender, that is visited with

punisjiment by the statute, only one penalty is incurred,

however large may be the number of persons who incurred

it." Thus [an act imposing a penalty on managers of the-

atrical exhibitions without license, and on the owner, etc.,

of the buildings let therefor, created but one offence, and

but a single penalty, and a complaint against both for the

penalty stated but one cause of action." Thus, too,] under

the statute of Anne, which enacted that if any unqualified

"person or persons" kept or used hounds for destroying

game, '' the person or persons " so offending should forfeit

five pounds, it was held that to keep or use a greyhound for

such a purpose was punisliable by one penalty only, whether

the dog was kept or used by one or by several persons.

Only one dog was kept, it was said, and only one penalty,

falling on all the offenders jointly, was imposable (a). The
decision has been perhaps better defended on the ground

that the Act, in speaking of " persons " in the plural, and

providing that for such " offence," in the singular, they

should pay five poutads, and not five pounds " each," one joint

offence and penalty were contemplated (S). In an old case

cited in support of this construction, it was held that the

statute 1 & 2 Phil. & M. c. 12, which prohibited the

impounding of a distress in a wrong place, " upon pain every

person offending should forfeit to the party grieved for every

such offence " a hundred shillings and treble damages, gave

only one penalty against three persons (c). But although

this decision is said to have been based on the ground that

the offence was one only, and joint, the penalty was recover-

able only by the party grieved, and was consequently to be

regarded as a compensation to him, not as a punishment on

" See to same effect, Sedgw., at Mod. 36 ; R. v. Bleasdale, 4 T. R,

p. 79, citing Warren v. Doolittle, 809.
5 Cow. (N. Y.) 678; Palmer v. (S) Per Alderson, B., in R. v.

Conly, supra ; Conley v. Palmer, Dean, 13 M. & W. 43.

supra. («) Partridge, v. Naylor, Cro.
" People V. Kobb, supra. Eliz. 480, cited in R. v. Clarke,

(o) Hardyman v. Whitaker, 3 Cowp. 610; R. v. King, 1 Salk.

East, 573n.; R. v. Matthews, 10 183.
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the ofiEenders {a). Viewed in this light, it is clear that only

one penalty could be recovered ; for the injury was the same,

whether it was done by one or by several persons ; and it

could hardly have been intended that the pecuniary com-

pensation for a wrong should vary in amount with the

number of persons concerned in doing it.

In referring to cases of this kind, Lord Mansfield observed

that if partridges were netted by night, two or three or more

men might draw the net, but still it constituted but one

offence ; and that killing a hare was but one offence, whether

one killed it or twenty, and that it could not be killed more

than once (5). But however pertinent such considerations

might be in measuring the damage done to the owner of the

game, they seem less applicable to the qtiestion of punishing,

on public grounds, a breach of the law. The question

whether the offence was joint or several evidently arose, not

from the nature of the offence, but from the nature of the

penalty. If the penalty had been corporal instead of

pecuniary, the distinction between joint and several offences

could hardly have occurred ; for it would have been found

difficult to apply the rule of one joint penalty to two

offenders sentenced to five weeks' imprisonment or twenty-

five lashes. It would seem that the question whether the

penalty is to be understood as separate or joint, where the

Act is not explicit, would be better governed by the

consideration whether the penalty was intended as compen-
sation for a private wrong, or as a punishment for an offence

against public justice."

§ 255. [Similarly, where the penalty is imposed upon
a complex act, or several acts, constituting, in fact,

but a single oSence. Thus, where an act of Congress
imposed a penalty upon any person using "any still or

stills" in distilling spirituous liquors, without having a

license therefor, it was held that the use of two stills sub-

jected such a person to but a single, not the double, penalty,

the use of the still or stills being but a single act, for which

(a) See ex. gr. Stevens v. Jea- (6) In R. v. Clarke, Cowp. 612.
cocke, 1 Q. B. 731.

. « See post, § 259.
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one single penalty only could be recovered." So, where an

act provided that a person selling liquors at retail without

license, or selling such to be drunk at his house without

entering into a recognizance prescribed, should, for each

ofience, forfeit $25, it was held that only one penalty of

$25 could be incurred for each of these two ofEences, though

it was proved, e. g., that the offender had sold liquor to five

several persons at five several times." So there can be but

one violation by the same person on the same day of an act

prohibiting and punishing the "performing any worldly

employment or business whatsoever " on Sunday."]

§ 256. It is hardly necessary to add that all such con-

siderations are immaterial where the language of the Act
is not open to doubt. Thus, where it was enacted that

" every person " who assisted in unshipping or conceal-

ing prohibited goods should forfeit treble their value or

lOOZ.,' at the election of the Commissioners of Customs, it

was held that every person concerned in the offence was

liable to a separate penalty (a) ; although undoubtedly the

offence was as joint in its nature as in the case of the wrong-

ful removal of the distress (J). [And so as to the severable-

ness of the offences. Thus, where an act which made

brokers and private bankers failing to make a report,

required by the second section, of their names, place of busi-

ness and capital employed, and an annual return, required

by the first section, of the profits of their business, liable to

a penalty " for every such neglect or refusal," it was held

that separate penalties were to be imposed upon the neglect

to make the report, and upon the neglect to make the

return. " Each is indispensable—the report, that it may be

known to the Commonwealth who is liable to taxation ; the

retui-n, that the means of assessing the tax may be fur-

nished. The report is once for all time the party may con-

tinue in business ; the returns annually until he ceases. It

»8 Buckwalter v. U. S., 11 Serg. Com'lh, 2 Pears. (Pa.) 213 ; Reifl

& R. (Pa.) 193. V. Com'th, 43 Leg. Int. (Pa.) 90.
»» "Washburn v.McInroy, 7 Johns. (a) 3 & 4 W. 4, n. 63; R. v.

(N. T.) 134. Dean, 13 M. & W. 140.

«» Crepps V. Durden. 3 Cowp. (S) Partridge v. Kaylor, Cro.

640 ; Friedeborn v. Com'th, 113 Eliz. 480.

Pa. St. 243, overruling Duncan v.
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is clear that the offences being different in kind, independent

in act, and distinct in time, each is liable to punishment.

When the Legislature, therefore, said, every such neglect or

refusal should be the subject of a penalty, it becomes very

plain it did not refer to a joint neglect of several acts impos-

-sible of simultaneous performance. Had the word ' every

'

been omitted, the language might have been dubious; but

with it before us, as a part of the very letter of the act, we

are admonished by the reference [' such '] to resort to the

separate sections to ascertain the neglect or refusal referred to,

and thus compelled to give the distributive word ' every

'

a reference to each : reddendum singula singulis.""

§ 257. Actions for Penalty where Several are Aggrieved.—

[The exact converse of the question above discussed arises

where the statute imposes a penalty for an offence, and

gives a right of action for the recovery thereof to several

persons affected by its commission. Has each of these per-

sons a right to sue for the same ? or, in other words, may

the penalty be doubled, trippled, etc., according to the num-

ber of the persons affected ? It, would seem that the solu-

tion of the question is to be governed also " by the conside-

ration whether the penalty was intended as compensation

for a private wrong, or as a punishment for an offence

"

against the public," but with the opposite result. Thus,

where an act provided, that if any justice of the peace should

join in marriage " any person or persons," without previous

publication as required by the act, he should, " for every

such offence," forfeit the sum of fifty pounds, to be recov-

ered " by the person or persons grieved, if they will sue for

the same,"—the " persons grieved " being the parents of the

parties joined in marriage. It was held that only one pen-

alty of fifty pounds could be recovered against a justice for

joining two persons in marriage, and that a recovery by the

parent of one of the parties barred an action for it by the

parent of the other." " It appears to me," said Mr, Chief

" Com'th V. Cooke, 50 Pa. St. R. (Pa.) 287 ; Burns v. Bryan, 1

201, 207-8. Pitts. (Pa.) 191, unless the prior
•' See ante, § 255. iudgment was the result of collu-
" Hill V. Williams, 14 Serg. & sion : Ibid.
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Justice Tilghman," " that the act of the justice in marrying

any persons . . is the' offence on which the penalty is

inflicted, and that it is but one offence, although two persons

are joined in marriage, and the parents of each may be

grieved by it. The object of tlie law was not so much to

make a compensation, to the injured parents ... as to deter

all persons from being accessory to these clandestine mar-

riages . . . Where the parents of both man and woman are

grieved by the marriage, it is mnch more reasonable to say,

that both may join in the action and sliare the penalty, than

that the justice shall pay a hundred pounds Vhere the law

has said he shall pay fifty pounds.""

§ 258. Presumption against Injustice.—Whenever the lan-

guage admits of two constructions, it is obvious that the

more reasonable of the two should be adopted as that which

the Legislature intended (a). [If the words of a statute,

though capable of an interpretation which would work

manifest injustice, can possibly, within the bounds of gram-

matical construction and reasonable interpretation, be other-

wise construed, the court ought not to attribute to the

Legislature an intention to do what is a clear, manifest and

gross injustice.*' On the contrary, the presumption always

is, where the design of an act is not plainly apparent, that

the Legislature intended the most reasonable and beneficial

interpretation to be placed upon it." It is obvious that the

administration of justice requires something more than the

mere application of the letter of the law, designed for some

particular class of ordinary cases, to all others, however

modified by accident or withdrawn by extraordinary eircum-

" In Hill V. Williams, supra, at and R. v. Land Tax Com., 3 E. &
p. 288. B. 716 ; per Keating, J., in Boon

'' The person first bringing an v. Howard, L. R. 9 C. P. 308 ; per
action for a statutory penalty Brett, L. J., in R. v. Monck, 2 Q.
acquires a right to it which no B. D. 555 ; Smith v. G. W. R. Co.,
other common informer can divest; 3 App. 165 ; per Lord Blackburn,
so that, while the former action is in Rothes v. Kirkaldy Commission-
pending, a subsequent writ is bad ers, 7 App. 702.
ab initio ; Dozinr v. WWliams, 47 *' Plumstead B'd of Works v.

Miss. 605. But, until reduced to Spackman, L. R. 13 Q. B. D. 878,
judgment, there is no vested right per Brett, M. R.
in the penalty in any one: State " Richards v. Dagget, 4 Mass.
v. Youmans, 5 Ind. 280. 634, 537 ; Somerset v. Dighton, 12

(a) Per Lord Campbell, in R. v. Id. 383, 385.

Skeen, Bell, 97, 28 L. J. ^, C. 98,
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stances from the spirit of its enactment." It foUc.vs that

" general terms should be so limited in their application as

not to lead to injustice, oppression, or an absurd conse-

quence." It will always, therefore, be presumed that the

Legislature intended exceptions to its language which would

avoid results of this character. The reason of the law in

such cases should prevail over its letter.""] Thus, where a

by-law authorized the Poulters' Company to fine " all

"

poulters in London or " within seven miles round," who re-

fused to be admitted into their company, it was held that,

inasmuch as no poulter could legally belong to the company

who was not also a freeman of the City, the by law was to

be construed as limited to those poulters who were also free-

men ; to avoid the injustice of punishing men for refusing

to enter into a company to which they could not legally

belong {a). The Merchant Shipping Act of 1873, which

enacts that if, " in any case of collision," it is proved that any

of the regulations for preventing collisions had been infringed,

the ship which infringed them shall be deemed in fault,

unless the' circunistanees justified it, would apply only to

cases where the infringement could have contributed to the

collision, but not where it could not possibly have done so

(5); just as an Act which imposes a penalty for piloting a

ship down the Thames without license, is evidently limited

to piloting on a voyage, and would not apply to a person in

charge of a ship when merely shifting from one wharf to

another to unload the cargo (c). An Act which provided

that no writ or process should issue for anything done under

it but after a month's notice, would not apply to proceed-

ings for an injunction ; for if it did, the wrong might be

irremediable, which Could not be intended {(T). Besides,

the object of the provision was only to give the defendant

«» Clink's Succession, 11 La. An. Exp. Ellis, 11 Cal. 223 ; Bish., V^'t.
124. L..§93.

•' Or to absurdity, injustice, con- (a) Poulters' Co. v. Phillips, 6
tradiction, or unreason, all of Bing. KT. C. 314; Dimsdale v.
wliich should be, it possible, avoid- Saddler's Co., 32 L. J. Q. B. 837.
ed in the construction : Hunt v. (i) 8(j & 37 Vict c 85 s 17
E. R. Co. (Ind.) 11 "West. Rep. The Englishman, 3 P. D. 18 ;" The
107; Sawyer v. State (Ohio) lb. 283. Magnet, The Fanny Carvill L. R.
™ U. 8. v. Kirby, 7 Wall. 482, 4 A. & E. 417, 44 L. J. Adm. 34

486-7 ; and see to similar effect : (c) R. v. Lambe 5 T R 76
Reinhe v. Smythe, 13 Id. 162; (d) Alty.-Genl. v. Hackney

Board,!,. R. 20 Eq. 636.
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time to make amends before be was sued with tbat object

(a). The 12 & 13 Yiet. c. 92, s. 5, which requires " every

person," who impounds an animal, or causes it to be

impounded or confined, to supply it with food, would not

apply to tiie keeper of the pound (b).

The enactment in the Licensing Act of 1872, that " every

person found drunk on licensed premises " should be liable

to a penalty, though literally wide enough to include the

publican who had got drunk anywhere, and was found in

that condition in his bed after the house was closed, would

be construed, according to the manifest object of the Act, as

confined to persons found on the premises while using it as

a house for public resort (e).

§ 259. A statute which enacts that a person who has

been convicted by justices of an assault, and has suffered the

punishment awarded for it, shall be released from all other

proceedings " for the same cause," would not be construed

as exempting him from prosecution for manslaughter, if the

party assaulted afterwards died from the effects of the assault

;

such a construction would defeat the ends of justice {d).

An Act which imposed a penalty on any sheriff or bailiff who
carried a person arrested for debt to prison for twenty-four

hours, though it might render the former liable for the act

of the latter, his servant, as w&U as for his own, would not

be construed to admit of his being sued, after the penalty

had been recovered from the bailiff; for this would be to

gire the plaintiff a second penalty for the same act, after he

had been compensated by the first ; and would, indeed, make
the bailiff liable to pay twice, as he would be bound by the

usual bond to indemnify the sheriff (e)

An Act (5 & 6 Vict. c. 39, s. 6) which protected a fraudu-

lent agent from conviction, if he " disclosed " his offence on

(a) Flower v. Lord Leyton, 5 Ancketill v. Baylis, 53 L. J. Q. B.
Ch. D. 347. 104.

(J) Dargan v. Davies, 2 Q. B. (d) R. v. Morris, L. E. 1 C. 0.
D. 118. 90. [" Same ofEence " means same

(c) 33 & 84 Vict. c. 29 ; Lester v. both in law and in fact : U. S. v.

Torrens, 2 Q. B. D. 403. See Cashiel, 1 Hugh. 652.]
"Warden v. Tye, 2 C. P. D. 74. (e) Peshall v. Layton, 2 T. E.
Comp. Patten v. Ehymer, sup., § 712. See Wright v. London Omni-
253. See another illustration in bus Co., 3 Q. B.' D. 271. [See

ante, § 255.]
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oath, in any examination in bankruptcy, was held not to

include a confession made there after commitment by a

magistrate, which was in substance only a repetition of the

facts proved before the latter ; on the ground that it would

have been absurd and mischievous to enable a man to provide

an indemnity for himself, by simply making a statement of

facts already known and provable aliunde, and not in any

way advancing either civil or criminal justice by the alleged

" disclosure " (o).

§ 260. Although there is no positive rule of law against a

retrospective rate (5), enactments which authorize the im-

position of rates and similar burdens on the inhabitants of a

locality have been repeatedly held not to authorize, without

express words, a retrospective charge ; on the ground of the

injustice of throwing on one set of persons a burden which

ought to have been borne by another at a former period (c).

And where the Act makes the occupier rateable at what a

tenant from year to year would give for it, it would be under-

stood, where the property was subject by law to restrictions

which prevented the occupier from obtaining the full value,

that the hypothetical tenant was similarly subject to them (d).

An Act which prohibits the negligent use of furnaces in

such a manner as not to make them consume smoke, " as far

as possible," means only so far as the smoke can be consumed

(a) R. V. Skeon, Bell, 97, 28 L. J. Newton v. Young, 1 B. & P. N.
M. C. 91. So hold by nine judges E. 187 ; R. v. Maulden, 8 B. & C.
against five. See Lewea v. Bar- 78 ; R. v. Dursley, 5 A. & B. 10

;

nett, 6 Ch. D. 252, 47 L. J. 144. Waddington v. London Union, 28
(J) See Harrison v. Stickney, 2 L. J. M. C. 103 ; R. v. Stretfleld,

H. L. 108 ; R. v. Carpenter, 6 A. 32 L. J. M. C. 236 ; Bradford
& E. 794; R. v. Read, 13 Q. B. Union v. Wilts, L. R. 3 Q. B. D. 604;
524 ; Jones v. Johnson, 7 Ex. 452, R. v. Wigan, 1 App. 611. [Simi-
21 L. J. M. C. 102 ; E. v. Maiden- larly, although there is nothing to
head, 8 Q. B. D. 339, 51 L. J. 209. prevent the Legislature, if it so
[See New Engl., etc., Co. v. chooses, to impose double taxation,
Montgomery Co., 81 Ala. 110, it is said, in the Druggists' Case,
where it is said that the Legislature 85 Tenn. 449, to be safe, in the
may impose taxes, having a retro- construction of revenue laws, to
active operation, and may take the presume against an intent to
profits or income of a business for Impose double taxation on the same
a preceding year as the measure business or privilege. In Hann.,
of assessment : but t:iat such an etc., R. R. Co. v. Shacklett, SO Mo.
intention is not to be presumed in 550, the idea of double taxation is
the absence of clear and indisputa- treated as an absurdity.]
ble expressions.! (d) Worcester v. Droitwich, 9

(c) Tawny's Case, 2 Salk. 531
; Ex. D. 49.



§ 261] TJNEEASOM-, ETO. 347

consistently with the due carrying on of the business for

which the furnace is used, and not as far as it is physically

possible to consume it, without regard to ithe detriment which
the business carried on would suffer ; the Act not having

expressed any intention to interfere with it (a). The Carrier's

Act (11 Geo. 4 & 1 Will. 4, c. 68), which exempts carriers

from responsibility for the loss of certain articles worth more
than ten pounds, unless their nature and value are declared,

but enacts also that the Act shall not affect any special

contract of carriage, was construed not literally, as making
the Act inapplicable whenever any special contract was made,

bat only as not affecting any special contract inconsistent

with the exemption provided by the Act (5).

§ 261. [So, where the terms of an act imposing joint and

several liability for the debts of a corporation upon its

trustees, as the consequence of their neglect to make and

publish certain annual returns required of them, were broad

enough to include debts of the company to an individual

trustee, the injustice resulting from such a construction, with

the effect, manifestly improper, of allowing one trustee to

avail himself of the default of the board, of which he was

an integral part, to establish a right of action in his favor

against his fellows, induced its rejection." Under an act

giving to city councils the power to make and establish

rules and regulations for the better regulation of pit or bay

windows, whilst it authorizes them to ordain general rules

upon the subject, does not permit any special legislation

thereon, or the granting of any special licenses to individuals

to erect and maintain bay or oriel windows in the public

highway beyond the established building line." Under an

act which grades the salaries of certain county officers accor'l-

ing to the population of a county,, an officer, in order to be

entitled to a certain salary claimed by him, must show that

(o) Cooper v. WoUey, L. R. 3 Ex. as not extending to any such
88. injury caused by the shipowner or

(J) Baxendale v. The G. E. R. his servants : Phillips v. Claik, 3
Co., L. R. 4 Q. B. 345. The oidi- C. B. N. S. 156

;
Qzech v. Gen.

naiy stipulation in a bill of lading, Steam Nav. Co., L. R. 3 C. P. 14.

excepting liability for breakage, " Briggs v. Easterly, 63 Barb,
leakage and damage, would be (N. Y.) 51, post, § 367.

similarly limited in construction, " Reimer's App., lOOPa, St. 188
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the number of inhabitants in the county, at the time he

entered upon his office, was such as to class it as a county in

which the salary asked by him is, by the act, payable there-

for." Obviously, '* whatever the population may previously

have been, or what it may thereafter become, does not con-

trol the case."" Hence, where, by the United States decen-

nial census of 18Y0,"a county contained 160',915 inhabitants,

and in 1878 a part of its territory was separated from it to

erect a new territory, leaving, according to the census, in the

remaining portion less than 150,000 inhabitants, and it was

shown that tlie new territory, in that year, contained 80,000

inhabitants, an officer of the old county, entering upon his

office in 1880, was held not to be entitled to the salary

appointed for such officers in counties having " less than

250,000 and over 150,000 inhabitants."" The object of an

exemption from execution, ordained by an act, of tools, etc.,

being to prevent persons in financial distress from being

deprived of the means of earning a livelihood, it was held to

contetnplate, as a probable contingency, that the loss of all

property not so exempt might cause at least a temporary

cessation of business and employment, and such stoppage,

therefore, was held not to forfeit the exemption." Under
an act requiring raili-oad companies to erect and maintain

fences along their lines, and for failure to do so making
them liable for all damages resulting therefrom, it was held

that a railroad company was not liable for injuries resulting

from a casual defect in the fencing, as though it were an

insurer, but that the question of its liability, in such

cases, was a question of neglect of duty." It has been
seen" how, to obviate unreasonable and unjust results,

the words " owner," " occupier," and the like, have been

given a construction greatly departing from their usual and
ordinary significations, and'" that a construction of a statute

"Monioe v. Luzerne Co., 103 not be assumed ; Ibid.
Pa. St. 278. " Ibid.
" lb., at p. 281. " Harris v. Haines, 30 Mich. 140.
" And m ihe absence of evi- '» Murray v. R. R. Co., 3 Abb.

dence, an increase of population App. Dec. (N. Y.) 339.
between its date and tliat of the " Ante, Sg 05-96.
beginning of the officer's term, will "> Ante, ^ 180 note.
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which would make a man guilty, regardless of his intent,

should not, unless unavoidable, be adopted."

§ 262. Summary Proceedings.— [It has been said that the

law abhors all ex parte proceedings without notice," and

that, consequently, to take a man's property and assess his

damages, without notice to him, is repugnant to every

principle of justice." Accordingly, it is laid down as a rule,

that, wherever the Legislature authorizes, and precribes a

mode for, the taking of property, it is to be presumed that

notice is to be given to the parties in interest ;" and, as a

necessary corollary of this presumption, that, where the

statute unequivocally dispenses with such notice, it is to be

strictly construed ;" as is also a statute permitting construc-

tive service of notice, etc."]

§ 263. Limits of Effect of Presumption against Injustice.—It is

to be borne in mind that the injustice and hardship which the

Legislature is presumed not to intend is not merely such as

may occur in individual and exceptional cases only." Laws

are made ad ea qnse frequentius accidunt (a) ; an^ individual

hardship not unfrequently results from enactments of general

advantage. The argument of hardship has been said to be

always a dangerous one to listen to (5). It is apt to intro-

" Bradley v. People, 8 Col. 599. act of the California Legislature,

See another instance of a construe- authorizing atUohments against

tion against unreason and injustice, boats and vessels " used in naviga-

ante, § 143, Philadelphia v. Pass, tins; the waters of the state," was
Ky. Co., 103 Pa. St. 190. See, also, held not to include a vessel belong-

Marsh v. Nelson, 101 Pa. St. 51, ing to New York, intended for

55, where it was said :" If it was trade between New York and
the design to do away with the dis- China, and navigating the waters

tinclion between seated and of California only to the extent of

unseated lands, it is likely that the sailing from the ocean to San
right of redemption would have Francisco: Souter v. The Sea

been placed upon the same footing." Witch, 1 Cal. 163 ; and see Tucker
" Neeld's Road, 1 Pa. St. 353, v. The Sacramento, Id. 403 ; Piay

855. V. The Henry Harbeck, Id. 451.
»3 Ibid. 86 Stewart v. Stringer, 41 Mo. 400;

" Boonville v. Ormrod, 26 Mo. Gray v. Larrimore, 3 Abb. U. S.

193 ; Wickham v. Page, 49 Id. 636. 543. And so as to statutes allow-

That a statute will not be construed ing summary proceedings to obtain

to authorize judicial proceedings possession of land : Baldwin v.

in general, without notice to the Cooley, 1 Rich. N. S. (S. C.) 356.

party to be affected by them, see " See- ante, § 351. .

Bish., "Wr. L.. S§ 35, 141, and cases (a) Dig. 1. 9. 3—10. [3 Inst,

there cited. 237.]
» See ante, § 158, and post, (J) Per Cur. in Munro v. Butt, 8

§ 334. Upon Oiis principle, an E- & B. 754. [Ante, § 351.]
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duce bad law (a) ; and has occasionally led to the erroneous

interpretation of statutes (5). Courts ought not to be

influenced or governed by any notions of hardship (c)

They must look at hardships in the face rather than break

down the rules of law (c?) ; and if, in all cases of ordinary

occurrence, the law, in its natural construction, is not incon-

sistent, or unreasonable, or unjust, that construction is not

to be departed from merely because it may operate with

hardship or injustice in some particular case (e).

§ 264. Presumption against Absurdity.—[The presumption

against absurdity in the provision of a legislative enactment

is probably a more powerful guide to its construction, than

even the presumption against unreason, inconvenience, or

injustice. The Legislature may be supposed to intend all of

these ; but it can scarcely be supposed to intend its own

{a) Pe?' Rolfe, B., la Winterbottom
V. Wright, 10 M. & "W. 116

;

Brand v. Hammersmith R. Co.,
L. R. 3 Q. B. 341 ; Adams v.

Graham, 33 L. J. Q. B. 71.

(J) Comp. ex. gr. Perry v. Skin-
ner, 2 M. & W. 471, with R. V;
Mill, 10 C. B. 879, 1 L. M. & P.
695 ; and H. v. Shiles, 1 Q. B. 919,
and Welch v. Nash, 8 East, 894,
with R. V. Phillips, L. R. 1 Q. B.
648. See Be Palmer, 21 Ch. D.
47.

(c) Per Lord Abinger, in Rhodes
V. Smethurst, 4 M. & W. 63.

(d) Per Lord Eldon, in the
Berkeley Peerage, 4 Camp. 419,
and in Jesson v. Wright, 2 Bligh,
55 ;

per Jessel, M. R. , in Ford v.
Kettle, 9 Ch. D. 439, 51 L. J. 559,
and Kirk v. Todd, 21 Ch. D. 488.

(e) See Co. Litt. 97b, 152b ; per
Parke, B., in Miller v. Salomons, 31
L. J. 193, and Williams v.
Roberts, 7 Ex. 638, 32 L. J. 64.
[The maxim ad ea qu£B frequen-
tius, etc., above referred to, is used
also to express a very dtCEerent idea
appropriate to the present subject.
" The operation of statutes is gen-
erally confined to things which
occur most frequently, and is not
extended to everything that may
possibly happen. Ad ea quae
trequentius accidunt adaptantur
jura. ' In construing a statute we
must not look to cases of very rare

and singular occurrence, but to
those of every day's experience :

'

Hyde V. Johnson, 2 Bing. N. C,
at p. 780, per Tindal, C. J. But
this rule must not be carried so far
as to defeat the real object of any
statute, either by the omission of
cases which come within its lan-
guage, or the extension of such
language to cases which it cannot
fairly include. The rule and its

limits are thus stated in an early
case : ' When the words of a law
extend not to an inconvenience
rarely happening, and do to those
which often happen, it is good
reason not to strain the words
further than they reach by saying
it is casus omissus, and that the
law intended quse frequentius
accidunt. But it is no reason when
the words of a law do enough
extend to an inconvenience seldom
happening that they should not
extend to it as well as if it hap-
pened more frequently because it

happened but seldom:' Bole v.
Horton, Vaughan, at p. 373. . .

' We cannot agree that the small-
ness of the evil to be remedied, if
the words are understood in their
strict and proper sense, is a good
reason for reading them in another

:

'

Dimes v. Grand Junction Canal
Co.. 9Q. B., at p. 514:" Wilb.,
Stat. L., pp. 169, 170.
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stultification. Accordingly, it lias been said, that, when to

follow the words of an enactment would lead to an absurdity

as its consequences, that constitutes sufficient authority to

the interpreter to depart from them." No doubt, where a

statute declares " all the officerSj" etc., abolished, a departure

from such language to the extent of reading " officers " as

" offices " held by the officers designated, is amply war-

rented." And where the close interpretation of a loosely

amended enactment would lead to consequences so dangerous

and absurd that they could never have been intended, the

court may draw its construction from other analogous pro-

visions, with the effect of supplying an omission in the

act under construction." In general, it may safely be, said,

that where words in a statute are susceptible of two

constructions, of which one will lead to an absurdity, the

other not, the latter is to be adopted," though it be not the

literal construction," but a liberal one." For instance, an

act punishing the " willfully destroying " a fence, would be

Jield to apply only to such acts of destruction as were tres-

passes." In such cases, the apparent intent of the statute

must prevail over a literal construction of its terms."

§ 266. Construction ut magis valeat, etc.—[There is the

strongest kind of presumption against the existence of that

species of absurdity in the intention of the Legislature which

would consist in a design to defeat its own object. Tet it

not infrequently occurs that one portion or provision of a

statute, if literally or even naturally construed, would

practically nullify the whole, or some material portion, of

the remainder of the act, with the effect of defeating its

obvious purpose. In cases of this descrii^tion, it is a settled

rule of construction, flowing from the obvious absurdity of

any other, that such an interpretation shall, if possible, be

placed upon the statute, ut magis valeat quam pereat,

" Perry Co. v. JefEerson Co., 94 §§ 81, 200, and case there cited.

111. 214. »« See Ibid. ; People v. Admire,
" Ohio V. Covington, 29 Ohio 89 111. 351 ; State v. Clark, 29 N.

St. 102, 117. J. L. 196 ; Henry v. Tilson, 17 Vt.
*o Foley v. Bourg, 10 La. An. 479.

129. " Gilkey v. Cook, 60 "Wis. 133.
•' Philadelphia v. Pass. Ry. Co., " State v. Clark, supra.

102 Pa. St. 190, 197; Jeffersonville " Chandler v. Lee, 1 Idaho, N
V. Weems, 5 Ind. 547; Bish., Wr. L., 8. 349.

\
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[It has been seen that everj clause and word of a statute

is presumed to have been intended to liave some force and

effect." A fortiori, the language of a statute is to be given

such a construction as will give the act some force and

effect." "It is a cardinal rule, that all statutes are to be so

construed as to sustain, rather than ignore, them ; to give

them operation, if the language will permit, instead of

treating them as meaningless." But beyond this, "the

duty of the court, being satisfied of the intention of the

Legislature, clearly expressed in g, constitutional enactment,

is to give effect to that intention, and not to defeat it by

adhering too rigidly to the mere letter of the statute, or to

technical rules of construction." Hence, in the construction

of statutes an interpretation is never to be adopted that

would defeat the purpose of the enactment, if' any other

reasonable construction can be found which its language

will fairly bear'"—and this applies as well to penal as to

other statutes.'" Thus, an appropriation of $200,000 for the

erection of buildings authorized which must cost three times

that amount, would not be construed as a limitation upon

the expenditure ; for that would defeat the object of the

law :'" and a declaration, in the last section of an act, that

all acts and parts of acts relating to the subject-matter

thereof should be repealed from and after the time when
the act should take effect, would not be construed as a

repeal of that act, but of all others upon the same subject-

matter.'" For this purpose, wrong figures and dates have

been read as corrected'"— words have been treated as

surplusage'"—in sentences elliptically construed, words
evidently necessary to complete the sense have been

" Op. of Justices, 22 Pick. 571

;

both in force, rather than as the
ante, % S3. last repealing the first.

»' Nichols V. Halliday, 37 "Wis. «» Gates v. Nat'l B'k, 100 U. S.
406 ; Winter v. Jones, 10 Ga. 190 ; 239.
Simmons v. Powder Works, 7 '»» The Emily and The Caroline,
Col. 285 ; Bish., Wr. L., § 82, cit. 9 Wheat. 381 ; State v. Blair, 32
Nichols V. Halliday, supra ; Bailey Ind. 313.
V. Com'th, 11 Bush (Ky.) 688 ;

"> The Emily, etc., supra.
Manis v. State, 3 Heisk. (Tenn.) >«» Cook v. Comm'rs, 6 McLean,
315, 316. 112. And see State v. Board of

»« Howard Ass'n's App., 70 Pa. Publ. Works, 36 Ohio St. 409.
St. 844, 346. In this case, the "» State v. Slinson, J7 Me. 154.
principle was applied so as to con- '»* See post, §819.
strue two acts in pari materia as "" See post, | 801.
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supplied"'—and in a statute intended to confer jurisdiction,

the word " not," inserted, by mistake, in sUjCli a way as to

nullify the intention of the Legislature, was ignored in the

construction.'"

§ 266. Caution as to Application of Presumption against

Unreason, etc.—[But with reference to absurdities of this

class, as well as to inconsistencies, unreasonableness,

inconvenience and injustice, the rule that controls all is,

" that we are to take the whole statute together and construe

it all together, giving the words their ordinary significance,

unless when so applied they produce an inconsistency, or an

absurdity, or inconvenience so great as to convince the

court that the intention could not have been to use them in

their ordinary signification, and to justify the court in

putting on them some other signification which, though less

proper, is one which the court thinks the words will bear.'""

And " the absurdity, injustice, inconsistency, inconvenience

and incongruity, which are, if possible, to be avoided, must

be such as an examination of the statute itself and a compari-

son of all its parts would disclose ;"'°° and not such merely

as arise from local circumstances which may never have

been known to the Legislature."* Nor can the construction

contravene the language of the act, taking from it what it

clearly expresses, or putting that into it which is not there,

explicitly or impliedly. Even a failure of justice,"' or a

defeat of the object of the enactment'" will not authorize the

court, " where the Legislature have enacted something which

leads to an absurdity, to repeal that enactment and make

another for them, if there are no words to express that

intention,'"" to which the court may be convinced, from,

outside considerations, they meant to give effect. And,

where the provisions of an act are such, as, if made operative,

"" Post, 8 318, Nichols v. Hal- "» Smith v. Bell, 10 M. & W.
May, 27 Wis. 406 ; and see Phila- 378. Comp. Ryegate v. Wards-

delphia v. Pass. Ky. Co., 103 Pa. boro, 30 Vt. 746, ante, § 349.

St. 190, 197. "' See Pitman v. Flint, 10 Pick.
>»' Chapman v. State, 16 Tex. (Mass.) 506, ante, § 155.

App. 76. "' See ante, § 6.

"« Wear Comm'rs v. Adamson, "' Woodward v. Watts, 2 E. &
L. R. 3 App, Caa. 743, 764-5. B. 452. 458.

•»' Wilb., 114-115.

23



354 UNREASON, ETC. [§ 266

would violate the declared meaning and intent—to carry out

which, all other parts of the act must yield'"—the courts

have no discretion but to construe the act as inoperative."'

'" Earmers' B'k v. Hale, 59 N. as to a certain county, is wholly
y. 63. nugatory where the latter act has

'" Ibid. And a local act whose been already repealed by a general
purpose it is to repeal ageneral act act: Reed's App,, 114 Pa. St. 451^.
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OHAPTEE X.

Pebsdmption against Constbuotion PBEMirniro iMPAisrao

OF CONTRAOTS, ADVANTAGE FEOM OwN WbONO, AND
Retkospeotive Operation.

§ 267. Presumption against Impairing Contracts or Advantage from
Wrong.

§369. "Void"—"Voidable.

"

§ 371. General Presumption against Retrospective Operation.

§ 273. Prospective Effect apparently Contrary to Words.
'

§ 273. Acts affecting Vested Rights.

§ 377. Acts imposing New Liabilities.

,^ 378. Acts- confeiTing Benefits.

§ 379. Acts creating Disabilities and Limitations.

§ 380. What not -within Rule against Retroaction. Inchdkte Rights,

etc.

§ 283. Effect of Legislation in General upon Pending Cistuses.

§ 283. Where Retrospective. Operation is to be Given. Clear Intent

§ 284. Where no Vested Rights affected.

§ 385. Acts Relating to Procedure.

§ 388. Effect of Acts relating to Procedure Only on Pending Pro-

ceedingSL

§ 290. Limits of this Rule.

§ 291. Curative and Declaratory Laws.

§ 294. Amendments.

§ 267. Presumption against Impairing Contracts or Advantage

from Wrong.—On Ae general principle of avoiding injustice

and absurdity, any constmctioii would be rejected, if escape

from it were possible, wbich enabled a person to defeat or

impair the obligation of his contract by his own act, or other-

wise to profit by his own wrong. Tlius^ an Act which

authorized justices to discharge an apprentice under certain

circumstances, from his indenture, "on the master's appear-

ance" before them, would justify a discharge in his wilful

absence. The Act, it was observed, must have a reasonable

construction, so as not to permit the master to take advantage
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of his own obstinacy. It would be very bard that, supposing

the master was profligate and ran away, the apprentice should

never be discharged {a). [So, under a statute requiring the

defendant in certain actions to lile, within a specified time,

an affidavit of defence, and in default thereof entitling

the plaintiff to judgment, although the act was declared to

be out of the course of the common law, and incapable of

being extended beyond its terms,' and although, primarily,

it certainly contemplated the appearance of the defendant in

court"— it was nevertheless held that the failure of a defend-

ant, duly served with process, to enter an appearance could

not effect the plantiff's right to a judgment for want of an

affidavit of defence, where none was filed within the time

limited ; there being no reason why a defendant should have

it in his power to evade the operation of the statute by not

appearing in the action in obedience to the summons, and

thus, by his own wrongful act, to gain an advantage over

his adversary.'] For similar reasons, an Act (30 & 31 Vict.

c. 84) wliich authorized a jusLice to summon a parent " to

appear with his child " before him, for breach of the Vaccina-

tion Act, and " upon his appearance," to order the vaccina-

tion of the child, if he should find that it had not already

undergone that operation, was held to authorize such an

order without the appearance of the child, when the parent

refused to produce it. A literal construction, making the

production of the child a condition precedent to the making
of the order, would have involved the supposition that the

Legislature had intended to allow the parent to defeat its

object by disobeying the summons which it had ordered (5).

A trustee in bankruptcy who has received a sum, would be
liable to arrest under the provision of the Debtors' Act of

1869, which makes a trustee liable to imprisonment for dis-

obeying an order to pay a sum "in his possession or his

control," though in fact he had spent it all (o). [It has

W Ditton's Case. 2 Balk 490. (J) Dutton v. Atkins, L. R. 6 Q.
' Yeates v. Meadville, 56 Pa. St. B 673 > •

-*

^Vq!l"il,y„ ^°7/' 60 M. 313. "(0) 3"3 & 83 Vict. c. 71. s. 4 ;
» Sue ante, § 349. Middleton v. Chicliester. L. R.

rpl fi?7'""r,^- 1 ^'°'=^'".V
^ It^^ ^^- 153. See Lewes v. Barnett, 6
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already been seen that, under an act imposing individual lia-

bility for the debts of a corporation upon its trustees, where

they, fail to make certain required returns, a member of the

board of trustees which had been guilty of such dereliction

cannot invoke the provision for his own benefit as against

his fellows.*]

§ 268. An enactment that a compqiny should not issue any

share, that no share should vest until one-fifth of its amount
was paid up, and that the shareholder who had not paid up
one-fifth should have no right of property in the shares

allotted to him, or capacity to transfer them, was considered

as limited to protection to the public. To construe it as

applying also to the benefit of the shareholder, would have

been to absolve him from liability to pay up calls until he

had paid the requisite proportion ; or, in other words, to

enable him to profit by his own default,; a consequence too

unjust and unreasonable to have been intended (a). [So,

where a statute authorized the formation of railroad com-

panies by persons subscribing articles of association, which

were to be filed with the Secretary of the Commonwealth
and become the charter of the company, but not until $9,000

per mile had been subscribed, and ten per centum paid in

good faith, and provided that no subscription should be

taken without payment of ten per centum of the amount

subscribed, it was held that one who subscribed the articles

for such a corporation, but did not pay the ten per centum

required, could not, in a suit upon his subscription, after the

articles had been filed and the certificate of incorporation

issued, be permitted to set up his default in avoidance of

his obligation to pay the amount subscribed.' A statutory

requirement that the supervisors of townships shall afford

« Ante, § 261. Briggsv. Easterly, bury, 3 DeG.; F. & J. 80.

62 Barb. 51, is largely based on the » Garrett v. R. R. Co., 78 Pa. St.

principle that no person can, by 465. And see the same principle
bis own transgressions, create a asserted in Morrison v. Dorsey, 48
cause of action in his own favor Md. 461 ; Hager v. Cleveland, 36
against another. , Id. 476 ; Cabot, etc., Co. v. Chapin,

(a) Bast Gloucestershire R. Co. 6 Cush. (Maiss.) 50, 373. Compare
V. Bartholomew, L. R. 8 Ex. 15. ante, § 137, O'Hare v. Bank, 77
Coidp., however, R. v. Stafford- Pa, St. 96, and Penn v. Bornmau,
shire, 7 East, 549, and Exp. Par- 103 111 Sas.
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the tax-payers of the same an opportunity of paying their

road-taxes in labor gives no defence to a township in a suit

by a contractor for work done on a bridge for the -township,

where the opportunity was not so afforded.* Nor does a

statute making eight hours a day's labor, and directing that

" a stipulation to that effect shall be made a part of all con-

tracts to which the state or any municipal corporation there-

in shall be a party," avoid a contract in which that stipulation

has been omitted, nor forfeit the rights of the parties under

it.' An illustration of the principle under discussion is

afforded by a recent English case. A agreed with B to build

certain houses within a specified time, B agreeing, on their

completion, to grant A leases of the same, A to pay B a

specified rent from the date of the agreement to the expira-

tion of the leases. A failed to build the houses in the time

fixed by the agreement, and before tliey were built, a statute

rendered their erection illegal. In spite of the rule, that,

where the performance of a contract is rendered illegal by

law, the obligation is discharged,* it was held that A was not

by the statute relieved from his obligation to pay the rent

under the agreement."]

§ 269. "Void"—"Voidable."—Although the 9 Anne, c. 14,

enacted that bills and notes, founded on the consideration of

money lost at play, should be " utterly frustrate, void, and

of none effect, to all intents and purposes," its operation was
confined to preventing the drawer (or any person claiming

under him (a) ) from recovering from the loser ; but it left

the instrument unaffected in the hands of an innocent indorsee

for value suing the drawer (5). The statute was construed

as if the words were voidable as against certain persons only,

but were valid as regards othei's.

• Oakland Tp. v. Martin, 104 Pa. v. Hutchings, 10 Cal. 623 ; Dade
°*;|yl- , ^ , .

^- Madison, 6 Leigh (Va.) 401;
' Babcock v. Goodrich, 47 Cal. but contra : Fenno v. Sayre, 3 Ala.

488- 458; Ivey v. Nicks, 14 Id. 564;
.
oee post, § 461. (unless Induced by the loser to

» Gibbons v. Chambers, 1 C. & take it : see .Tones v. Sevier, 1 Litt.
^5''^

„ (Ky.) 133 ;) Chapin v. Dake, 57 111.
(a)Bowyer v. Bampton, 3 Stra. 295; Unger v. Boas, 13 Pa. St.

,M-vA A r^• , . „ ^ .
601; Harper V.Young, 112 Id»419.

(b) Edwards v. Dick 4 B. & A. And see, upon the subject, 2 Ean-
213 [See to similar effect : Fuller dolph, Comm. Paper ^517 ]
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So, where an Act provided that if the purchaser at an

auction refused to pay the auction duty, when this was made
a condition of sale, his bidding should be " null and void to all

intents and purposes," it was held that the object of the

enactment was completely attained by making the bidding

void only at the option of the seller; thus avoiding the

injustice and impolicy of enabling a man to escape fj-om the

obligation of his contract by his own wrongful act, which a

literal construction would have involved (a).

An Act which required that indentures for binding parish

apprentices should be for the term of seven years at least,

declaring that otherwise they should be " void to all intents

and purposes, and not available in any court or place for any

pnrpo&e whatever," was held, nevertheless, to make an

indenture for a shorter term only voidable at the option of

the master or apprentice ; or at all events to leave it so far

valid that service under it sufficed to gain a settlement (5).

The Act of 3 Hen. 7, c. 4, which declared that gifts of

igoods and chattels in trust for the donor and in fraud of his

creditors should be "void and of none effect," was early

held to be so only as to those whp were prejudiced by the

gift, but not as between the parties (c). Though the Sunday

Act has the effect of avoiding contracts made on Sunday by

and with tr^adesmen and other classes of persons, in the course

of their ordinary. calling, the invalidity affects only those

persons who', when contracting with them, knew their

calling ; but those who dealt with them in ignorance of it

would be entitled to sue on the contract {d). [And, though

made on Sunday, if not within the "ordinary callings" of

the parties, it is not void at all ;" and negotiable paper, drawn

(a) Malins v. Freeman, 4 Bing. Hardw. 833 ; Gray v. Cookson, Id

N. 0. 395. So, the usual stlpula- East, 13 ; R. v. St. Gregory, 3 A.
tion in a lease that if any covenant & E. 107 ; Oakes v. Turquand, L.

is broken bv the lessee, the lease E. 2 H. L. 335 ; Burgess's Case, 15

shall be void, is construed as void- Ch. D. 507.

able only at the option of the lessor. (c) Ridler v. Punter, Cro. Eliz.

The literal construction would 291 ; Bessey v. Windham, 6 Q. B.

enable a lessee to get rid of an 166. See Philpotts v. Philpotts, 10

onerous lease by wilfully breaking C. B. 85. .
-u ti.

a covenant in it. See per Lord (d) Bloxome v. Williams, 3 B. &
Caims in Magdalen Hospital v. C. 333.

Knotts. 4 App. 332. '"Sanders v. Johnson, 29 Gfi.

(6) 5 Eliz. c. 4 ; R. v. St. Nicho- 536 ; and the burden of showr ti

l4s, 2 Slra. 1066, Ca. Temp, that the act was within the " oi u i
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and accepted on Sunday, but dated as of another day, has

been held valid in the hands of an innocent holder for value

and without notice."]

§ 270. In all these cases the intention of the Legislature

was considered as completely carried out by the restricted

scope given to its enactments. But where, having regard to

the general policy of the act as well as to the language and

the structure of the sentence, it would not have that effect,

the words abridging or avoiding the effect of instruments,

contracts, and dealings would receive their primary and nat-

ural meaning. [So, under a statute whose object was the

prevention of unjust attachments, by the instrumentality of

sheriffs or their deputies, "who have great opportunities and

means of defjauding creditors by secret attachments," and

which, therefore, prohibited such from making or filling up

any plaint, declaration, writ or process, and declared " all

such acts done by either of them " void, it was held, that,

where a wi-it and declaration were written by a deputy

sheriff, an attachment made upon the writ, and the land

^seasonably set off on an execution issued on a judgment

recovered in the suit, all these proceedings were void as

against the debtor's conveyance of the land to a bonafide

purchaser for a good consideration, before judgment."]

Where, indeed, a statute not only declares- a contract

void, but imposes a penalty for making it, it is not voidable

merely {a). The penalty makes it illegal. In general, how-

ever, it would seem that where the enactment has relation

only to the benefit of particular persons, the word " void "

would be understood as " voidable " only, at the election of

the persons for whose protection the enactment was made,
and who are capable of pi-otecting themselves ; but that when

nary callings " of the parties is on property on Sunday," cit. S, 0., 18
him who sets up the defence to the Id. 280.
statute. Ill Alabama it is held that " Ball v. Powers, 62 Qa. 757.
a contract made on Sunday is not " Smith v. Sazton, 6 Pick.
void where the exigency of the (Mass.) 483. And see Penn v.
case required it, in order to prevent Bornman, 102 111. 533, ante, § 137,
a threatened loss : Hooper v. note. Compare, however, JacK«on
Edwards. 25 Ala. 528. "We v. Collins, 3 Cow. (N. T.) 85, ante,
must not so construe ns to make § 08.
the act the means of escaping from (a) Gye v. Felton, 4 Taunt. 876.
payment of debt by removal of [And see post, § 449 et seqq.]
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it relates to persons not capable of protecting themselves, or

when it has some object of public policy in view which
requires the strict construction, the word receives it natural

full force and effect {a). [Thus, it would be construed as

meaning "voidable" in an act which provides, that, "if an
owner of lands sold for taxes establishes fraud in the sale,

the sale shall be void." " In a case above referred to," it

was said : "It has been argued, that by judicial construction

. . the extent and force of the term void have been lim-

ited, so that in truth it means voidable, or to be made void

by some plea or act of the party in favor of whose interests

such statutes are set up. And there is no doubt that such

decisions . , are founded in good sense and reason, and

conform to the intention of the Legislature in their use of

the term. An infant's acts, by the common law, are said to

be void, and yet they may be confirmed on his coming of

age. Usurious debts and gaming contracts are declai-ed to

be void, and yet a plea is necessary to avoid them, and a

judgment precludes a partner from showing that they were

void." " Properly speaking, the term void means of no
legal force, null and incapable of confirmation or I'atifica-

tion." That is absolutely void which the law or the nature

of things forbids to be enforced at all." What is void can

always be assailed, in any proceeding ; what is voidable can

be assailed only in a direct proceeding instituted for that

purpose." The distinction, therefore, is
i
of the greatest

importance in its consequences as to third persons; for

nothing can be founded upon what is absolutely void, where-

as from those things which are voidable only fair titles may
flow." Nevertheless, it is a distinction which is often ignored

in statutes, the word " void " being used where " voidable " is

(a) See per Bayley, J., in R. v. " Seylar v. Carson, 69 Pa. St. 81.

Uipswell,! 8 B. & C. 471. See, also, Relatively void is that which is a
Betham v. Gregg, 10 Bing. 352, wrong to individuals, and which

'

and Storie v. Winchester, 17 C. B. the law refuses to inforoe against

953. them : Ibid.
•' Van Shaack v. Robbius, 36 " Alexander v. Nelson, 43 Ala.

Iowa, 301. 463 ; and see Swayne v. Lyon, 67
» Smith V. Saxton, 6 Pick. Pa. St. 436, 441.

(Mass.) 483. " Crocker v. Bellangee, 6 Wis.
'5 Ibid., at pp. 486-7. 645 ; Bromley v. Goodrich, 40 Id.
'« Van Shaack v. Robbins, 131.

supra.
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really inteuded." Ileiioe it is said that the term " void," as

used in statutes, does not ordinarily import absolute nullity,"

but does so only in a clear case."]

§ 271. General Presumption Against Retroactive Operation.—

Upon the presumption that the Legislature does not intend

what is unjust rests the leaning against giving certain stat-

utes a retrospective operation (a). Nova constitutio futuris

formam impouere debet, non praeteritis. They are con-

strued as operating only on cases or facts which come into

existence after the statutes were passed {i), unless a retro-

spective effect be clearly intended. [Indeed, the rule to be

derived from the comparison of a vast number of judicial

utterances upon this subject, seems to be, that, even in the

absence of constitutional obstacles to retroaction, a construc-

tion giving to a statute a prospective operation is always to

be preferred, unless a purpose to give it a retrospective force

is expressed by clear and positive command, or to 'be inferred

by necessary, unequivocal and unavoidable implication from

the words of the statute taken by themselves and in connec-

tion with the subject-matter,'" and the occasion of the enact-

ment," admitting of no reasonable doubt, but precluding all

question as to such intention." A few instances only of the

» Van Shaack v. Robbias, 36 ;)er Cockburn.C. J.,3 Q. B. D. 269;
Iowa, 201; Crocker v. Bellangee, per Pollock, 0. B., in Young v.

supra; Bennett v. Mattingly, 110 Huglves, 4 H. & N. 76 ; Vansit-
Ind. 197, 203 ; e. ^r., in a provision tart v. Taylor, 4 E. & B. 910.
declaring voi<i a married woman's " gge Bay v. Gage, 36 Barb.
contracts of buretysliip for her bus- (N. T.) 447,
band: Ibid. m People v. Supervisors of

«' Kearney v. Vaugban, 50 Mo. Essex, 70 N. Y. 228.
284. 25 See U. S. v. Hetb, 3 Cranch,

«« Brown v. Brown, 50 N. H. 399 ; Murray v. Gibson, 15 How.
588, 553. Comp. ante, § 187. A 421 ; Harvey v. Tyler, 2 "Wall. 839;
California statute tbat no contract Chew Heong v. U. S., 113 U. S.
shall be binding on a company 586 ; U. S. v. Starr, Hempst. 469 ;

unless made in writing, is hold to Costin v. Washington, 3 Cranoh
apply only to contracts wholly C. Ct. 354; Prince v. U. S., 3 Gall,
executory : Foulke v. R. R. Co., 51 304

; Warren Manuf'g Co. v. Ins.
Cal. 365. Co., 2 Paine, 501; Ellis v. Ins.

(a) 3 Inst. 293 : [Bedford v. Co., 19 Blatohf. 883 ; He Billings,
Shilling, 4 Serg. & R. (Pa.) 401, 2 Ben. 212 ; Tinker v. Van Dyke,
408, per Tilghman, C. J. And see 14 Bankr. Reg. 113 ; People v.
Taylor V. Mitchell, 57 Pa. St. 309, Columbia Co., 43 N. Y. 130;
213, per Sbarswood, J. ; Albee v. McMasler v. State, 103 Id. 547

;

May, 2 Fame, 74 ; Me Billings, 3 Quackenbusb v. Danks, 1 Denio

^^/M^D^-^T., n r • .,.„ .
(N. Y.) 128 ;

Dash V. Van Kleeck,
(6) Per Erie, C. J., in Midland 7 Johns (N. Y.) 477 ; Shepherd v

R Co. V. Pye, 10 C. B. N. S. 191 ; People, 34 How. Pr. (N. Y.) ^388 •
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operation of this rule can be' here given." An act declaring

forfeiture of dower or curtesy, " whenever a married man
shall be deserted by his wife, or a married woman by her

tosband," for the space of one year, was held to apply only

to cases of desertion beginning after the statute went into oper-

ation." A provision that married women shall be bound, like

other persons, by estoppel in pais, was held inapplieable to

the case of a mortgage made bysuch a person before the enact-

ment." An act amending a city charter and fixing tlie sala-

•ries of certain officials in the city was deemed prospective

only," and so was an act making it the duty of the auditor

of a state to pay into the state treasury 76 per cent, of all

fees collected by him, under the provisions of a certain earlier

Wade V. Strack, 1 HunJN. Y.) 96

;

3 Thomp. & 0. 165 ; Whitney v.

Hapgood, 10 Mass. 437 ; Somerset
V. Dighton, 12 Id. 383 ; Medford
V. Leai'ned, 16 Id. 215 ; Geny v.

Stoneham, 1 Allen (Mass ) 319
;

Garrett v. Wiggins, 2 111. 335

;

Mason v. Finch, 3 Id. 323 ; Guard
V. liowan, Id. 499 ; Bruce v.

Schuyler, 9 Id. 221 ; Belleville R.
R. Co. V. Gregory, 15 Id. 20 ; La
Salle V. Blancliard, 1 111. App.
635 ; Bartruff v. Remey, 15 Iowa,
257; Mcintosh v. Kilbourne, 37 Id.

430 ; Barnes v. Mobile, 19 Ala.

707; Hooker v. Hooker, 18 Id. 599;
Brown v. Wilcox, 22 Miss. 127

;

Garrett V. Beaumqnt, 24 Id. 377;
Williamson v. B. R. Co., 29 N. J.

L. 311 ; State v. Scudder, 33 Id.

203 ; Vreeland v. Bramhall, 39 Id.

1 ; Elizabeth v. Hill, Id. 555
;

State V. Newark, 40 Id. 93 ; Warsh-
ung V. Hunt, 47 Id. 256 ; Neffs
App., 21 Pa. St. 343 ; Fisher v.

Farley, 23 Id. 501 ; Becker's App.,
27 Id. 53 ; Dewart v. Purdy, 29 Id.

113; Ihmsen v. Nav. Co., 82 Id.

153, 156; Taylor v. Mitchell, 57 Id.

209 ; White v. Crawford, 84 Id.

433 ; People's Fire Ins. Co. v.

Hartshorne, Id. 453 ; Stockwoll v.

McHenry, 107 Id. 237; Vou
Schmidt v. Huntington, 1 Cal. 55;

Smith V. And. Gen., 20 Mich. 398;

Saunders v. Carroll, 13 La. An.
793 ; McGeehim v. Burke, 37 Id.

156 ; Plumb v. Sawyer, 21 Conn.
351 ; Hastings v. Lane, 15 Me. 134;

Torrey v. Corliss, 33 Id. 333 ;

Sturgiss V. Hull, 48 Vt. 302;
Briggs V. Huibbaird, 19 Id. 86

;

Richardson v. Cook, 37 Id. 599
;

Morgan v. Peri-y, 51 N. H. 559
;

State V. Atwood, 11 Wis. 422;
Seaman v. Carter, 15 Id. 548

;

Finney v. Ackerman, 21 Id. 268

;

GastOTi V. Merniam, 33 Minn. 271

;

State V. Wahola, 38 Id. 114 ; Ker-
linger v.- Barnes, 14 Id. 398 ;

Alexander v. Worthington, 5 Md.
471 ; State v. Auditor, 41 Mo. 25

;

State v Blakeman, 52 Id. 578
;

State V. Ferguson, 63 Id. 77; Ryan
V. Hoffman, 26 Ohio St. 109;
Pritchard v. Spencer, 2 Ind. 486

;

Aurora, etc , Co. v. Holthouse, 7
Id. 59 ; Hopkins v. Jones, 23 Id.
310 ; Merwin v. Ballard, 66 N. C.

398; Forsvth v. Marburv, R. M.
Charlt. (Ga.) 324 ; Bond v. Munro,
28 Ga. 597; White v. Blum, 4 Neb.
555 ; State v. Stein, 13 Id. 529

;

Stewart v. State, 13 Ai'k. 730;
Parsons v. Payne, 36 Id. 124

;

Martin v. 'State, 23 Tex. 314; and
cases infra.

*' It is a rule of construction
established by law, in Georgia
and Louisiana, that an act can
prescribe only for the future,

and in Kentucky, California,

Georgia, Louisiana, Dakota, and
Utah, that it can have no retro-

spective operation : Stimson,
Amer. Stat. L., p. 143, § 1044
" Giles V. Giles, 23 Minn. 348.
" Leverii^ v. Shockey, 100 Ind.

558.
" State V. Hill, 32 Minn 2'^5.
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statute, and of all other fees received by him on account of

services rendered in a certain department of his office." So,

an act declaring that municipal lands used for agricultural

purposes should be taxed higher for municipal purposes, than

township lands for township purposes
;

" and another declar-

ing county treasurers ineligible for more than two consecutive

terms," were each held devoid of retrospective force, so that

the former act,did not interfere with assessments made before

its passage," and the latter did not forbid a treasurer in office

for a second term to hold it again," A statute giving exclu-

sive, in the place of former concurrent, jurisdiction would

not be construed as operating retrospectively if another con-

struction could be fairly given to it
; " nor one doing the

converse, where the effect would be to subject a party to

damages. °° And an act respecting written acknowledg-

ments of rights of action will be given a prospective opera-

tion only ; " as also an act establishing a rule for the compu-

tation of time," and an act relating to appeals ;" and one for

the prevention of the spread of infectious and contagious

diseases, and imposing upon the state liability for expenses

incurred for that purpose ; " and so, too, a by-law of a

municipality passed under its charter authorizing it to pre-

scribe terms upon which certain persons might reside therein."

§ 272. Prospective Effect Apparently Contrary to Words.—
[Even where there is that in the statute which would seem
upon other principles of interpretation, to require a i-etroac-

tive construction, the presumption against the same, in the

absence of an intention otherwise demonstrable to give the

statute such an effect, will overcome the influence of such

'" Henderson v. State, 96 Ind. St. 500.
437. »9 White v. Blum, 4 Neb. 555

;

*' Stilz V. Indianapolis, 81 Ind. so as not to apply to cases cleter-
583. mined before its piissii^o : Ibid.

«^ State V. Stein, 13 Neb. 639. See Cockran v. Douglassr 3,") Pitts.
*"SUlzv. Indianapolis, supra. L. J. (Pa.) 130, post, g 373. But
" State V. Stein, 13 Neb. 839. see post, S§ 285 et seq.
o" State V. Littlefield, 98 N. 0. "» State v. Bradford, 86 Ga.

614. See post, g 388. 433 ; so that the state would not be
»« McMicliael v. Skilton, 13 Pa. liable thereunder for such expenses

St. 315. incurred before the passage of the
" Van Rensselaer v. Livingston, act : Ibid.

13 Wend. (N. Y.) 490. » Costin v. Washington, 3
»» Edmuudson v. Wragg, 104 Pa. Cranch C. Ct. 354.
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rules. Thus, where an act amended and re-enacted a former

one, which provided that every conveyance not recorded

should be void as against attachment and judgment creditors,

but omitted the words " hereafter made," contained in the

earlier act, it was, nevertheless, held that the act conld not

apply to conveyances executed prior to the statute re-enacted

by it." And so, as it has been seen" that the strict gram-

matical sense of the language used by the Legislature may give

way to a construction required by other rules of interpreta-

tion, words apparently importing a retroactive effect will

yet, in the absence of other reasons supporting such literal

construction, be so construed ^s to produce a prospective

operation. Thus, an act which makes^certain provisions

" when any judgment is obtained " is construed as referring

to such cases only " when any judgment is hereafter

obtained ;"" and so the provisions of an act regulating, with

additional requirements, appeals " in all cases in which

judgment shall have been rendered."*' Where, indeed, the

act is not of immediate operation, but limited to take effect

at a future date, tliat form of grammatical construction

reqijires a pi'ospective operation. Thus, in a statute passed

in April, to go into operation in October of the same year,

it was provided " that in all cases of partition of real estate

in any court, wherein a valuation shall have been made of

the whole or parts thereof, the same shall be allotted to such

one or more of the parties in interest, who shall, at the

return of the rule to accept or refuse to take at the valuation

offer in writing the highest price therefor above the valua-

tion returned," etc. It was said by the Supreme Court of

Pennsylvania, in denying to this provision any retrospective

force :
" This new rule of allottment [the Legislature]

enacted should not go into effect before the 1st of October,

1856. As if they had said, whenever a valuation in parti-

^'^ Gaston v. Merriam, 33 Minn, damages which "may be done"
871. The variation in the language was held to be grammatically pros-

would, under other circumstances, peclive, whilst "may have been

have been a potent indication of a done " would indicate the reverse :

change of intention : see post, Ihmsen v. Nav. Co., 33 Pa. St,.

§§ 882, 384. 153, 156.
*' Ante S 81. ^' Cochran v. Douglass, 25 Pitts.

« State V. Connell, 43 N. J. L. L. J. (Pa,) 120 ; Act 20 Apr. 1870,

106. An act imposing liability for P. L. 43. See post, g 288.
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tion shall have been made after the 1st of October, 1856,

the new rule of allottment shall apply. This phrase, ' shall

have been made,' is an instance of the future perfect tense.

It contemplates a valuation perfected, but perfected in

future, and the future of this statute was all subsequent to

the specified date. Had it been repealed before that date,

it would have had no future existence, and no operation

whatever. Though not repealed, it must not have a con-

struction that would give it effect during the period of its

suspended animation, for this were to violate the will of its

creator. Giving, then, to the words before us their genuine

grammatical meaning, we hold them applicable not tO' a

valuation made after the enactment of the law, but before it

took efiEect, but only to valuations made after the law went

into operation ; and thus construed, the statute commences,

for every purpose, in future, as Blackstone said all laws should

do."" Similarly, the words " already sustained
—"" " here-

tofore " and " hereafter "" are to be understood as referring

to the d!ate, not of the passage, of an act, but of its taking

effect ; and even in an amendment, the word " heretofore"

•was held to mean before the passage of the amendatory, not

of the original, act." Where a general statute declared^

that, unless a different time is prescribed in any statute for

its taking effect, it shall go into operation ninety days after

its passage, an act was passed giving a lien for work and
materials in the construction of a railroad, which should be

prior to all other incumbrances placed on the property,
" subsequently to the passage " of the act, it was held that a

mortgage executed prior to the passage of the act was a

superior lien to that of a claim for materials furnished after

its passage, but before the expiration of the ninety days

" Dowart v. Purdy, 29 Pa. St. McKibben v. Lester, 9 Ohio St.
118, 117. Comp. post. § 281 627, where the phrase "under the
« Jackman v. Garland, 64 Me. restri(!tions and limitations herein

^^?«'
/-ii T provided," occurring in an amend-
Onarles v. Lamberaon, 1 Iowa, ment, was construed as referring

^^ii T, , xrr ''' *'i^ restrictions, and limitatioua

or, •nl-^?P'LZ- V.^yoe Circ. Judge, provided in the original act as it

87 Mich. 287. But see Moore v. stood after all the amendments
Mausert, 49 N. Y. 832, where the made thereto were introduced in
word " hereafter,

'
m an amend- their proper places therein. See

ment was held to mean after the ante, §§ 195-198i
passage of the original act ; and
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when the act could take effect, the word "passage" being

thus construed as " taking effect.""]

§ 273. Acts Affecting Vested Rights It is chiefly where the

enactment would prejudicially affect vested rights, or the

legal character of past transactions," that the rule in question

prevails." Every statute, it has been said, which takes

away or impairs vested rights acquired under existing laws,

or creates a new obligation, or imposes a new duty, or

attaches a new disability in respect of transactions or con-

siderations already past, must be presumed, out of respect

to the Legislature (a), to be intended not to have a retro-

spective operation (J). [On the contrary, it was said in a

recent case in England, prima facie the general rule of con-

struing acts of Parliament is that they are prospective, and

rights are not to be interfered with unless there are express

words to that effect." And this requisite of express declar-

ation, positive expression, and the like, has been repeatedly

insisted upon in decisions in this country ;" and it has been

stated, that, however broad and general in its terms, a

statute is not to be construed as interfering with existing

contracts, rights of action, or suits, unless the intention that

it sliall so operate is expressly declared." So far as rights

and obligations resting upon contracts are concerned, consti-

tutional provisions interpose, in America, insuperable obsta-

cles to legislative impairment or destruction of the same,

and similar provisions in some of the states protect rights of

»» Andrews v. R. R. Co., 16 Mo. Bowen v. Striker, 100 Ind. 45,
App. 299. See for like construe- and many of the cases alread^
tion of the word "passage," under referred to.

a similar constitutional provision : (a) Per Chancellor Kent in Dasli
Harding v. People, (Coll)' 15 Pac. v. Van Kleeck, 7 Johnson, 503, &c.
Kep. 737 ; ante, §;181. (J) Per Story, J., in Soo. for
" McMaster v. Stdte, 103 N. T. Propag. of Gosp. v. Wheeler, 2

547. Gallisou, 139 ; and see per Chase,
^' See Albee v. May, 3 Paine, J., in Calder v. Bull, 3 Dallas,

n ; Hickson v. Darlow, 53 L. J., 386, 390.

Cli. D. 454 (afif'd L. R. 33 Ch. D. " Allhusen v. Brooking, L. R.
690) ; Allhusen v. BrooMtag, 26 Ch. D. 564, per Chitty, J.

L. R. 36 Ch. Div. 564; Dash v. " See Bedford v. Shilling, 4 Serg.

Van Kleeck,. 7 Johns. (N. Y.) 477
;
& R. (Pa.) 400, 408, per 'lilgbman,

Sayre v. Wisner, 8 Wend. (N. Y.) C. J. ; Lefever v. Witmer, 10 Pi
661 ; Quackenbush v. Danks, 1 St. 506. 507, per Gibson, C. J.

Deuio (N. Y.) 138 ; Bedford v. " Berley v. Rampacher, 5 Duer
Shilling, 4 Serg. & R. (Pa.) 401 ; (N. Y.) 183 ; People v. Siipej-visors,

State V. Alwood. 11 Wis. 423: 63 Barb. fN. Y.) 85.
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property and of action. Beyond that, whilst the rule above

stated is probably too strict and narrow," whatever tlie legis-

lative power npon the subject may be, an intention to sub-

vert rights of property, vested rights, should never be

imputed to a statute unless indicated in such terms, having

regard to all legitimate means of interpretation," as admit

of no doubt, but show a clear design to effect that particular

and specific purpose." General terms which may, but must

not of necessity, apply, and which the Legislature has not

particularly applied to the case, and consequently implied

or constructive repeals, cannot effect it."]

§ 274. TJie provision of the Statute of Frauds, that nc

action should be brought to charge any person on any

agreement made in consideration of marriage, unless the

agreement were in writing, was held not to apply to an

agreement which had been made before the Act was passed

(a). The Mortmain Act, in the same way, was held not to

apply to a devise made before it was enacted (5).

And the Apportionment Act of 1870, which enacts that

after the passing of the Act, rents are to be considered as

accruing from day to day, like interest, and to be apportion-

able in respect of time accordingly, would seem not to apply

to a will made before the Act, though the testator died after

it came into operation (c). [So, the Pennsylvania act of

1855, requiring devises, etc., to charities to be attested by
two disinterested witnesses, and made at least one month
before the testator's death, was held inapplicable to a will

executed before the passage of the act, but taking effect

thereafter ;°° and the act of 1833, providing that real estate

acquired by the testator after the date of his will should pass

by a general devise, was similarly restricted."] The testator

»» See post, 8§ 383 seq. (J) Atty.-Genl. v. Lloyd, 3 Atk,
See ante §271 651 ; Ashburnham v. Bradshaw, 2" See Rutherford v. Greene, 2 Atk. 86.

Wheat. 196. (c) Jones v. Ogle, L. R. 8 Ch.
"See Rutherford v. Greene, 193.

""P?-n'i c^ * o T „„1° '^''y''"^ ^- Mitchell, 57 Pa. St.
{a) Qilmore v. Shuter, 2 Lev. 209.

337 ; 3 Mod 310 ;
Ash v. Abdy, 3 " Mullock v. Souder, 6 Watts &

Swiinst. 661 See also Doe v. S. (Pa.) 198 Comn noat 88 2fU
Page, 5 Q. B. 767 ; Doe v. Bold, 393.

^" ^ ' ^^ '

11 Q. B. 127.
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was presumed to have in view the state of the law when he

made his will." The contrary presumption that the testator

who left his will unaltered after the Act was passed, intend-

ed that it should operate on the will {a) would imply that

he knew that the law had been changed. So, it was held

that the Act of 8 & 9 Yict. c. 109, which made all wagers

void, and enacted that no action should be brought or main-

tained for a wager, applied only to wagers made after the

Act was passed (5); and the Kidnapping Act of 1872, which

made it unlawful for a vessel to carry native laborers of the

Pacific Islands without a license, did not apply to a voyage

begun before the Act was passed (c). The Bills of Sale

Act of 1882, which made void bills of sale not register'ed

within seven days of their execution, was held not to apply

to instruments executed before the Act came into operation.

Compliance, it is evident, would have been impossible

where the deed had been executed more than seven days

before the Act passed {d). The 20 Vict, c. 19, which

declared that extra-parochial places should, for poor-law and

other purposes, be deemed parishes, was held not retrospec-

tive, so as to confer the status of irremovability on a pauper

who had resided in such a place for five years before the

Act {e).

§ 275. [Where a bounty offered by a statute had been

earned, its reduction in amount " by a subsequent statute

amending the original law could not affect the right ac-

quired under the latter." Nor was a statute permitted to

have a retroactive effect so as to cut off an accepted bid

^ .Tust as contracts are presumed White, 33 L. J. Bey. 23.

to have heen entered into with (c) 36 & 37 Vict. c. 19, Burns v.

reference to the laws then in force, Novrell, 5 Q. B. D. 444, 49 L. J.

which, therefore, are to be deemed 468.
as forming a t)ortion of their (d) Hiclison v. Darlow, 53 L. J.

essence, and with reference to Ch. D. 453; afE'd, L. R. 33 Ch. D.
which they are to bo construed

:

690.
see Keynolds v. Hall, 3 111. 35

;

(e) R. v. St. Sepulchre, 28 L. J.

Feemster v. Ringo, 5 T. B. Mon. M. 0. 187, 1 E. & E. 813 ; and see

(Ky.) 836 ; Duckham v. Smith, Id. R. v. Ipswich Union, 3 Q. B. D.
373. 369i; Sunderland v. Sussex, 51 L.

(a) Per Jessel, M. R., in Hasluck J. M. C. 33 ; Barton Regis v.Liver-
v. Pedley, 19 Eq. 374. pool, 8 Q. B. D. 295 ; Gardner v.

(5) Moon V. Burden, 3 Ex. 23

;

Lucas, 3 App. 582.

Pettamberdass v. Thacokorseydass, '^ People v. State Auditors,

r Moo. P. C 239. Spe Exp. Mich. 327.

I 24
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ifor certain work where the acceptance, under the law in

force wlien it was signified, made the same binding." An
act forbidding the enforcement of a vendor's lien, unless

recorded, after a conveyance by the vendee, could not affect

siich liens acquired before the passage of the act, though

unrecorded, because then the lien was independent of any

title-bond or mortgage, and was a vested right in the ven-

dor." So, an act prohibiting the enforcement of judgments

by the sale of defendant's property in certain specified cases

was held inapplicable to judgments rendered before its

passing." And an act giving to administrators certain

powers over the lands of defendants, was held inapplica-

ble to cases, and not to authorize them to take possession of

lands, the property in which had vested in the heir* before

its pa,ssage." So the statutes, enlarging the rights of mar-

ried women over their property, and curtailing the interests

of husbands in, and their control over, the same, have been

uniformly held not to destroy any rights in such property

vested in husbands at the date of their enactment." And
so a statute changing the rule as to dower." An act abol-

ishing a district in a county for the election of a revenue com-

missioner, providing that thereafter the county should have

'* Be Prot. Episc. School, 58 law, could become vested only-

Barb. (N. Y.) 161. upon her surviving him. By the
*' Jordan V. Wisner, 45 Iowa, 65. subsequent act of 1875, it was made

See Evans v. Williams, 2 Dr. & S. to vest upon transfer of I itle to a

834, post.'g 276. purchaser. It was held that the
"* Locknart v. Tinley, 15 Ga. latter act was inapplicable to the

496. case of the mortgage reierred to,

«' Van Fleet v. Van Fleet, 49 so as to affect the rights of the
Mich. 610. mortgagee : McGlothlin v. Pollard,

"^ See Jassoy v. Delius, 65 111. 81 Ind. 238. See same principle
469 ; Bowden v. Gray, 49 Miss, in Leaser v. Owen Lodge, 83 Id.

547 ; Lefever V. Witmer, 10 Pa. St. 498, as to act 1881 vesting wife's
505 ; Mann's App., 50 Id. 375

;

interest on execution of sherifE's

(^uigley V. Graliam, 18 Ohio St. deed. The opposite effect was
43 ; Hershizer v. Florence, 39 Id. given to an act destroyiiig the
516; Metrop. B'k v. Hitz, 1 wife'sdoweriu the husband's lands
Mackey (D. C.) Ill ; Booknight v. sold on execution during his life-

Epting, 11 S. 0. 71 ; Darrenberger time : Slurtevant v. Norris, 80
V. Haupt, 10 Nev. 43 ; Edwards v. Iowa, 65. As to the effect of the
Edwards, IC.&E. 229. See §278; statute of timitatious upon a
but see § 281. widow's right of dower in lands

•' Noel V. Ewing, 9 Ind. 37. aliened by the husband in his life-

When a mortgage was made, the time, see Care v. Keller, 77.Pa. St.
wife's inchoate interest in her 487.
I.!i='iand's land, as then defined by
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but ouu ooraraissioner, and p'-oviding that the act should be

in force from its passage, was, nevertheless, held not to abridge

the term of office of the commissioner then acting, or hia

authority to act during the period for which he was elect-

ed." An act giving to the grantee of a life-tenant, when
sued by the remainderman, upon the determination of the

life estate, the benefit of tlie increased value of the premises

l)j reason of improvements made by the life-tenant, would

not affect the rights of parties except where the improve-

ments were made after its passage." So, an act giving the

husband without an estate by the courtesy in his wife's lands

the benefit of improvements placed by him upon them ;"

and an act giving a similar benefit to bona fide occupants of

real estate." An act relieving the husband of his com-

mon law liability for the debts of his wife, dum sola, was

held not to be retroactive," and a statute forbidding eject-

ment for mortgaged premises before foreclosure, not to ap-

ply to mortgages given before its enactment."]

§ 276. The Bankrupt Act of 1849, which made a deed of

arrangement "now or hereafter" entered into by a trader

with six-sevenths of his creditors binding on the non-execut-

ing creditors, at the expiration of three months after they
" should have had " notice, was held to apply only to deeds

executed after the passing of the Act {a). To apply such

an enactment to past transactions, even though the property

had been completely distributed among the creditors who
had signed, would have been so unjust, that it was justifi-

able to seek any means of getting rid of the apparent effect

of the word " now," which was accordingly understood as re-

stricted to arrangements not completed but yet binding in

equity at the time when the Act was passed. So, a non-

'» Peters v. Massey, 33 Gratt. v. MiddJeton, 8 Ex. 353, 33 L. J.

(Va. ) 868. Ex. 109 ; Marsh v. Higgins, 9 0.
" Folsom v. Clark, 1^ Me. 44. B. 551 ; 1 L. H. & P. 2S3 j Larpent
V Sfeay's App., 51 Conn. 163. "v. Bibby, 5 H. L. 481 ; 24 L. J.

« Wilson V. Red Wing Sch. Q. B. 301 ; Noble v. Gadban, 6
Distr., 23 Minn. 488. H. L. 504 ; Exp. Pboenix Bessemer
"Clawson v. Hutchinson, 11 Co., 45 L. J. Ch. 11. See also

8. C. 333. Reed v. Wiggins, 13 C B. N. 8.

« Baldwin v. Cullen, 51 Mich. 320 ; 3? L. J. 131. Comp. iSlston

33. And see Hopkins v. Jones, v. Braddiok,.3 Cr. & M. 435 j Exp.
23 Ind. 310. Dawson, L. R. 19 Eq. 433.

(a) 13 & 13 Vict. c. 106 ; Waugh



872 EETEOACTION. [§ 276

trader was held not liable to adjudication as a bankrupt in re-

spect of a debt contracted before the enactment, which first

made non-traders liable to the bankruptcy laws {a). So, it

was held that the heavier legacy duty imposed on annuities

by the Succession Act of 1853, did not affect an annuity

left by a testator who died before that Act came into
.
oper-

ation ; though the payment was not made till after it was in

force (5). The first section of the Mercantile Law Amend-

ment Act of 1856, which provides that no fi. fa. shall preju-

dice the title to goods, of a bona fide purchaser for value,

before actual seizure under the writ, was held not to apply

where the writ had been delivered to the sheriff before the

Act was passed. As the execution creditor had the goods

already bound by the delivery of the writ, the statute, if re-

trospective, would have divested him of a right which he

had acquired (c).

The 14:th section of the same Act, which provides that a

debtor shall not lose the benefit of the Statute of Limita-

tions by his co-debtor's payment of interest, or part payment

of the principal, was held not to affect the efiicacy of such a

payment made before the Act was passed {d). A different

decision would have deprived the creditor of a right of

action against one of his debtors. The provision in the

Judicature Act of 1875, that in winding up companies

whose assets are insuflicient, the bankruptcy rules as to the

rights of creditors and other matters shall apply, was held

not to reach back to a company already in liquidation when
the act was passed (e).

The 23 & 24 Vict. c. 38, s. 4, which enacted that no
judgment which had not already been, or should not there-

after be entered and docketed, should have any preference

against heirs or personal representatives, in the administra-

tion of the property of the deceased debtor, did not, for a sim-

ilar reason, extend to a judgment obtained against a debtor

who had died before the Act was passed (/). And acts

(a) "Williams v. Harding, L. E. 1 N. 659, 28 L. J. Ex. 286.
H. L. 9. (d) Jackson v. WooUey, 8 E. &

(6) Re Earl Cornwallis, 25 L. J, - B. 778, 27 L. J. Q. B. 448.
Ex. 149, 11 Ex. 680. (e) Be Suche & Co., 1 Ch. D. 48-

(c) Williams v. Smith, 4 H. & (/) Evans v. Williams, 2 Dr &
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requiring the recorder of deeds, etc., to keep a direct and an

adsectum index, and providing that the entry of recorded

deeds and mortgages in such indexes shall be notice to all

persons of the recording of the same, was held not to be

retroactive so as to apply to an instrument recorded before

the passage of either of such acts."

§ 277. Acts Imposing New Liabilities.—[An act imposing

new liabilities will not be construed to have a retroactive

effect ; as, where an act passed in 1839, provided that ten

per cent, damages should be awarded against an adminis-

trator, and his sureties on his bond* it was held inapplicable

to a bond executed in 1837." So an act prescribing new
penalties against defaulting tax payers ;" making the defence

of usury unavailable to bona fide endorsers;" allowing actions

against railroad companies, common carriers and towns for

loss of life by negligence;" increasing the costs on convic-

tion for an offence." And the acts imposing liabilities upon

married women, in respect of their torts and contracts, have

been held not to apply retroactively to their torts com-

mitted, or contracts made, before the passage of such stat-

utes.'"]

§ 278 Acts Oonferring Benefits.—The 5 & 6 Vict. c. 45

which first gave thfe exclusive right of public performance

of copyright music, was held not to extend to compositions

published before the Act {a). Even a statute which confers a

benefit, such as abolishing a tax, would not. be construed

retrospectively, to relieve the persons already subject to the

burden before it was abolished. An Act passed in August,

providing that on all goods captured from the enemy, and

S. 334, 34 L. J. 661. [See Jordan To apply such an act to convic-
V. Wisner, 45 Iowa, 65, ante, tions for ofEences committed before

§ 375.] its passage, it was there said,
" Stockwell v. McHenry, 107 Pa. would be to give it an ex post facto

St. 337. ' operation.
" Steen v. Finley, 35 Miss. 535. ^^ See Bryant v. Merrill, 55 Me.
IS Bartrufl v. Eemey, 15 Iowa, 515 ; Lee v. Lanahan, 59 Id. 478

;

257. Hershizer v. Florence, 39 Ohio St.

" North Bridgewater B'k v. 516 ; Turnbull v. Forman, L. R. 15
Copeland, 7 Allen (Mass.) 139. Q. B. D. 334 ; Conolan v. Leyland,

8» Kelly V. K. R. Co., 135 Mass. L. R. 27 Ch. D. 683.

448. (a) Exp. Hutchins, 4 Q. B. D.
" Caldwell v. State, 55 Ala. 133. 90.
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made prize of war, a deductionof one-tbird of the ordinary

duties should be made, did not apply where the prize with

her cargo, though condemned in September, had been

brought into port in June, when certain duties accrued due

{a). [So, an act which conferred upon "any borough" a

series of powers not theretofore possessed by boroughs under

the general borough law of the state, was held to apply

only to boroughs incorporated under it." And where a

married woman, after the passage of an act conferring certain

enlarged rights and powers upon married women in respect

of their property, comes into possession of real estate, draw-

ing her title through a -vfill that took effect and vested her

right of property in the land before the passage of the act,

her rights in the same are determined by the law as it stood

prior to the passage of the enabling statute."]

Although the Divorce Act, 20 & 21 Vict. c. 85, pro-

vided that when a magistrate's order for protecting* a de-

serted married woman's property against her husband was

made, the woman should be, and "be deemed to have been

during the desertion," capable of suing and being sued,

such an order would not enable her to maintain an action

which she had begun before the order, but after the deser-

tion (J). The 5 & 6 Will. 4, c. 83, s. 1, which empowered a

patentee, with the leave of the Attorney-General, to enroll

a disclaimer of any part of his invention, and declared that

such disclaimer should be deemed and taken to be part of

his patent and specification, was construed by the Court of

Exchequer as enacting that the disclaimer should be so taken

(a) Prince v. U. S., 2 Gallison, (&) The Midland R. Co. v. Pye,
204. 10 C. B. N. S. 179, SO L. J. C. P.

83 Com'th V. Montrose, 53 Pa. St. 314. Slie liad no viglit to sue
391. There were, however, in the before theoi'der was obtained, and
context certain peculiarities which the Act did not intend to cast a
aided this restricted and exclasive- liability on the defendants that
ly prospective interpretation. they were not already under, and

8* White V. Hilton, 2 Mackey take away their defences from
(D. C.) 839. And see, to same them, by such an order : Per Erie,
eflfect. Carpenter v. Browning, 98 C. J., lb. ; Comp. Warne v. Beres-
111. 383 ; Harris' Settled Est., L. R. ford, infra, § 286. [As to the
28 Ch. D. 171 ; Edwards v. right of married women, under
Edwards, 1 0. & E. 229. As to statutes permitting them to sue
the eiiect of such acts upon the alono for torts done them, to do so
husband's interest in the wife's upon causes of action arising'
lands before the act, see ante, § before the passage of such act^,
375. see post, § 287.]
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"from tlieiicet'prtli''; the interpolation being deemed justifi-

able to avoid the apparent injustice of giving a retrospective

effect to the disclaimer, and making a man a trespasser by
relation {a). But this construction was rejected by the

Common Pleas, on the ground that the enactment really

worked no injustice in operating retrospective!}' (5).

§ 279. Acts Creating Disabilities and Ziimitations. — [Corre-

spondingly, statutes imposing new disabilities will not be

presumed to intend a retroactive application of their pro-

visions ; as, e. g., -an act forbidding banks to pay interest on

deposits ;" a proviso to an act extending the charter of a

bank, that it should not take more than six per cent, dis-

count, when previously it had been allowed seven ;'° or an

act prohibiting the intermarriage of white persons with

Indians." It was also held that an act providing for a limi-

tation to three years of all tax mortgages and tax priv'ileges,

applied only to future cases ;" that an amendment limiting

the time within which actions for personal injuries must be

brought to one year did not apply to causes of action accrued

before the amendment;" and so as to an.act changing from

three years to one the limitation as ^o proceedings for modi-

fying or vacating a final order or judgment." Conversely,

it has been said that the defence of the statute of limitations,

when a right of action has become barred by the same, is a

vested right, not to be impaired by subsequent legislation,"'

and a change therein has, therefore, been held inapplicable

in an action which had been brought, and in which a

replication upon the old statute had been filed, before the

statute making the change was passed," and generally in

suits upon causes of action arising anterior to the enactment

of such alteration ;"" and an act reviving an earlier one which

(o) Perry v. Skinner, 3 M. & W. " Goillotel v. New York, 87

471 ; and peo- Cresswell, J. , in N. Y. 441 ; Carpenter v. Shimer,

Stocker v. Warner, 1 C. B. 167. 24 Hun (N, Y.) 464.

(J) R. v. Mill, 10 C B. 379. '" Lee v. Cook, 1 Wy. Ter. 413,
85 Hannum v. B'k, 1 Coldw. See post, §§ 284, 387.

(Tenn.) 898. " Bee Kyder v. Wilson's Ex'rs,

«» Pearce v. B'k, 33 Ala. 693. 41 N. J. L. 9.
«' Illinois L. & L. Co. v. Bonner, '* Bradford v. Barclay, 43 Ala,

75 ni. 815. 375.
«« State V. Recorder, 84 La. An. »' Bratton v. Guy, 13 S. C. 43.

178.
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permitted executions on judgments more than five years

after entry was confined to judgments thereafter rendered,"

But this principle seems not to extend to statutes limiting

tlie period within which prosecutions are permitted to be

brought for crimes. Thus, where a person committed a

crime, the prosecution for which, at the time, was limited

to two years, it was held that an act passed after the expira-

tion of the two years, repealing that limitation and extend-

ing the period within which a prosecution might be brought

to three, years beyond the oiiginal limit, warranted the

prosecution of the offender." Not quite so far goes a case

which arose in Pennsylvania and involved the discussion and

application of an act declaring that thereafter the offence of

forgery should not be deemed barred by limitation, when

the indictment was brought or exhibited within five years

after the commission of the offence, the period previously

limited having been two years. The act was held applica-

ble to the case of a person who had committed a forgery

within two years before its passage, but more than two years

before his indictment. It was said that the statute could

clearly not be classed as an ex post facto law, as it did not

make that criminal which was not so when done," or an act

punishable in a manner in which it was not punishable when
committed ;" and that, as the two years had not completely

run between the commission of the offence and the passage

of the act, the offender had, therefore, at the later date, ac-

quired no right to an acquittal ou that ground. But, the

effect of the preceding case is approached in the passage

contained in the decision of the latter: "An act of limita-

tion is an act of grace purely on the part of the Legislature.

Especially is this the case in the matter of criminal prosecu-

tions. The state makes no contract with criminals, at the

time of the passage of an act of limitation, that they shall

have immunity from punishment if not prosecuted within

the statutory period. Such enactments are measures of

" Mann v. McAlee, 87 Cal. 11. •' See Fletcher v. Peck, 6w State V. Moore, 43 N. J. L. Cranch, 138 ; Shepherd v .People,

^8; „ „ „ 25 N. Y. 406 ; Hartung v. People,
»» See Matter of Garland, 33 33 Id. 104. Comp. Rich v Plan-

Ilow. 341.
' ders, 89 N. H. 305.

308
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public policy only. They are entirely subject to the mere

will of the legislative power, and may be changed, or repealed

altogether, as that power may see fit to declare." And yet

this broad doctrine is qualified in what follows :
" Such being

the character of this kind of legislation, we hold that, in

any case where a right to acquittal has not been absolutely

acquired by the completion of the period of limitation, that

period is subject to enlargement or repeal," " The more

extended doctrine of the 'New Jersey decision flows from

the nature of the reasoning upon which it is based ; it being

argued, that, as an offender against a statute, which is re-

pealed, may yet be punished under it when revived by the

subsequent repeal of the repealing act," there is nothing

more than a phantastical distinction to be drawn between

the revival of a right to prosecute, when such right has

been suspended by the revocation of a statute in which it is

inherent, and the revival of the right when the euspension

has been the result of lapse of time under a statute of limi-

tations,""—such a statute, in no sense, op'erating as a pardon

of the offence."']

§ 280. What not within Rule against Retroaction. Inchoate

Rights.—But a statute is not retrospective, in the sense under

consideration, because a part of the requisites for its action

is drawn from a time antecedent to its passing (a). The 6th

section of the Mercantile Law Amendment Act, which en.

titles a surety who pays the debt of his principal, to an

assignment of the securities for it held by the creditor,

would apply to the ease of a surety who had entered into

the suretyship before the Act, but had paid off the debt

after it came into operation (5). The 2nd section of the In-

fants' Relief Act, which enacts that no action shall be

«8 Com'th V. Du3ly, 96 Pa. St. "" State v. Moore, ubi supra.

'

506, 514. Comp. State v. Nichols, 26 Ark.
' '9 Com'th V. Getchell, 16 Pick. 74.

(Mass.) 452; Com'th v. Mott, 21 Id. (a) Per Lord Denman in R v.

492. St. Mary, 12 Q. B. 127; E. v.

""State V. Moore, supra, at p. Christchurch, Id. 149. See R. v.

234 (see the briefs of counsel in PortSea, 7 Q. B. D. 384, 50 L. J.

that case for a collection of views 144. Exp. Dawson, 19 JEq. 433.

and authorities bearing upon the (S) Be Cochran's Estate, L. R. 5
question); and see Bish., Stat. Eq. 209,

Crimes, §§ 265, 266.
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bronght on a ratification, made after majority, of a contract

made during infancy, was held to apply to ratifications of

contracts made before the Act was passed {a). The Court

of Chancery, whicli acquired jurisdiction under the 23 & 24

Yict. c. 35, to relieve in respect of tlie forfeiture of a lease

in consequence of a breach of a covenant to insure, exercised

this new jurisdiction where the breach occurred after, but

the lease had been made before the Act was passed (o).

And the provision of the Conveyancing Acj; of 1881, which

relieved tenants against forfeiture for breach of covenant,

was held to apply to a case where judgment had been

already given before the Act was passed, and the landlord

might have obtained possession, but for a stay of proceedings

to give the tenant time to appeal (c). [So, an act authoriz-

ing the imposition of a tax according to a previous assess-

ment.'" JTor does this objection affect an act enlarging the

powers of married women because it applies to women, and to

property belonging to women, who are covert at the date

of its passage.'" Upon a similar footing would seem to stand

an act declaring that marriages between persons within the

prohibited degrees of consanguinity should not be pro-

nounced void after the death of either of the parties where the

marriage was followed by cohabitation and the birth of issue;

such an act being held to apply alike to marriages contracted

before, and to those contracted after, the passage of the

same.'" And so an act "for the better security of

mechanics " was held applicable when the work was done
after the law took effect, though the contract therefor was
entered into before its passage.'"

(a) Exp. Kibble, L. R. 10 Ch. L. 287.
8'!'3- >o* Baity v. Cranfield, 91 N. C.

(J) Page V. Bennett, 3 GiiJ. 117, 393. However, acts legitimating

ri\. V"^',?^?; children are liberally construed.
(e) 44 & 45 Vict. c. 41, s. 14

; See ante, § 108, Brewer v. Bowers,
Quiltcr V. Mapleson, 9 Q. B. D. 1 Abb. App. Dec. (N T ) 314
^^?„-, t' , .vT ^ ,

"" Miller V. Moore, 1 E. D.

-rxr , i^^^'^^a
''

^""^r.
^''le'i"^, 4 Smith (N. Y.) 739. . And see post,

^,'il'c^^^>. ^!? ^'^^^' § ^^0' °°*e. I 387. But see Shuffleton v. Hill,

-.o ^^®o.®?o°i^y^rTV,7-
Rymbangh, 63 Cal. 483-, where an act giving a

13 Pa. St. 481 ;
Hill V. Goodmiin, lien to loggers, etc., was held not

1 Woodw. (Pa.) 307; Cherokee to apply where the contract was
Lodge V. White, 63 Ga. 743. entered into before the passage of
Comp. Naylor v. Field, 89 N. J. the act.
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§ 281. [Again, mere inchoate rights, aepending for their

original existence upon the law itself, may be abridged or mod-
ified by the Legislature at its pleasure, and statutes will not be

presumed not to afiEect such rights existing in an unperfected

state at the time of the enactment.'*' As a general rule,

whenever a statute gives a right, in its nature not vested,

but remaining executory, if it does not become executed

before a repeal of the law giving it, it falls with the law and

cannot be afterwards enforced,'" So, the right to a penalty

not reduced to judgment falls with the repeal of the statute

creating the right of actipn, and cannot be afterwards

enforced."' And so, where the law has predicated a right

of one of two parties upon a certain relation between theni,

as to property owned or to be acquired by either of th^ partieg,

it may provide for the forfeiture of that right for non-fuMll-

ment of the obligations of such relation, not only in so far as

the same shall be entered into in the future, but also as

regards rights springing as to future property, from such

relations entered into in the past. Thus, it was held that an

act allowing a married woman deserted by her husband to

convey her real estate by her own sole deed, without his

Joinder, and thereby destroying his curtesy in the same,

applied where the marriage was contracted before the passage

of the act as to lands acquired after the same. In answer to

the claim, that, before the passage of the act, the husband

had such a vested right, not only in the property then owned

by the wife, but also in that which she might subsequently

acquire during their marriage, by virtue of the inherent power

of the marriage contract, without regard to the performance

'»« Smith V. Packard, 13 Wis. See ante, § 257. It was held, in

371; and see People V. LiviTigstone, Tobin v. Hartshorn, 69 la. 648,

6 Wend. (N. Y.) 526, post, § 290. that a penalty provided by statute
"' Van Inwagen v. Chicago, 61 to enforce the payment of a tax

111. 31 : so held with reference to voted in aid of a railioad was but

the right of a city to claim (under a remedy for its enforcement (see

a local act which was held §§ 287, 290), in wliich the corpora-

repealed by a later general one tion had no vested right, except so

making a different disposition of far as the penalty (which accrued
the whole matter) for the city monthly) had already accrued, and
treasury 3 per cent, of the premi- that a repeal of the statute cut off

urns effected by insurance com- its further operation as to a tax

panics not incorporated under the already voted. Comp. Browning
laws of the state. v. Cover, 108 Pa. St. 595.

'»« State V. Youmans, 5 Ind. 280.
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of that contract on his part, and as a riglit acquired at its

inception, which could not be abridged, altered or incidified by

any power short of his own will, so long as the marriage

relation was not legally dissolved, it was said by the court :

" But the statement of this proposition is its own refutation.

The very premise on which the Act is founded is that, the

marriage contract has been violated ; that the husband has

deserted his wife and refuses to support and maintain her.

. . But, independently of the arguments which may be

drawn from the nature of, and duties involved in, the

marriage contract, . . [the husband's] right to curtesy in

his wife's estate was no part of the marriage contract, but it

resulted from the operation of statutory enactments existing

at the time of her death."' . . [Her] title to the property

in dispute had no existence until after the passage of the

Act . . and until the acquisition of that title [he] had

no right in the premises inchoate or otherwise. . . On
the other hand, whatever rights he may [thereafter] have

had therein he held in subjection to the then existing laws."'

§ 282. Effect of Iiegislation in General upon Fending Causes.

—

In general, when the law is altered pending an action, the

rights of the parties are decided according to the law as it

existed when the action was begun, unless the new statute

shows a clear intention to vary such rights. Thus, the

Medical Act, 21 & 22 Vict. c. 90, which enacts that no

person shall, after the 1st of January, 1859, recover any

chai'ge for medical treatment " unless he shall prove at the

trial
'

' that he was on the Medical Register, was held not to

apply to an action for medical services, begun before that

date, but tried after it (a). An administration bond given

to the Ordinary not being assignable until the 21 & 22 Vict.

c. 95, an action begun by the assignee before that Act was

'"» See the same doctrine as to '"> Moninger v. Ritner, 104 Pa.
dower in Pennsylvania : Melizet'a St. 298.
App., 17 Pa. St. 449. And see (a) Thistleton v. Frewer, 31 L.
Guerin v. Moore, 25 Mlnfl. 402

; J. Ex. 230 : Wright v. Greenroyd,
Morrison v. Rice, 35 Id. 436, as to 1 B. & S. 758, 81 L. J. 4. Comp.
the right of the Legislature to take Leman v. Housley, L, R. 10 Q. B.
away the iiicUoate right of dower. 66.
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passed, was held not maintainable after it came into

operation {a). [So, an act declai'ing inapplicable to pros-

ecutions for misdemeanors a law which forbade the conviction

of a defendant in a criminal case upon the uncorroborated

evidence of an accomplice was held not to afEect a pending

prosecution.'" To like effect, as to inapplicability to pending

actions, was the rule enforced in the cases of an act requiring

proof of payment of taxes in order to establish a claim of

adverse possession;'" of an act providing, that, Where the

plantiff sued as a corporation, the fact of incorporation should

be taken as admitted unless a special demand for proof of it

be made ;'" and of an act conferring on the creditors of a

defendant in an attachment pi'oceeding the right to intervene

and defend in case of his failure to do so, and providing,

that, if the judgment be for the intervener, it should be for

any damages compensatory or vindictive, found by the jury,

and should abate the suit."*]

§ 283. Where Retrospective Operation is to be Given. Clear

Intent.—It is hardly necessary to add, that, [constitutional

objections being out way,] whenever the intention is

clear that the act sliould have a retrospective operation,

it must unquestionably be so construed, however unjust

and hard the consequences may appear (5). [Retrospec-

tive laws, unless ex post facto, or impairing the obligation of

contracts, do not fall within the prohibition against such

laws contained in the constitution of the United States.'"

Hence, within the scope of legislative power, an act will,

and must, be given a retroactive eflScacy, where such an in-

tention clearly appears."" This proposition has, indeed,

(a) Young v. Hughes, 4 H. & N. C. B. 496 ; Bell v. Hilton, 4. Bing.

76.
'

615.
>" Hart V. Stale, 40 Ala. 33. "" Calder v. Bull, 3 Dall. 386 ;

"^ Sharp V. Blankenship, 59 Cal. Satterlee v. Matthewson, 2 Pet.

388. 413 ; Watson v. Mercer, 8 Id. 88

;

'" Goodwin, etc., Co. v. Darling, People v. Supervisors, 63 Barb.

183 Mass. 358. (N. Y.) 85; Eeed v. Beall, 43 Miss.

"'Powers V. Wright, 63 Miss. 473; Grim v. School Distr., 57 Pa.

35 : the statute is said to be reme- St. 433 ; Lane v. Nelson, 79 Id.

dial as to the intervenor, but penal 407 ; Smith v. Gilder, 36 Ark.

as to the plaintiflE: Ibid. Compare, 527.

upon this subject, post, §8 384, "«Bambaugh v. Bambaugh, 11

285, et seq. Serg. & R. (Pa.) 19. See also cases

(J) See ex. gr. Stead v. Carey, 1 in preceding note, and § 371 and
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been qualified so as to concede, when there was no escape

from such construction, a retroactive effect to statutes which

destroy or impair no vested rights.'" But it wpuld seem,

that, in the absence of any i-estriction contained in the con-

stitution of the particular state, going beyond that imposed

by the federal constitutional, and expressly forbidding retro-

spective legislation or protecting vested rights against the

interference of the Legislature, this limitation is untenable

;

and that the fact, that, a statute, clearly disclosing an inten-

ion to act retrospectively, and neither obnoxious to the objec-

tion of impairing the obligation of contracts, nor partaking

of the character of an ex post facto lavf,'" divests vested

rights, gives no authority to the courts to refuse it such

operation, however repugnant this may be to the principles

of sound legislation."' Atid, however strong the presump-

tion against an intention retrospectively to affect the rights

of parties may be in mere private cases between individuals,

ii> great national concerns, the contract of the nation, though

sacrificing, for national purposes, individual rights acquired

by war, must receive a construction conforming to its evi-

dent design, the question of compensation being one for the

Government to consider, not for the courts.""

§ 281. Where no Vested Rights AfiFected.—[Still less potent is

the presumption where no vested rights are affected. Thus,

where an act declared, as a rule of construction of wills, that

a general devise or bequest of the testatoi-'s real or personal

estate should operate as an execution of a power of appoint-

ment, unless a -contrary intention appeared in the will, and

declared the act operative as to the wills of all persons who

notes, and Smith v. Gilder, 26 "»
"Weister v. Hade, 53 Pa. St.

Ark. 537. 474; Grim v. Sth. Distr., supra

;

"' See People v. Spicer, 99 N. T. Lane v. Nelson, supra ; Calder v.

235 ; Tilton v. Swift, 40 Iowa, 18

;

Bull, supra ; Satterlee v. Matthew-
Baldwin V. Newark, 38 N. J., L. son, supra ; Watson v. Mercer,
108

i
Sturgis V. Hull, 48 Vt. 303. supra. And see Clinton Bridge, 10

"8 As to what constitutes such, Wall. 454, where it was held that
see Matter of Garland, 83 How. an act legalizing a bridge over a
341 ; Fletcher v. Peck, 6 Cranoh, navigable river will abate a suit
138 ; Shepherd v. People, 33 N. Y. ready for hearing, brought to
406 ; Com'th v. Duffy, 96 Pa. St. enjom its construction as a
506, 514 ; ante, § 279 ; Caldwell v. nuisance. See also Dent v. Hoi-
State, 55 Ala. 133, ante, § 377

;

brook, 54 Gal 145
State V. Moore, 43 N. J. L. 208, '«» The Peggy, 1 Cranch, 103.
331—3,
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should die after the date of its passage, this was held to exteud
the act, in terms, to all cases of wills executed before, as well

as after its passage, where the testator died since the same.""]

An Act (33 and 34 Vict. c. 29, s. 14) which enacted that

every person "convicted of felony" should forever be dis-

qualified from selling spirits by retail, and that if any such

person should take out, or have taken out a license for that

purpose, it should be void, was held to include a man who
had been convicted of felony before, and had obtained a

license after the Act was passed. Although the expression

" convicted of felony" might have been limited to persons who.

should thereafter be convicted, yet, as the object of the Act
was to protect the public from having beerhouses kept by
mci of bad character, the language was construed in the sense

which best advanced the remedy and suppressed the. mis-

cliief ; though giving, perhaps, a retrospective operation to

the enactment (a). [Similarly, it was held that a statute which

made one who had been convicted of the offence of petty

larceny, and who should again commit the same offence

guilty of a felony, was applica,ble to one who had committed

the first offence prior to the taking effect of the statute.'"]

The provision in the Bankrupt Act of 6 Geo. 4, which pro-

tected " all payments made or which shonld thereafter be

made " by a bankrupt before hia bankruptcy, necessarily had

a retrospective effect, unless the expression of payments
" made " were to be altogether nugatory (5). After the

passing of Lord Tenterden's Act, 9 Geo. 4, c. 14, which en-

acted that in actions grounded upon simple contracts, no

verbal promise should be " deemed suflScient evidence" of a

new contract to bar the Statute of Limitations, it was held

that such a promise given before the Act, and which was

then suflScient to bar the statute, could not be received in

evidence in an action begun before, but not tried till after

the passing of the Act (c). This decision has been sup-

"' Aubert's App., 109 Pa. St. "' Exp. Gutierrez, 45 Cal. 430.

447. Comp. ante, 8274. (b) Churchill v. Crease, 5 Bing.

(a) Hitchcock v. Way, 6 A. & E. 177.

947 ; R. *. Vine, L. R. lOQ.B. 195. (c) Billiard v. Lenard, M. & M,
44 L. J. M. 0. , diss. Lush, J. ; Chap- 297 ; Towler v. Chatterton, 6 Bing.

pell V. Purday, 12 M. & W. 303. 258. [The Pennsylvania Act 8
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ported on tha ground that the time for deciding what is or

is not evidence, is when the trial takes place;"' and that

when the Act told the judge what was and was not then to

be evidence, he was bound to decide in obedience to it (a).

But some stress is also to be laid on the circumstance that

the Act did not come into operation until eight months af-

ter its passing ; for the concession of this interval seemed to

sliovy^ that the hardship in question had been in the contem-

plation of the Legislature and had been thus provided for (5).

[In the absence of such a provision, though not because

thereof, a Termont statute requiring a new promise, in order

to have the effect of taking tlie case out of the statute of

limitations, to be in writing, was held not to be retrospec-

tive."' On the other hand,]an Act which was passed in

August, but not to come into operation till October, made

non-traders liable to bankruptcy, was applied to a person who

contracted a debt and committed an act of bankruptcy be-

tween those dates. It was considered that no injustice was

done, since the Act had told him what would be the conse-

June, 1881, requiring certain proof
of the defeasible cliaracter of deeds
absolute on their face, "made
after the passage of this act," is of
course inapplicable to instruments
executed before the act : Nicolls
V. McDonald, 101 Pa. St. . 514 ;

Hartley's App. , 103 Id. 23.]
''' It is said that statutes chang-

ing the rules of evidence respecting
past transactions, are to be regarded
as affecting the remedy only, and
not as impairing the obligation of
contracts : Herbert v. Easton, 43
Ala. 547. And it is said, in Jour-
neay v. Gibson, 56 Pa. St. 57, 60,
that statutes retrospectively vali-

dating defective acknowledgments
of deeds are sustainable only be-
cause supposed to operate, not upon
the deed, or contract, changing it,

but upon the mode of proof. At
all events, such acts have, it seems,
been pretty uniformly sustained:
see Journeay v. Gibson, supra;
Mercer v. Watson, 1 Watts (Pa.
880 ; Tate v. Stooltzfoos, 16 Serg.
& R. (Pa.) 85 ; Fogg v. Holcomb,
64 Iowa, 621 ; Dentzel v. Waldie,
30 Gal. 138. And see Purcell v.

Goshorn, 11 Ohio St. 641, where an
act authorizing courts to correct
mistakes in deeds of married
women theretofore or thereafter

made, was held retrospective. But
see McEwen v. Buckley's Lessee,

24 How. 242 ; Ala., etc., Ins. Co.
V. Boykin, 38 Ala. 510. The
decision in Routsong v. Wolf, 35
Mo. 174, also to the contrarj', was
under a provision of the constitu-

tion forbidding retrospective legis-

lation. In Wright v. Graham, 42
Ark. 140, it was held that an act
curing defective acknowledgments
could not, in the Supreme Court,
be applied to a case decided below
before the passage of the act. But
in Underwood v. Lillyi 10 Serg. &
R. (Pa.) 97, a judgment was held
cured by a validating act, though
a writ of error had issued before its

passage.

(a) Per Cresswell, J., in Marsh v.

Higgins, 9 C. B. 551, 1 L. M. & P.

263. But comp. sup., § 282.

(6) Per Park, J., 6 Bing. 264.

'"Richardson v. Cook, 37 Vt
599.
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quence of contracting the debt, before he contracted it (a).

On this ground, also, it was held that the 11 & 12 Vict. c. 43,

s. 11, which limits the time for taking summary proceedings

before justices to six months from the time when the matter

complained of arose, was held fatal to proceedings begun

after the passing of the Act, in respect of a matter which

had arisen more than six months before it was passed (h)
;

though the interval between the passing of the Act and its

coming into operation was only six weeks. If the act had

come into immediate operation, it was observed, the hard-

ship would have been so great, that the inference might

have been against an intention to give it a retrospective

operation ; but the provision suspending its operation, for

however short a time, was to be taken as an intimation that

the Legislature had provided it as the period within which

proceedings respecting antecedent matters might be taken (c).

[Upon similar reasons, a retroactive effect was givien to

statutes limiting the time within which suits might be

brought,'" and judgment liens enforced,"" where ample time

was left for the bringing of suits in the one case, and the

enforcement of existing liens in the other.'" And] in the

same way the lOtli section of the Merchantile Law Amend-
ment Act, 1856, which enacted that no person should be en-

titled to commence an action after the time limited, by

reason of his being abroad or in prison, was held to apply to

causes of action which had accrued before the Act was

passed. But some weight was due to the circumstance that

another section of the same Act kept alive in express terms

a cause of action already accrued, and thus afforded the in-

ference that no such intention had been entertained, as none

was expressed, as regards cases under the 10th section (c?).

[And when it is said that courts will, in the construction pf

statutes, presume against an intention to invade vested

(a) Exp. Rashleigh, 3 Ch. D. 9 ; 346.
comp. Williams v. Harding, L. R. ""> Fiske v. Brifrgs, 6 B. I. 557.

1 H. L. 9. [See ante, 8 373.] ™ Burwell v. Tullis, 13 Minn.
(S) R. V. Leeds R. Co., 18 Q. B. 573.

343, 31 L. J. M: C. 198. See per '" Oomp. ante, § 379.

Bovill, C. J., in Ings V.London and W) Cornhill v. Hudson, 8 B. <S.'

S. W. R Co., L. R. 4 C. P. 19. ' B". 439; 37 L. J. Q. B. 8 ;
Pardo x

(c) Per Lord Campbell, 18 Q. B. Bingham, L. R. 4 Ch. 785.

25
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rights, a distinction is to be drawn between the rigbtp of

private citizens and rights of counties, incorporated towns

and cities,—public corjjorations created by the Legislature

for political purposes, and invested with political powers

to be exercised for the public good iu tlie administration

of civil government,—in fact, instruments of the govern-

ment, subject at all times to the control of the Legislature

with respect to their duration, powers, rights and prop-

erty, and to the inspection, regulation, control and

direction, in respect of its funds and franchises, of the

government as the sole trustee of the public interest. As
regards such corporations, there cannot, in any proper sense,

be any question of an invasion of vested rights, nor any

presumption against a design on the part of the Legislature

to that effect which could materially affect the construction

of a statute,"' beyond the general presumption against an

intention to change the law or the provisions of a charter.

[Moreover, an act may affect the vested interests of one

class of persons and not those of another. For instance, an

act authorizing devisees to mortgage devised property for

the purpose of paying the testator's debts may bind the heirs

and devisees who applied for the act, bat cannot affect the

rights of testator's creditors."']

§ 2^5. Acts Relating to Procedure.—In several of the cases

referred to in the preceding section the construction, though

fatal to the enforcement of a vested right, by shortening tiie

time for enforcing it, did not in terms take awa}' any such

right ; and they would, consequently, appear to fall within

the general principle that the presumption against a retro-

spective construction has no application to enactments which

affect only the procedure and practice of the Courts (a),

even where the alteration which the statutes make has been

disadvantageous to one of the parties. Although to make a

law for punishing that which, at the time wlieu it was done,

was not punishable, is contrary to sound principle ; a law

"« See Hagerstown v. Sehner, 87 "' Campbell's Case, 2 Bland
Md. 180; Moere v. Reading, 21 (Md.) 209.
Va. St. 188. (a) Wright v. Hale, 6 H & N.

227 ; 80 L. J. Ex. 40.
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which merely alters the procedure may, with perfect propri'

ety, be made applicable to past as well as future transac-

tions (a) ; and no secondary meaning is to be sought for an

enactment of such a kind. No person has a vested right in

any course of procedure (J), [nor in the power of delaying

justice,"" or of deriving benefit from technical and, formal

matters of pleading."'] He has only the right of prose-

cution or defence in the manner prescribed, for tlie time

being, by or for the Court in which he sues ; and if statute

alters that mode of procedure, he has no other right

than to proceed according to the altered mode (c). The

remedy does not alter the contract or the tort; it takes

away no vested right ; for the defaulter can have no vested

right in a state of the law which left the injui'ed party

without,"' or with only a defeeti^^e, remedy. If the time

for pleading were shortened, or new powers of amending

were given, it would not be open to the parties to gainsay

such a change ; the only right thus interfered with being

that of delaying or defeating "justice ; a right little worthy

of respect {d).

§ 286. The general principle, indeed, seems to be that

alterations in the procedure are always retrospective, unless

there be some good reason against it (e). Where, for

instance, the defendant pleaded to an action for a small

sum, that the jurisdiction of the Court had been taken away

by a Court of Requests Act, and that Act was repealed

after the plea but before the trial ; it was held that the

(a) Macaulay's Hist. Eng. vol. Warner v. Murdoch, 4 Ch. D.
iii. 715 ; and vol. v. 43. 752.

(6) Per Mellish, L. J., In Costa ™ln Turnpike Co. v. Com'th,

Rica V. Erlanger, 3 Ch. D. 69. 2 Watts (Pa.) 433, the broad prin-

See ex. gr. The Dumfries Swab, ciple is asserted, that, wherever a

63, and cases, sup. , § 177 ;
[Berry right exists, but no remedy to en-

V. Clary, 77 Me. 4837] force it, it is within t)ie constitu-

'™ People V. Tibbets, 4 Cow. tional power oif the Legislature to

(N.T.) 384, 392 ; Hoffman v. Locke, provide one.

19 Pa. St. 57. id) See ex. gr. Cornish v. Hock-
'21 Com'th V. Hall, 97 Mass. 570, ing, IE. & B. 603, 22 L. J. 142

;

574. Dash v. Van Kleeck, 7 Johns.

(e) See the judgments of Wilde, (N.Y.) 503; The People v. Tibbets,

B., in Wright v. Hale, 30 L. J. Ex. 4 Cowen, (N. Y.) 392.

40 ; 6 H. & N. 27 ; and of Lord («) See per Lord Blackburn in

Wensleydale in Atty.-Genl. v. Gardner v. Lucas, 3 App. 603, and

Sillem, 10 H. L. 704J 33 L. J. Ex. Kimbray V. Draper, L. R. 3 Q. B.

237; and per James, L. J., in 163.
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plaintiff was entitled to judgment {a). When the Legisla-

ture gave a new remedy by the Admiralty Acts of ISiO

and 1861, for enforcing rights in the Admiralty, those Acts

Were held to extend to rights which had accrued, before the

new remedy had been provided (5). So, the provision of the

Common Law Procedure Act of 1852, s. 128, that the

plaintiff might issue execution within six years from the

recovery of a judgment, without revival of the judgment,

was held to. apply to a judgment which had been recov-

ered more than a year and a day before the Act was passed,

and which therefore could not have been put in fore* under

the previous state of the law without revival (o). The
enactment 6 & 7 Yict. c. 73, s. 37, which made attorneys'

bills taxable, for work done out of Court, and which also

provided that, from the passing of the Act, no attorney

should bring an action for costs until a month after he had

delivered his bill, was held to apply to costs incurred

before the passing of the Act {d). On this principle,

the 3 & 4 Will. ,4, c. 42; s. 31, which provides that in

actions brought by executors, the plaintiff shall be liable for

costs, was held to apply to an action begun before the Act
came into operation {e) ; and though Littledale, J. (/), and

afterwards Parke, B. {g), disapproved of the decision, it ap-

pears to have been generally concurred in by the Courts (A).

So, the Common Law Procedure Act of 1800, which
deprives a plaintiff, in an action for a wrong, of costs, if he
recovers by verdict less than five pounds, unless the judge
certifies in his favor, was held to apply to actions begun
before the Act had come into operation, but tried after (t)

;

(o) Warne v. Beresford, 3 M. & Exp. Dawson, L. R. 19 Eq. 433.
W. 848. [See ante, 8 378.] (/) 1 A. & E. 341.

(J) The Alexander Larsen, 1 "W. Ig) In Pinhorn v. Sonster, 8 Ex.
Rob. 388. See , The Ironsides, 138, 31 L. J. 337
Lush. 458 ; 31 L. J. P. M. & A. . (/j) Per CJiannell, B., In "Wright

,ST, ^, r. . .^ V.Hale, SOL. J. Ex. 43; per Wood,
(c) Boodle V. Davis, 8 Ex. 351, V. C, in Re Lord, 1 K. & J. 90, 34

33 L. J. Ex. 69. L. J. Ch. 145.
{d) Binns V. Hey, 1 Dowl. & L. (i) Wright v. Hale, 6 H. & N.

66: Brooljs v. Bookett, 9 Q. B. 337, 30 L. J. Ex. 40. [But see
847 ;

Sfiadding v. Eyles, Id. 858. Atkins v. Pitcher, 31 Hun (N. Y.)

^Si>
^?'^,"i'"' ^- Moyes, 1 A. .fc E. 353, where, in the case of an appeal

?T^i.?"=^"P ^- Wharton, 3 C. & by a defendant from a iustioe's
M. 405

;
Grant v. Kemp, Id. 636

; judgment to the county court.



§ 287] EETEOAOTION. 389

and a similar effect was given to the County Courts Act of

1867, as regards giving security for costs (a). The pro-

vision which extended the time for making decrees nisi

absolute from three to six months, applied to suit pending
when the Act came into operation (5).

§ ^87. [In this country, the general rule seems to be, in

accordance with the English, that statutes pertaining to the

remedy, *. e., such as relate to the course and form of pro-

ceedings for the enforcement of a right, but do not affect

the substance of the judgment pronounced,"" and neither

directly nor indirectly destroy all remedy whatever for the

enforcement of the right,'" are retrospective, so as to apply

to causes of action subsisting at the date of their passage,"'

A few illustrations will serve to elucidate the application of

this rule. A statute giving to plaintiff suing for purchase-

money of land, a lien thereon in the vendee's hands, and
authorizing a proceeding in rem against the same in addition

to a personal judgment against the defendant, was held to

apply to causes of action existing at the date of the passage

of the enactment ;"' and such was the construction of an act

permitting attachments against foreign corporations ;"' of an

act regulating suits against sheriffs ;"' of an act allowing

mortgagors and mortgagees, when the mortgaged land is

taken for public uses, to join in a petition for damages.""

before Sept. 1, 1880, when the 407 ; Lawrence K. R. Co. t.

existing code of New York went Mahoning Co., 35 Ohio St. 1
;

into effect, it was held that the Bish., Wr. L., g 84; and cases
costs were regulated by the old infra.

code. And see Caldwell v. State, "» Excels. Manuf'g Co. v.

55 Ala. 133, ante, §277.] Keyser, 63 Miss. 155. Comp.
(a) Kimbray v. Draper, L. R. 8 ante, 8 280.

Q. B. 160. See another instance '*'^ Coosa River Steamb. Co. v.
in Watton v. Watjton, L. R. 1 P. & Barclay, 30 Ala. 130.
M. 227. '28 CoUier v. Stale, 10 Ind. 58.

(S) Watton V. Watton, 1 P. & The act, in this case, provided that
M. 227. , _ "all rights of actions secured by

133 Morton v. Valentine, 15 La. existing laws may be prosecuted
An. 150. in the manner provided in this

'^^ Richardson v. Cook, 37 Vt. act," and repealed inconsistent
699. provisions.

"' See Sampeyreac V. U. S., 7 Pet. "' Wood v. Westborough, 140
223 ; People v. Supervisors, 63 Mass. 403, so as to be applicable to

Barb. (N. Y.) 85 ; People v. Tib- a proceeding begun after the act

bets, 4 Cow. (N. Y.) 384 ; Matter took effect, though the land had
of Beams, 17 How. Pr. (N. Y.) been previously taken. The act is

459 ; Dobbins v. Bank, 112 111. said to be remedial, and hence the
553; Lane v. i Nelson, 79 Pa. St. construction.
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Upon the same principle, an act anthorizing justices of the

peace to issue garnishee process was held applicable to judg-

ments rendered before its enactment ;"° an act limiting the

amount of the attorney -fee to be taxed upon the foreclosure

of school fund mortgages, to a mortgage previously given ;"'

an act forbidding a party who received money, etc., as a con-

sideration for a contract made on Sunday to defend an action

on the contract on that ground without restoring the conside-

ration ;'" an act authorizing assignees of notes not negotiable

to sue thereon in their own names, to assignments made before

its passage ;"' a provision that judgment against the principal

in an injunction bond shall conclude the surety also, to a bond

executed before the act."' And so, an act dispensing, in

order to a recovery upon an official bond, with the necessity

of previously establishing a devastavit against the principal,'"

and an act changing the mode of appraising property for

sale on the foreclosure of mortgages.'" The various

statutes authorizing married women to sue alone upon con-

tracts"' and for injuries done to their persons or characters,

and making the damages recovered their separate property,

have been construed to embrace causes of action arising

before tlie passage of the act, where the suit was not com-
menced until after the same.'" And acts extending the

period of limitation for certain purposes, and waiving condi-

tions prescribed by former acts in regard to, e. g., the issuing

of executions, have been permitted a retrospective operation

clearly intended by them.'" An act subjecting lands to sale

upon execution for the satisfaction of judgments was held to

»» Fisher v. Hervey, 6 Col. 16. '« Ball v. Bullard, 53 Barb.
"' Kossuth Co. V. "Wallace, 60 (N. Y.) 141 ; Logan v. Logan, 77

lo^a. 508. Ind. 558 ; Weldon v. Winslow,
« Berry v. Clary, 77 Me. 482. L. R. 13 Q. B. D. 784 ; Severance
'*« Hailan v. Sigler, 1 Morr. (la.) v. Civil Serv. Supply Ass'n, 48

39 : but not to the extent of exclud- L. JT. N. S. 485. Comp. contra

:

ing any defence that miglit have Weldou v. Riviere, 53 L. J. Q. B.
been made in suits thereon in the D. 448.

"^^°^T,°'',*'^^
payees

: Ibid. "» See Hcnchall v. Schmidtz, 60

J s .^n" ^- ^°y'^' ^1 '^^'^ ^^0- 454 ; Caperton v. Martin, 4
^ S?^-*®?- T, ,

^- "^a- 138; such acts beingi« Winslow V. People, 117 111. regarded as affecting the remedy

u. T T. . „ -.T ,
°"'y '• see State v. Moore, 43 N. J.

" f3°°?8.^-,^avis, 6Neb. 83. L. 208; Brewster v. Brewster, 32
"'Buckinghamv. Moss, 40Com. Barb. (N. Y.) 428. Comp. ante,

*61- §379.
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apply to judgments obtained upon contracts made before its

§ 288. Eflfeot ofActs Relating to Procedureouly onPendingPro-

ceedjngs.—[Indeed, much of this kind of legislation is held to

applj, not only to existing causes of action, but also to pend-

ing proceedings.'" It is said, that an act dealing with proced-

ure only applies, unless the contrary intention is expressed,

to all actions falling within its terms, whether commenced
before or after the enactment.'" Thus, an act giving appeals

from certain enumerated judgments and orders, applies to

such judgments and ordei's made prior to its passage ;"" as

does an act providing for the granting of summary relief, by

the court or a judge at chambers, from an order, judgment,

etc., of the court in certain cases ;'" and an act extending

the time within which a garnishee in a justice's court may
file his answer,'" or limiting, by way of amendment to a

former act prescribing no period, the right of appeal from

township boards of equalization to sixty days after adjoin-

ment,'" or imposing additional requirements upon parties

applying for a change of venue.'" So, an act enlarging the

jurisdiction of the United States Circuit Court was held

applicable to pending causes."" And the same operation

was given to an act directing that, where a distributee of an

intestate's estate is unable to give the security to refund

required by it, the fund shall be put at interest upon secur-

"» Reardon v. Searcy, 2 Bibb Fed. Rep. 147 ; Kocla's Est., 5

(Ky.) 202. But a subsequent act Rawle (Pa.) 338. See also Indian-

restricting the operation of tlie apolis v. Imberry, 17 Ind. 175.

former one, to contracts made after "' McNamara v. R. R. Co., 13

its enactment was not permitted to Minn. 388. Compare, liowever, as

affect tiie validity of a sale of land to prospective operation of an

upon execution on a judgment act giving writ of error: Kingsbury

upon a contract made before the v. Sperry, 119 111. 379, and post, §
passage of tlie original act, but 390.

before the enactment of the restrict- '" Bensley v. Ellis, 39 Cal. 809.

ino- one. '" "Willis v. Fincher, 68 Ga. 444.

"' See Bish., Wr. L. § 84

;

' •" Slocum v. Fayette Co., 61

Comp. ante, § 283. See Denman Iowa, 169. See ante, § 372, and

v. McGuire, 3 Centr. Rep. 104, post, § 289.

where proceedings begun under '" Lee v. Buckheit, 49 Wis. 54.

the N. y. Code of Remed. Just. The new law took effect pending

and continued under the Code of an appeal from an order changing

Procedure were held valid. the venue.
'5» Singer v. Hasson, 50 L. T. "* Larkin v. Saffarans, 15 Fed.

N. S. 326 : Larkin v. Saffarans, 15 Rep. 147. See ante, § 271.



392 ' EETEOACTION. [§§ 289, 290

ity to be approved by the Orphans' Court;"' to acts relating

to amendments of afBdavits and certification of such as are

taken in another state ;"" to a statute regulating t?\e invest-

ment of the proceeds of sale under judicial decree, the sale

being made after, under a decree made before, the passage

of the act ;'" and to acts giving the Government the right

of peremptory challenge in criminal cases,'" authorizing

amendments of the defendant's name in indictments,"' or

changing tiie forms of procedure for the trial of offences."*

§ 289 [On the other hand, it has been said that proceed-

ings already pending at the time of the enactment, even of

statutes merely affecting remedies, are to be deemed exempt

from their operation, unless a contrary intent appears ;"*

and it has been accordingly held that a statute passed after

the commencement of an action, changing the mode of pro-

cedure, l)as no application to such action ;"* that an act regu-

latipg the matter of review and new trials did not take

away the right of review in pending actions, or where judg-

ment had been rendered, but the time limited by the old

law for review had not expired ;"' that an act regulating

executions did not apply to judgments rendered before its

passage ;"' and that an act directing that in all indictments

for murder, the degree of the crime charged shall be alleged

was not to be construed so as to apply to pending indict-

ments to which the defendant had not yet pleaded."']

§ 290. Limits of this Rule.—But the new procedure
would be presumedly inapplicable, where its application

would prejudice rights established under the old (a) ; or

"'Kocli's Est., 5 Rawle (Pa.) Foster and Bingham, JJ., dissent-
338. ms

"» Rosenthal v. Wehe, 58 Wis. 631. "es stueg v. Murphv. 4 Ohio. 316.

! ^iJ' 7- "^^^^^' ^^ ^"^^ ^93. "» State V. Smith, 88 Conn. 897.
•«' Walslnn v. Com'th, 16 B. And see Mabry v. Baxter. 11

^^',»^J^'^^^ ^^V . ..r^ Heisli. (Tenn.) 683, where it was
»a State V. Manning, 14 Tex. 403. held that an act giving ioint
>" People V. Mortimer, 46 Cal. defendants the right to sever, and

IBS rp . » r. , .„.,,„ °'"^ *° '"'^^ ^ change of venue to

rf^ Jr^Ao-
<^*^^™^' ^8 ^^^- ?• fie county of his residence, could

i«b\v •
r, „ J „„ ^x ^ notconstitutionally apply to pend-WMerwin v. Ballard, 66 N. C. ing causes, as being judicial and

HI r> 11 T> T, r^ r-r^-^r „ Changing the remedy. See ante, §"' Rowell V. R. R. Co., 59 N. H. 383.
85. Doe, C. J., doubting, and (a) Exp. Phoenix Bessemer Co.,

45 L. J. Ch. 11.
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would involve a breach of faith beti^eeii the parties. For

this reason, those proyisions of the Common Law Proced-

ure Act of 185i, s. 32, which permitted error to be brought

on a judgment upon a special case, and gave an appeal upon

a point reserved at the trial, were held not to apply where

the special case was agreed to, and the point was reserved

before the Act came into operation (a). Where a special

demurrer stood for argument before the passing of the first

Common Law Procedure Act, it was held that the judgment

was not to be affected by that Act, which abolished special

demurrers, but must be governed by the earlier law (S).

The judgment was, in strictness, due before the Act, and

the delay of the Court ought not to afifect it.

[Where, however, a right has been only partially ac-

quired under a statute, and remains inchoate at the time of

enactment of another, changing the method of its prosecu-

tion and perfection, the procedure prescribed for that pur-

pose by the latter must be pursued, or the right remain un-

perfected."" Thus, where a defendant's real estate was sold

on execution in August, 1829, a statute then giving a credit-

or, who had a judgment which was a lien on the land, fif-

teen months to redeem, upon payment of the amount of the

bid, and ten per cent, interest thereon ; and before Novem-
ber, 1830, when said period would, under the law in force

at the time of the sale, have expired, a body of revised stat-

utes Went into effect, superseding the former statute upon

this subject, and requiring, for redemption by a creditor,

the payment of the bid with seven per cent, interest, but

also requiring him to produce to the sheriff a certified copy

of the docket of his judgment ; it was held that, whilst the

purchaser remained entitled to receive the amount of his

bid with ten per cent, interest, his right thereto having

vested in him before the revised statutes went into effect,

(a.) Hughes v. Lutnley, 34 L. J. that " demurrers for formal defects

^. B. 29;4j!!. &B. 374. Vansittart are abolished, and those -only for
». Taylor, 4 E. & B. 910, 24 L. J. substantial defects are allowed,"
Q. B. 198. See sup. note 153. was held to abolish special, but to

0) Pinholu V. SoQS'er, 21 L. J. preserve general demurrers : Hobbs
Ex. 336, 8 Kx. 138. See also R. «. v. R. R. Co., 9 Heisk. (Tenu.) 873.

Crowan, 14 Q. B. 331; Hobson ». "» People v. Livingstone, 6
Neale, 8 Ex. 131, 23 L. J. 35, 179. Wend. (N. Y.) 526. See ante,

[And see ante, § 383. A provision, § 281.
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the omission of the creditor to produce the certificate re-

quired by the latter was fatal to his claim to succeed to the

rights of the purchaser.'"

§ 291. Curative and Declaratory Laws.—[However earnestly

the policy of all retrospective legislation may, upon princi-

ple, be deprecated, it is undoubtedly true, that, " our legisla-

tures are constantly passing laws of a retrospective character.

Such are the laws declaring certain acts of persons irregularly

elected, valid; correcting assessment rolls irregularly made

;

and many others of like character. These laws have never

been questioned ; and the denial of the power would, in a

new country, where forms are often overlooked, lead to very

serious consequences.'"" It cannot, of course, be the pur-

pose of this work, to examine into the question of the constitu-

tionality of such acts in general, or under particular constitu-

tional provisions affecting special legislation, and the like ; nor

to inquire whether the plea of infancy which has been put for-

ward in so many instances to justify departures from sound

principles of economics as well as of jurisprudence, can, at

the present day, be entitled to respect, at least in those states

which may be supposed to have arrived at a stage of civilized

development subjecting their institutions, legislation and

policy to rules and criticisms beyond tlie immunities of the

pinafore. It is a proposition too well settled by authority

to admit of dispute, or call for extended discussion, that cur-

ative acts, especially upon matters of public concern, are to

be allowed the retroactive effect they are clearly intended to

have, even though vested rights and decisions of courts be
set aside by them, so long as they do not undertake to infuse

life into proceedings utterly void for want of jurisdiction,'"

and do not contravene the constitutional provisions against

laws impairing the obligation of contracts and ex post facto

laws, or any other provision of the particular constitution to

which the Legislature passing them may be subject.'" The

'" People V. Livingstone, supra. * 381-3 ; Richards v. Rote, 68 Pa.
'" Sedgw., p. 1S4, citing Syia- St. 248

; Halderman v. Young, 107
cuse City B'k v. Davis, 16 Barb. Id. 334, 326. But see Grim v Sch
(N. Y.) 188; 1 Kent, Comm., Distr., 57 Pa. St. 433.
•455. "* See Otoe Co. v. Baldwin, 111

"« See Cooley, Const. Lim., U. S. 1 ; Underwood v. Lilly, 10
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purpose of these seetions is merely to point out the efEoct,

upon the construction of such, and acts declaratory of former

statutes or rules of law, of the presumption against an intention

tolegislate retrospectively, and possibly <jf a constitutional pro-

hibition against retrospective operation in the particular class

of cases to which the act is to be applied, coupled with the

necessity of giving, if practicable, a lawful and reasonable ope-

ration to the expression of the legislative will.

§ 292. [If possible, such legislation will be regarded as

intended only to lay down a rule f6r future cases."' Thus,

a resolution of the Legislature validating the acts of certain

oflBcers performed before institution of a suit pending at the

adoption of the resolution, was held not to be available in it

unless a purpose which would make it so was expressed in

the same.'" Statutes declaring the act of a notary public,

after expiration of his oflniee, valid,'" and that tax sales shall

not be set aside on account of certain defects in the notice'"

were alike held applicable to future cases only. An act

declaring that a certain notice required by another act to a

city of a defect " shall not be deemed invalid " because of

" any inaccuracy [not intended to mislead] in stating the

time, place, or cause of the injury," was held inapplicable

to a notice given before, though controlling in the case of

notices given after, the enactment."" So, it was held that a

legislative declaration that the provisions of an earlier act

" authorizing a married woman to carry on any trade or

business on her sole and separate account, shall be so con-

strued as not to allow her to enter into co-partnership in

business with any person," in legal effect declared, that,

thereafter, no married woman should have that right or

power."" So, an act declaring that a previous act should not

Serg. & R. (Pa.) 97; Com'th v. S., et*c., Agency, 74 Mo. 457.

Marshall, 69 Pa. St. 338 ; Lane' v. "« Linn ». Scott, 3 Tex. 67.

Nelson, 79 Id. 407 ; Spinnina: o. "' Bernier ». Becker, 37 Ohio St.

Build'K, etc., Ass'n, 26 Ohio St. , 72.

483; King «. Course, 25 Ind. 202; ™ Citizens ' Gas Light Co. v.

Sedgwick, pp. 141-144, and note State, 44N. J. L. 648.

Curative Statutes. See also ante, "' Shallow v. Salem, 186 Mass.

§ 284, note 133. 136. And see Foister v. Forster,
"' See Journeay «. aibson, 56 139 Id. 559.

Pa. St. 57. 61. Lambertson ®. ' i«» Todd v Clapp, 118

Hogan. 3 Id. 22 ; McNichol v. U. 495.
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be construed as increasing the emoluments of certain oflBcers

" at the date of its passage.'"" And an act regulating the

construction of certain doubtful expressions in wills, was

held not to aid the construction of one taking effect before

the enactment.'" And this rale denying such statutes a retro-

spective, and restricting them to a prospective, operation is

especially, it is said always,"' to be observed, where the

declaratory act undertakes to put a construction upon another

act which has already received a different judicial construc-

tion.'" Hence, an act legalizing a tax roll, and curing its

defects, was construed as not affecting an existing judgment

for trespass against oflScers for seizing and selling property to

pay a tax thereunder ;'" nor an act legalizing an assessment,

assessment roll and delinquent list, a judgment declaring the

levy invalid.'" And an act authorizing a corporation to do a

thing it had already done, and validating the same, was held

prospective only, and not affecting the rights of a plaintiff

in litigation at the passage of the act.'"

§ 293. [But, where such a construction is impossible,

where the " language is plainly retrospective,""' whilst it

must be given the effect it clearly is intended to have, it is not

to be extended beyond the plain intent of the Legislature.'"

Thus, an act undertaking to validate a void assessment on a

city lot for a street improvement was held, at all events, not

"' Bassett v. IT. S. 3 Ct. of CI. where, on March 4, 1865, a final

448. And see Les Bois V. Bramell, judgment bad been obtained
4 How. 449, for similar construe- unjoining county oiflcers from issu-
tion of an act validating certain ing warrants to pay an unauthor-
titles. ized appropriation made by them ;

"' James v. Rowland, 53 Md. an act legalizing the appropriation
462. See ante, S 374. But com- having been passed on March 3,
pare Adams v. Chaplin, 1 Hill, Ch. 1865, to take efEect from and after
(S. C.) 365, where an act declaring its passage and publication in cer-
that nowords of inheritance shall tain newspapers, which publication
be necessary to convey a fee by was marie on Murch 4, 1865,
devise, operated retrospectively

; it was held that the legalizing stat-
and ante, § 384. ute went beyond the judgment,

'^' Lambertson v. Hogan, 3 Pa. validated the appropriation ab
St. 33. initio, and rendered the judgment

'" See Ibid.
; Kupfert v. Build'g erroneous. Comp. Eeis v. Graff,

Ass'n, 80 Pa. St. 465 ; Lincoln B. 51 Cal. 86, post, § 298.
& S. Ass'n v. Graham, 7 Neb. 178. '8' Cunningham's App.. 108 Pa.

•" Moser v. White, 29 Mich. 59. St. 546.
'" People V. Moore, 1 Idaho JST. "b journeay v. Gibson, 56 Pa.

B. 663. Bui see ante, § 284, note, St. 57, 61.
and King' v. Course, 35 Ind. 203, "' Ibid., at p. 60.
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to validate the same, by relation, as of the date when it was

made, but only at the date of the passage of the act.'" Tet,

in so far as such statutes are remedial, they are to be con-

strued as remedial statutes are ;"' so that an act which vali-

dated acknowledgments of deeds made before , officers of

other states, was lield to embrace such an acknowledgment of

a mortgage."'

§ 294. Amendments.—[It was declared in England that an

act of Parliament made to correct an error of omission

committed in a former statute of the same session, relates

back to the time when the first act was passed, and the two

must be taken together as though they were one and the

same act, the first being read as containing in itself, in

words, the amendment supplied by the last ; so that goods

exported before the second law passed, but only shipped on

hoard before the first, of which the second was an amend-

ment, was enacted, where liable to the duties imposed upon

the exportation of goods."' This result would seem to fiow

logically from the theory formerly accepted that every

statute commenced from the beginning of the session at

which it was enacted,'" and there is, therefore, nothing in

it which would seem to give amendments, as such, a

retroactive operation. And such is certainly not the proper

understanding.'" No doubt, a statute which is amended is

thereafter, and as to all acts subsequently done, to be con-

strued as if the amendments had always been there,'" and

the amendment itself so thoroughly becomes a part of the

original statute, that it must be construed in view of the

original statute as it stands after the amendments are

"» Keis V. Graff, 51 Cal. 86. Dak. 808. And see Ludington v.

Comp. King v. Course, 35 Ind. U. 8., 15 Ct. of CI. 453, where the

202, ante, § 293, note. act of 1875, to correct errors and
'" Journeay v. Gibson, ubl supply omissions in the Rev. Stat.

,

supra. amending the same by adding cer-

'^ Ibid. tain provisions was held construa-
"3 Atty.-Genl. v. Poug^tt,2 Price, ble, not as a new enactment, but as

381, In Potter's Dwarris.'p. 172. if the Rev. Statutes bad been origi-

'M See post, § 497. nally adopted with the alterations
"5 See Bish., Wr. L., § 153a. thus made incorporated in them in
'" Holbrook v. Nichol, 36 111. their proper places, and that they

161; Turney v. Wilton, Id. 385 ;
were all subject to the provisions

Kamerick v. Castleman, 21 Mo. of §§ 5595 and 5601 of the Rev.

App. 587 ; People v. Sweetser, 1 Stat.
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introduced, and the matters superseded bj the amendments

eliminated.'" Hence, where certain amendments to an act

gave justices of the peace concurrent jurisdiction with the

common pleas " under the restrictions and limitations herein

provided," this was held to refer to the restrictions and

limitations provided in the original act as it stood after all

tlie amendments made thereto were introduced into the same,

in their proper places.'" But even where the amendment

merges portions of the original act in the new provisions,'"

so that, from the time of the amendment, the whole force

of the enactment as to transactions subsequent to it rests upon

it, the old act retaining no vitality distinct from the new
one, it raaj yet be referred to as controlling past trans-

actions ;'"° and even an amendment of an act " so as to read"

in a prescribed way has no retroactive force, but is to be

understood as enacted when the anaendment takes effect."'

So, too, an amendment of a former law, the amendment
declaring valid certain acknowledgments or probates of

deeds, defective under the original act, was held not to be

retroactive, so as to validate an acknowledgment, etc., defec-

tively made under the latter before the passage of the

amendment.'"

"' Bee McKibben v. Lester, g the provision amended : see ante,
Ohio St. 637; People v. Sweetser, § 196 ; and that, in this respect it

supra. was immaterial whether the Legis-
ts Ibid. And see, for similar lature incorporated the old law

constructions, ante, § 196. and the amendment into one sec-
"' See ante, § 195-196. tion, or in terms declared the pro-
(inn T-» i_ _ rt __i .. -«- . . . -. « -. - *^

"» People V. Superv'rs, Mont-
gomery, 67 N. Y. 109 ; Moore v.

Mausert, 49 Id. 333 ; Goodno v.

OshkoBh, 31Wis. 137.
=» Ely V. Holton, 15 N. Y. 595

Bay V. Gaee, 86 Barb. (N. Y.) 447,
Kelsey V. Kendall, 4S Vt. 24 ; Kam-
ericlc v. Castleman, supra. See Bur

vision added an amendment or
addition, it was held, that, in this

particular case, the amendment,
upon all the grounds of construc-
tion, was to be deemed as evincing
a design to operate retroactively.

="' McEwen v. Bulkley's Lessee,„„„.„. 24 How. 243. The court held the
wellv.Tullis, 13 Mmn. 573, where, efEeot of the amendment to be
besides being decided that an merely to provide an additional
amendment "so as to read" was mode of probate; "nor does the
not a repeal and re-enactment of act go any further :" Ibid., p. 244.
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CHAPTER XI.

Exceptional Consteuotion to Effectuate Legislativb

Intent.

§ 395. Effect to , be given to True Intent of Act. Modification of

Language.

§ 297. Acts done "under," "by virtue of," "in pursuance of," etc.,

statute.

§ 298. Interpolation of Words, etc.

§ 301. Elimination of Words, etc.

§ 803. "Or" read "and."

§ 304. "And" read "or." --

g 305. Limits of Interchangeableness of " and" and "or."

§ 306. Permissive Words when, and when not. Bead as Imperative.

§ 315. Effect of Express Reference to Discretion.

§ 317. Correction of Omissions and Erroneous Insertions.

§ 318. Elliptical Sentences. Transposition of Words, etc.

§ 319. Clerical Errors. '

§ 320. Equitable, in the sense of Liberal, Construction.

§ 322. Equitable Construction in its Strict Sense.

§ 323. Reason for such Construction in Ancient Statutes.

§ 324. Equitable Restriction of Modern Statutes.

§ 325. Principle of Equitable Construction Discredited.

§ 326. When Established Equitable Construction of One Statute Applied

to Another,

g 327. Adoption of Principle from Analogy to Statute

§ 328. Acts Contrary to Natural Equity, etc.

§ 295. Efifect to be Given to True Intent of Act. Modification of

Language Wl^ere the language of a statute, in its ordinary

meaning and grammatical construction, leads to a manifest

contradiction of the apparent purpose of the enactment, or to

some inconvenience or absurdity, hardship or injustice, pre-

sumably not intended, a construction may be put upon it,

which modifies the meaning of the words, and even the struc-

ture of the sentence (a). This is done, sometimes, by giving

(a) See per Alderson, B. , in Atty- Wright v. Willianiis, 1 M. & W.
Uenl. V. Loclcwood, 9 M. & W. 99 ; and Holli'ngworth v. Palmer.
398, and Miller v. Salomons, 7 Ex. 4 Ex. 267; per James, L. J., in Exp.
•475, 31 L. J. 188 ;

per Parke, B., Rashleigh, 2 App. 13 ; Grot, de B.

in Becke v. Smith, 3 M. & W. 195
;
& P., b. 2, c. 16, B. 12 (4). [But
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an unusual meaning to particular words ;
sometimes by alter-

ing their collocation ; or by rejecting them altogether ;
or by

interpolating other words ; under the influence, no doubt, of

an irresistible conviction, that the Legislature could not possi-

bly have intended what its words signify, and that the

modifications thus made are mere corrections of careless

language, and really give the true intention. [The ascertain-

ment of the latter is the cardinal rule, or rather the end and

object, of all construction ;' and where the real design of the

Legislature in ordaining a statute, although it be not

precisely expressed," is yet plainly perceivable, or ascertained

with reasonable certainty, the language of the statute must

be given such a construction as will carry that design into

effect,' even though, in so doing, tlie exact letter of the law

be sacrificed,' or though the construction be, indeed, contrary

to the letter." And this rule holds good even in the con-

in all these matters, it ip necessary

to remember, that, in the interpre-

tation of a statute, the court must
look to its language : State v.

Duggan (R. I.), 3 New Engl. Rep.
137 ; that the words of a law are

generally to have a controlling

effect upon its construction :

Siemens v. Sellers, 123 U. 8. 376,

285 (although " the interpretation

of those words is oflen to be sought
from the surrounding circum-
stances and preceding history :"

Ibid., per Bradley, J., construing
the phrase " 17 years from the date
of issue," in the act of Congress,
relating to patents, of 3 March,
1861); and that, in giving construc-
tion to an act, in all ordinary cases,
'

' courts are confined to the lan-

guage and terms employed by the
Legislature, and are not at liberty

to interpolate phrases and provis-
ions, although otherwise the pur-
pose and intention of the law-
making power may seem indefi-

nite, obscure and incomplete :"

Purey v. Gravesend, 104 N. Y.
405 ; 6 Centr. Rep. 501, 503.]

' People V. Weston, 8 Neb. 312 ;

Hunt V. R. R. Co., (Ind.) 11
West. Rep. 107.

« State V. King, 44 Mo. 388.
« Brown v. Barry, 3 Dal. 865

;

Minor v. Mich. Bank, 1 Pet. 46 ;

Binney v. Canal Co., 8 Id. 301.
* Tonnele v. Hall, 4 N. T. 140 ;

Kennedy v. Kennedy, 3 Ala. 571

;

Thompson v. State, 30 Id. 54;
Sprowl V. Lawrence, 33 Id. 674

;

Big Black Creek, etc., Co. v.

Com'th, 94 Pa. St. 450 ; Smitli v.

Randall, 6 Cal. 47 ; Exp. Ellis, 11

Id. 233 ; People v. Dana, 23 Id.

11 ; State v. Poydras, 9 La. An.
165 ; Simonds v. Powers, 28 Vt.

354 ; State v. King, 44 Mo. 283

;

Allen V. Parish, 3 Ohio, 198 ; Keith
V. Quinney, 1 Oreg. 864 ; Rey-
nolds V. Holland, 35 Ark. 56. So,

"the exact and literal wording of

an Act may sometimes be rejected,

if, upon a survey of the whole Act
and the purpose to be accom-
plished, or the wrong to be reme-
died, it is plain that such exacl or

literal rendering of the words
would not carry out the legislative

intent :" Bell v. New York, 105

N. Y. 139 ; 7 Centr. Rep. 366, 268;
and in the ascertainment of such
purpose, the title may be regarded

:

' People V. Utica Ins. Co., 15
Johns. (N. Y.) 358 ; Jackson v.

Collins, 8 Cow. (N. Y.) 89 ; Tonnele
V. Hall, 4 N. Y. 140 ; Staniels v.

Raymond, 4 Cush. (Mass.) 314;
Ingraham v. Speed, 30 Miss. 410

;

New Orl., etc., R. R. Co. v. Hemp-
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struction of criminal statutes.' Of course, if the meaning of

the Legislature is clear, every techineal rule of construction

must yield,' and though the words used to express that

meaning be not apt for the purpose, they will be so con-

strued as to serve the same.' And, a fortiori, if there is an

express declaration of the intent and meaning of a statute by

a provision in the same to carry out that intent, all other

parts of the act are controlled in construction by it.° A
clause, doubtful upon its grammatical construction, will be

controlled by the general intent of the Legislature, rather

than by the literal meaning of the language."]

§ 296. In a case already mentioned (a), where a colonial

ordinance, passed to give effect to the treaty between this

country and China, authorized the extradition to the Chinese

government of any of its subjects charged with having com-

mitted " any crime or offence against the laws of China,"

tiie Privy Council construed these words as limited to those

crimes and offences which are punishable by the laws of all

civilized nations ; and as not including acts, whicJi though
" against the laws of China," would be innocent in Europe

(6).' When it was settled that the Statute of Limitations, 21

Jac. 1, c. 16, applied to India (c), it was necessary to construe,

for that purpose, the expression "beyond the seas," as mean-

hill, 35 Id. 17 ; Brown v. "Wright, » George v. B'd of Education,
13 N. J. Eq. 240 ; Big Black Creek, 33 Ga. 344.

etc., Co. V. Com'lb, 94 Pa. St. 450; (a) Ante, § 39.

Com'th V. Navigation Co., 66 Id. (J) Atty.-Genl. v. Kwok Ah
81 ; Com'th v. Fiaim, 16 Id. 163 ; Sing, L. li. 5 P. C. 197. As the
Bathurst v. Course, 3 La. An. 360; literal meaning of the words was
Com'l B'k V. Foster, 5 Id. 516 ; wide enough to include political

Eyegate V. Wardsboro, 30 Vt. 746; ofEences against the law of a
Canal Co. v. R. R. Co., 4 Gill & J. foreign State, an English Court
(Md.) 1 ; Beall v. Harwood, 3 Har. might feel bound to think it impos-
& J. (Md.) 167 ; Riddick v. Gover- sible that they could have been
nor, 1 Mo. 147 ; Erwin v. Moore, used in that sense. But it might
15 Ga. 361 ; State v. R. R. Co., 3 be doubted whether the other
Sneed (Tenn.) 88. party to the treaty understood our

" Daniels v. Com'th, 7 Pa. St. stipulation in the same narrow
371, 373. sense ; ,or, indeed, whether it did

' Gates V. Nat'l B'k, 100 U. S. not understand it as inchiding,

239 ; Wilkinson v. Leland, 3 Pet. above all others, those crimes which
637. all governments are most desirous

' Crocker v. Crane, 31 Wend, to punish, viz. , those against them-
(N. T.) 211. selves. The same wide expressions

» Farmers' B'k v. Hale, 69 N. Y. are used in the 34 Victi c. 8, and
53. in the 37 & 38 Vict. c. 38. .

(c) E. I. Co. v. Paul, 7 Moo. s."..
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ing out of tiie territories (a). Tlie same Statute, which, after

limiting the time for suing, gave a further period to persons

abroad "after they returned," was construed as giving that

extended time to the executor of a person who never re-

turned, but died abroad (5). An Act which made it penal

" to be in possession of game after the last day '' allowed for

shooting, would, if construed literally, include cases where

the possession had begun before the last day, and therefore

lawfully ; and to avoid this injustice, it was construed as ap-

plying only where the possession did not begin until after the

close of the season ; that is, the words "to begin" were inter-

polated before "to be in possession " (c). Where one section

enacted that if the plaintiff recovered a sum " not exceeding"

five pounds he should have no costs, and another, that if he

recovered " less than " five pounds, and the Judge certified, he

should have his costs ; the literal meaning of the last clause

leaving it inoperative W/here the sum recovered was exactly

five pounds, it was held, to avoid imputing so incongruous

and improbable an intention to the Legislature, that the words
*' less than " should be read as equivalent to " not exceed-

ing" (d). The Insolvent Act, which invalidated voluntary

conveyances made by insolvents " within thi-ee months be-

fore the commencement of the imprisonment," which,

literally, would exclude the time of imprisonment, was
construed as if the words had been " within a period

commencing three months before the imprisonment." The
literal construction, in leaving uninvalidated voluntary

conveyances made after the imprisonment had begun, would
have led to an incongruity which the Legislature could not

be supposed to have intended {e). Tlie Bankruptcy Act of

1869, providing that all the property acquired by the bank-
rupt "during the continuance" of the bankruptcy should be
divisible among his creditors, and providing also that he

(a) Ruckmaboye v LuUooboy, 8 (<;) 2 Geo. 3, c. 19, 39 Geo. 8. c.
Moo. 4. [See ante, § 78, as to the 34 ; Simpson v. Unwin 3 B & Ad
construction of this phrase by the 134
various courts in the United (cf) Garby v. Harris, 7 Ex 591.

^^n?%^ . ^ 31 L. J. 160.

J) Townsend V. Deacon, 3 Ex. («) Beclce v. Smith, 2 M. & W.
707 ; and see Forbes v. Smith, 11 198
lA- 161.



§' 297] MODIFICATION OF LANGUAGE. 403
I

might obtain his discharge not only at the close, but d.nring

the continuance of his bankruptcy, it was held that the earlier

passage must be read in substance as meaning that the future

property which was to be divisible, was that acquired either

during the continuance of the bankruptcy or before the

earlier discharge of the bankrupt. This construction was

deemed necessary to avoid leaving the bankrupt incapable of

acquiring property after he had given up everything to his

creditors, simply because the property had not been realized,

and consequently the bankruptcy not closed (fl).

I 297. Acts done " under," " by virtue of," "in pursuance of,"

etc., statutes.—It is obvious that the provisions in numerous

statutes which limit the time and regulate the procedure

for legal proceedings for acts done " under " or '' by virtue,"

or " in pursuance " of their authority, do not mean what

the words, in their plain and unequivocal sense, convey
;

since an act done in accordance with law is not actiona'ble,

and therefore needs no special statutory protection (5).

Such provisions are obviously intended to protect, under

certain circumstances, acts which are not legal or justifi-

able (o) ; and the meaning given to them by a great number

of decisions seems, in the result, to be that they give pro-

tection in all cases where the defendant did, or neglected (d)

what is complained of, under color of the statute ; that is,

being within the general purview of it, and with the honest

intention of acting as it authorized, though he might be

ignorant of the existence of the Act ; and actually, whether

reasonably or not, believing in the existence of such facts or

state of things as would, if really existing, have justified his

conduct (e). [Thus, where a tax-collector levied a tax on a

(a) 33 (& 33 yict. c. 71, ss. 15 & (e) See, among many other

48; Ebbs V. Boulnois, L. R. 10 authorities, Greenway v.'Hurd, 4
Ch. 479. T)B. 553; Parton V. Williams, 3

(J) Per Cur. in Hughes v. Buck- B. & A. 330 ; Roberts v. Orchard,
•land, iq M. & W.'346. 3 H. & C. 769, 33 J.. J. 65; Hughes

(c) See ex. gr. Wame v. Varley, v. Buckland, 15 M. & W. 346

;

6 T. R. 443. Booth v. Clive, 10 C. B. 837, 3 L.

(d) Wilson V. Halifax, L. R. 8 M. & P. 283 ; Carpue v. London
Ex. 114, Newton v. Ellis, 5 E. & and Brighton R. Oo., 5 Q. B. 747 ;

B. 115, S4L. J. 337; ["anything Tarrant v. Baker, 14 C. B. 199;
done in pursuance of an act" tlius Burling v. Harley, 3 H. & N. 371

;

including an omission : see ante, Hopkins v. Crowe, 4 A. & E. 774
;

§ 104.] Kine v. Evershed, 10 Q.. B. 143;
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theatre, which had been erroneously assessed as a dwelling

hous^, it was held, that, as the assessors were clothed with

power to assess property according to the class, to which, in

their judgment, it belonged, and consequently had juris-

diction of the subject-matter, the error did not withdraw the

protection of the law from those acting as collectors under

their authority." So it was held, in Pennsylvania, that a

justice of the peace, though lie had acted illegally, as where

he caused one who was traveling on Sunday to be arrested

on his own view, yet, having general jurisdiction of the

subject, and intending and assuming to act as a magistrate,

was within the protection of the act entitling him to thirty

days' notice of any action to be brought against a justice of

the peace for anything done by him " in the execution of

his office '""—a phrase which is said to mean " by virtue of

his office.""] If an Act authorizes the arrest of a person

who entered the dwelling-house of another at night with

intent to commit a felony (24 & 25 Vict. e. 96, s. 51), an

arrest made in the honest and not unreasonable, but mistaken,

belief that the person arrested had entered with that intent,

would be protected. But the person making the arrest

would not be protected if he had acted under a misconcep-

tion, not of the facts, but of the law ; as if, for instance, his

belief was that the person arrested had only attempted to

enter; a different oifence, for which the enactment in

question does not authorize arrest ; or if, where the law

justified an immediate apprehension, an arrest was made
which was not immediate (a). [So, where a justice of the

peace issued a warrant of arrest on a criminal accusation,

without probable cause, supported by oath or affirmation,

such power being expressly excepted from all the powers
of Government by the bill of rights of Pennsylvania, he was
held not protected by his office."] The reasonableness of

Hermann v. Seneschal, 18 C. B. N. " Jones v. Hughes, 5 Serg. &
S. 393, 33 L. J. 48 ; Downing v. R. (Pa.) 303.
Capel, L. K. 3 C. P. 461 ; Leete v. " Mitchell v. Coweill, 4- Binn.
Hart, Id. 3 0.

,
P. 333 ; Chamber- (Pa.) SO.

lain V. King, Id. 6 0. P. 474
; (a) Griffith v. Taylor, 3 0. P. D.

Selmes v. Judge, Id. 6 Q. B. 734

;

194 ; Morgan v. Palmer, 3 B & C.
Mason v. Aird, 51 L. J. Q. B. 344; 739.
Dennis v. Thwaites, 3 Ex. D. 31. " Johnson v. Tompkins, 1

" Sedgw., at p. 82, cit. Hender- Baldw. 603.
son V. Brown, 1 Ciii. (N, Y.) 93.
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the belief is immaterial, if the belief be honest ; though it is

an important element in determining the question of

honesty."

§ 298. Interpolation of Words, etc.—An Act (26 & 27 Vict.

c. 29) which enacted that no witness before an election

inquiry sliould be excused from answering self-criminating

questions relating to corrupt practices at the election under

inquiry, and entitled him, when he answered every question

relating to those matters, to a certificate of indemnity declar-

ing that he had answered all such criminating questions, was

held to apply only where the witness answered " truly in the

opinion of the commissioners ; " for it was not to be sup-

posed that any answer, however false or contemptuous, was

equally intended (a). [So, where a statute required defen-

dants in suits upon certain causes of actibn to file affidavits

of defence setting forth the " nature and character thereof,"

and in default of such aflidavit, to be filed within a certain

period, authorized the plaintiff to move for, and the court

to enter, judgment against the defendant, it was held that

the defence alleged must be set forth with such particular-

ity as to satisfy the court that it was an available, practicable

defence in the case, under the rules of law and evidence

governing the same ; " that the defendant must state that he

believes, or show circumstances by his affidavit inducir^ the

court to believe, that he will be able to prove the matters

alleged by him upon the trial of the cause ;" and that the

defence thus specified must be such as would, if true, be

legally sufficient to bar the plaintiff's demand in the suit in

which it is asserted." It would not be supposed that the Legis-

lature intended the assertion of any mere futile, impracticable,

or irrelevant defence to answer the purpose of delaying the

"See, for an extended discus- made " true " discovery,

sion of the subject of the protec- " Heaton v. Horner, 35 Leg. Int.

tion given by statutes to those act- ' (Pa.) 146; 8 Pitts. L. J. N. S. 118
ing under their authority : Wilb., West Harrisburg, etc., Ass'n v.

Stat. L., pp. 87-98. See also post, Morganthai, 3 Pears. (Pa.) 343

;

§ 433. Leonard v. Fuller, 1 Penny. (Pa.)

(a) R. V. Hulme, L. R. 5 Q. B. 387.

377. It is observable that this " Black v. Halstead, 39 Pa. St.

iuterpolation was made in the Act, 64.

notwithstanding tiiat it repealed an '« West v. Simmons, 3 Whart.
earlier enactment which had pro- (Pa.) 361 ; Rising v. Patterson, 5

tected the witness only when he Id. 316.
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plaintiff's right to judgment, and of compelling him to go to

trial ; nor required the " nature and character " of the defence

to be stated, unless the court was to pass upon its sufficiency

as a defence.] The 374th section of the Merchant Shipping

Act, 1854, which enacts that no license granted by the Trin-

ity House to pilots "shall continue in force beyond the

3l8t of January," after its date, but that "the same may

be renewed on such 31st of January in every year, or any

subsequent day," was construed as meaning, not that the

renewed licenses must be issued on or after that day, but

that they should take effect from the 31st of January. This

departure from the strict letter was justified by the great

inconvenience which would have resulted from a I'igid adher-

ence to it, since it would have left the whole district for a

certain period, probably days, possibly weeks^ without qualr-

ified pilots {a).

§ 299. In the 7th section of the Railway and Canal Traf-

fic Act of 1854, which enacts that railway and canal compa-

nies shall be liable for the loss or any injury done to " any

horses, cattle or other animals" (which would include a

dog) entrusted to them for carriage, with the proviso that

no greater damages should be recovered for the loss of, or

injury done to, " any of such animals" beyond the sums

thereinafter mentioned,—specifying certain sums for horses,

neat cattle, sheep and pigs, but making no mention of dogs,

—the proviso was read, in order to reconcile it with the

enacting part, as de.aling only with " any of the following of

such animals" (5). [It has already been seen "that a stat-

utory provision forbidding the granting of new trials for

"any of the following" reasons, means, for " anyone of the

following" reasons.] Where a railway company was made
liable to make good the deficiency in the parochial rates

arising from their having taken rateable property, " until its

works were completed and liable to assessment," the House
of Lords held that the intention was that the liability should

(a) The Beta, 3 Moo. N. S. 23. another instance of interpolation
(*) Harrison v. London & in Perry v. Skinner 3 M & W,

Brighton R. Co., 2 B. & S. 132, 39 471, sup. § 378
L. J. 209

;
royersed on another " Thurston v. State, 8 Coldw.

point. Id., and 81 L. J. 113 ; It. v. (Teun.) 115, ante. 8 249
Slraclian, L. R. 7 Q. B. 463. See

^
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cease as regards any one parish, as soon as that portion of

the line which ran through it was completed ; in other words,

that the Act was to read as fixing the liability when "its

works in the parish were completed "(a). [Where a statute

gave an action by any person in possession of. realty against

any person claiming an adverse "estate, interest, or lien

therein," and by any person out of possession against any

one claiming an adverse " estate or interest therein," it was

held that the word " lien " should be read in the last provision

also as having been intended, but omitted by oversight."

Where to a statute prescribing that a person, on conviction

of a certain offence, is to be imprisoned in the penitentiary

not less than two, nor more than fi,ve, years, and a subsequent

act adds the words " or by line and impiisonment, one or

both, at the discretion of the jnry trying the same," the

court is obviously required to supply, after the word "or"

the words " be punished."" So, where a statute affixed to

the commission of a certain offence a penalty of " not less

than one nor more than three hundred dollars," it was held

that the minimum penalty was one hundred doUars." So,

where an act made it the duty of the overseers of the poor

of every district to furnish relief to every poor person within

the same, not having a settlement therein, who should apply

for relief, " until such person can be removed," it was inti.

mated that the provision was to be read, " until such person

can safely be removed," and that an attempt to remove him

when in a condition of health making the removal a risk of

his life, would lay the overseer open to indictment ;
°° the

warrant for this interpolation being tlie proper and reason-

able effect of the word can. It has already been seen liow

the phrase " May 15, next " in a statute, was ascertained

to mean, and read, "May 15 next thereafter."" In an act

(a) East London R, Co. v. White- decision. See § 414.

churcb, L. R. 7 H. L., 89, sup. §
«* Kelly Tp. v. Union Tp., 5

21. "Watts & S. (Pa.) 535, 536, per
=» Donoliue v. Ladd, 31 Minn. Gibson, 0. J.

244. " Posdicli v. Perrysburg, 14
" Turner v. State, 40 Ala. 31. ' Ohio St. 473, ante-, § 33. Com-
" Worth v.. Peck, 7 Pa. St. 268. pare, also, as an instance of

It may be questioned whether this virtual interpolation : Philadelphia

construction amounted to an inser- v. Pass. Ry. Co., 103 Pa. St. 190.

tion of the word " hundred " after ante, § 143.

"one." No reason is given for the ',
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making it penal to " buy, sell or receive from any slave,"

etc., the word " to " was interpolated to give effect to the

word "sell.""]

§ 300. A case in the Queen's Bench may be cited as fur-

nishing a remarkable example of judicial modification for

the purpose of supplying an apparent case of omission, and

avoiding an injustice and absurdity, such as the Legislature

was presumed not to have intended. Under the 11 & 12

Vict. c. 110, an insolvent prisoner for debt might be dis-

charged from imprisonment, either upon his own petition,

or upon the petition of any of his creditors. The 10 & 11

Vict. c. 102, in abolishing the circuits of the Insolvent Com-

missioners, and transferring their jurisdiction to the County

Oourts,providedthat "if an insolvent petitions," the Insolv-

ent Court should refer his petition to the court of the dis-

trict where he was imprisoned ; but it omitted all mention

of cases where the petitioner was a creditor. The court,

however, considered that an intention to include the latter

sufiiciently appeared. To confine the section to its literal

meaning would involve the unjust result that, though a

vesting order might be made, and the debtor be deprived of

his property, he would remain imprisoned. The words "if

an insolvent petitions" were accordingly understood to have

merely put that case as an example of the more general in-

tention, viz., "if a petition be presented." For the pur-

poses of the Legislature, it was immaterial whether the

petition was the insolvent's or the creditor's {a). [And an

instance, scarcely less remarkable, of the virtual insertion of

words in an act imposing taxation, is the decision, already

more than once referred to, of the Supreme Court of Penn-
sylvania, upon the act of April 24, 1874, which refers to

corporations doing business in the state, and possessing "the

" "Worrell v. State, 13 Ala. 733. words "first day of," but an appli-
Under a statute rcquirlnp: sales of cation of the technical rule that a
land for taxes to be made on the torm is to be regarded in law as
second Monday succeeding the one day; so that a sale on the
terra at which judgment was second Monday succeeding the
obtained, a sale on the second adjournment of the term would
Monday succeeding the first day have been equally b. compliance
of the teim was held a compliance with the statute Ibid
with the requirement: Bestor v. (o) R. v. Dowling.SE.&B 605;
Powell, 7111. 119. This, however, Exp. Greenwood, 27 L J. 38.
was not an interpolation of the S. C.
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corporate right or privilege to mine, or to purchase and sell

coal." It was held that the object of the law was to " reach

every corporation which purchases and sells coal, which
mines coal on its own land or land it has leased, or which
causes coal to be mined under a lease, contract, grant or min-

ing privilege, to unincorporated persons on property that it

owns, or has a coail privilege or interest therein." Accord-

ingly, it was held to embrace a corjioration which owned
extensive coal lands and leased them to others to be worked,

the corporation itself, by its charter, being expressly pro-

hibited from mining."]

§ 301. Elimination of Words, etc.—Again, notwithstanding

the general rule that full effect must be given to every

word, if no sensible meaning can be given to a word or

phrase, or if it would defeat the real object of the enact-

ment, it may, or rather it should, be eliminated (a). The
Carrier's Act, 1 Will. 4, c. 68, which enacts that a carrier

shall not be responsible ioi- the loss of articles delivered for

carriage, unless the sender declares their value and nature,

at the time of delivery, " at the office " of the qarrier, was

held to protect the carrier, where the parcel had been de-

livered to his servant elsewhere than at the office, and no

declaration had been made either there or elsewhere ; the

fair meaning of the statute, and the paramount object of

the Legislature being that the carrier should in every case

be apprised of the nature and value of the article entrusted

to him, whether it was delivered at the office or elsewhere

(&). An Act (25 & 26 Vict. c. 114) which authorized con-

stables to search any person whom they suspected of coming

from any land in unlawful pursuit of game, and, if any game
was found upon him, to detain and summon him, was held

to authorize a constable to summon a man whom he saw on

a ootway, with a gun in his hand, picking up a rabbit

thrown from an adjoining enclosure, just after the report of

a gun, but whom he did not search. There was nothing in

the general object of the Act to lead to the supposition that

'i^Big Black Creek, etc., Co. v. D. 701; though in that case the

Com'th, 94 Pa. St. 450, 455. 'elimination was not necessary, 2

(a) Per Lord Abinger in Lyde v. C. P. D. 99.

Barnard, 1 M. &W. 115; ^ar Brett, (J) Baxendale v. Hart, 6 Ex
L. J., in Stone v. Yeovil, 1 C. P. 769, 21 L. J. 133

;
per Cam. Scac.
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"the enormous absurdity" of requiring an actual bodily

search under such circumstances was intended ; and such a

departure from the language of the Act was therefore con-

sidered as really meeting the true intention (a). So, the 35

Geo. 3, c. 101, which empowered justices to suspend, in case

of sickness, the order of removal of any pauper who should

be " brought before them for the purpose of being removed,"

was construed as authorizing such suspension without the

actual bringing up of the pauper before the justices ; as the

literal construction would have defeated the humane object

of the enactment (b).

§ 302. [Similarly, words have been rejected as surplusage

in the following instances. Where a statute provided for an

indictment "on conviction" of bribery, the words "on con-

viction," which, if retained, would have made the act nuga-

tory, were rejected upon the construction of the act ;" so the

word "such," where it was apparent that it had no reference

to anything preceding it ;" so, in an act providing a punish-

ment " if any guardian of any white female under the age of

eighteen years, or of any other person to whose care or pro-

tection any such female shall have been confided, shall defile

her," etc., the word "of" before "any other person;"" so,

in a statute intended to confer jurisdiction, tiie word "not,"

which, if retained, would have rendered the act meaning-

less." So, a clause purporting to define the meaning of

"obligation or other security of the United States" as used

in other parts of the act was applied to the terms " obliga-

tion" and "security" actually used, those portions of the

phrase not appearing in any other part of the statute being,

in effect, rejected as surplusage." And where an act gave,

and regulated the exercise of, the right of appeal from the

judgment of a justice of the peace, and then provided, ths,t,

" upon such appeal from the decision, determination or order

of two justices," etc., it was held that the word " two," in

(a) Hall V. Knox, 4 B. & S. 515, " U. S. v. Stern, 5 Blatchf. 512.
33 L. J. M. C 1. See also sup. §§ =8 State v. Beasley, 6 Mo. 91.
245, 264. But in Clarke v. Cmyt- 29 gtate v. AcufE, 6 Mo. 64.
der, L. R. 4 C. P. 638, and Turner »» Chapman v. State, 16 Tex,
V. Morgan, L. R 10 C. P. 587, the App. 76 ante, § 265.
statute was construed strictly and *' U. B. v. Kossval'ey 3 Ben.
literally. 157.

(J) R. V. Everdon, 9 East, 101.
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view of the explicit reference to the appeal before given,

which was distinctly an appeal from the judgment of a single

justice, must have been inserted by mistake and was, there-

fore, rejected." Where an amendatory act referred to the

aet intended to be amended by its date, title and subject-

fliatter, a mistake in the first two was deemed immaterial and

the erroneous reference thereto simply rejected, the reference

to the subject-mattter being sufiieiently precise to identify the

amended act." So, where the title of an act referred to, and

its enacting .clause extended the provisions of, " an act passed

in 1839, oh. 205," etc., it was held to be a sufficient identifi-

cation of the act of 1838, ch. 205, which was passed in March,

1839, especially as there was no act passed upon that subject

at the session of 1839." And so was a reference, in an act

authorizing judgments for want of an affidavit of defence in

suits, inter alia, upon " liens of mechanics and material men,

under the act of 17 March, 1836," there having been an act

upon that subject approved 17 March, 1806, and another,

whicli took its place, approved 16 June, 1836, and the refer-

ence clearly being to the latter act." So, again, an amend-

ment, in terms, to § 293 of an earlier act, was construed as

referring to § 296 of the same, the subject-matter of the

amendment pointing out the latter section as the only one

to which it could properly refer, and the alternative for

such a construction being the nullification of the amendment."

Upon the same principle, in a reference by a statute to the

vote of a town respecting division, etc., a wrong date, given

as that of the election, will be rejected as surplusage, the

refei'ence to the vote, there having been only one, being

otherwise sufiiciently ^descriptive." And where a statute,

'^ McCaban v. Hirst, 7 Watts take, and that a different act was
(Pa.) 175. Comfort v. Leland, 5 intended to be refeired to, effect

Wliart. (Pa.) 81 ; Gue v. Kline, 13 will be given to this intention :

Pa. St. 60, 64. School Dir's Distr. No. 5 v. Soh.
s» Madison, etc.. Plank Road Dir's Distr. No. 10, 73 111. 249;

Co. v; Reynolds, 3 "Wis. 287. Poock v. Lafayette. Bldg. Ass'n, 17
" Pue V. Hetzell, 16 Md. 539. Ind. 357 ; People v. Hill, 8 Utah,
"' Bradbury v. Wagenhurst, 54 334. See also Blake v. Brackett,

Pa. St. 180, 183. > 47 Me. 28 ; Gibson v. Belcher, 1

'» People v. King, 28 Cal. 265. Bush (Ky.) 145.

And see, to the effect, that, where »' Shrewsbury v. Boylston, 1

it is apparent from an act that a Pick. (Mass.) 105. i

reference in it to another is a mis-
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intended to validate a certain city ordinance, passed April

12, 1866, whicli had formerly been declared void by the

Supreme Court of the state, in the preamble, referred to the

ordinance as adopted on July 13, 1866, but also referred to

its provisions and to the fact, the names, the term and the

number of the case in which the decision of the court thereon

had been rendered, and the purport and effect on the ordinance

thereof, it was held that the subject-matter of the act was

suificiently identified plainly to correct the error in the date,

i. e., to warrant its rejection as surplusage."]

§ 303. "Or," read "and."—To carry out the intention of the

Legislature, it is occasionally found necessary to read the

conjunctions " or " and " and," one for the other. [Indeed,,

those woj'ds are said to be convertible into each other, as the

sense of the enactment and the necessity of harmonizing its

provisions maj' require."] The 1 Jac. 1, c. 15, which made
it an act of bankruptcy for a trader to leave his dwelling-

house " to the intent, or whereby his creditors might be

defeated or delayed," if construed literally, would have

exposed to bankruptcy every trader who left his home even

for an hour, if a creditor called during his absence for pay-

ment. This absurd consequence was avoided, and the real in-

tention of the Legislature, beyond reasonable doubt, effected,

by reading " or " as " and "
; so that an absence from home

was ah act of bankruptcy only when coupled with a design

of delaying or defeating creditors (a). [So, in Mass. Gen.
St., ch. 167, § 6, in the words " in a fictitious or pretended
lottery'," the word "or" is read "and," the whole phrase

thus being construed as describing a single offence." The
same construction was put upon the same word in a statute

defining burglary as to " break or enter ; "" and in a statute

«8 Com'tU V. Marshall, 69 Pa. St. moved, and "and" substituted
338, 333. therefor.
" State V. Brandt, 41 Iowa, 593

; (o) Fowler v. Padget, 7 T. K.
State V. Myers, 10 Id. 448 ; People 509. See also R. v/Mortlake e,

V. Sweetser, 1 Dak. 308 ; liish., East 37.
Wr. L., S 343. But see Douglass « Com'th v. Harris, 18 Alnn
V. Eyi-o, Gilp. 147, where it is said (Mass.) 534.
that "or" never means "and," *' Holland v. Com'th, 83 Pa. St
but that, when clearly necessary, 806, 836. 'Comp. Blemer v. People,m order to give effect td a clause 76 111. 365 ; Vance v. Grey fl

in a will or a legislative provision. Bush (Ky.) 656.
" or " has been changed or re-
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punishing persons who shall place obstructions in a water-

course, whereby the " flow of water is lessened, or navigation

impeded."" And so, too, it was held, that, in an act requiring

a certificate of consent of parent or parents, guardian, etc.>

to the marriage of minors, if such parent, etc., live within

the province or can be consulted with, " or " must be read

" and," as it could not have been intended " to send the

justice or other person on a voyage of discovery " to find

the parent or guardian beyond the limits of the province."

The same construction was placed upon the word " or

"

in the California Civil Code, § 978, between the various

clauses referring respectively to the undertaking for costs

on appeal, and an undertaking for the stay of proceed-

ings, thus making the undertaking for costs essential in all

cases." The married woman's act of 1848, in Pennsylvania,

contained a provision making a married woman liable upon

her contracts for necessaries, providing, however, that judg-

ment should not be rendered against her nnless it should

appear that the debt was " contracted by the wife, or incurred

for articles necessary* for the support of the family," etc. It

is obvious and was held that "or" must be read "and.""

In the construction of the act of Congress of 6 August, 1861,

providing for the seizure and confiscation of property used

in aid of the rebellion, and for its condemnation In the dis-

trict or circuit courts of the United States having jurisdiction

of the amount "or" in admiralty, it was held that "or"
must be read "and.""]

§304. "And "read "or"—The conver&e change was made
in a turnpike Act which imposed one toll on every carriage

drawn by four horses, and another on every horse, laden or

not laden, but not drawing ; and provided that not more

than one toll should be demanded for repassing on the same

day " with the same horses mid carriages." It was held that

the real intention of the Legislature required that this "and"

« State V. Pool, 74 N. C. 402. « Murray v. Keyes, 85 Pa. St.

« BolUn V. Shrlner, 12 Pa. St. 384, 391.

205, 206. " Union Ins. Co. v. U. S., 6
" McConky v. Alameda Co. Wall. 759. See also post, § 304,

Super. Ct., 56 Cal. 83. Poster v. Com'th, 8 Watts & S.

(Pa.) 77.
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filiould be read as "or," and that a carnage repassing vvitli

different horses was not liable to a second toll. The toll

was imposed on the carriage ; and it was immaterial whether

it was drawn by the same or different horses {a). The
Statute of Charitable Uses, which speaks of property

to be employed lor the maintenance of "sick and
maimed soldiers," referred to soldiers who were either the

one " or " the other, and not only to those who were both (5).

[A provision in the fourth section of an act regulating the

sale, etc., of liquors, that any person violating " the first and

second sections of this act " shall forfeit, etc., was held to

render a person liable for the violation of either the first or

the second section, the same being of such a character as to

make an infringement of either, an independent offence."

So, in a statute which was supplementary to another, and

prescribed a punishment by "fine and imprisonment," the

word " and " was read " or," such being the reading of the

original act, and there being no indication, beyond the

change of the conjunction, of a design to inflict the cumulated

punishment." But possibly the most striking illustration of

the convertibility of th 3se words is afforded by the construc-

tion put upon a Pennsylvania statute which declared that no
publication outside of court respecting the conduct of the

judges, officers of the court, jurors, witnesses and parties

on a question pending before the court, should be a con-

tempt punishable by attachment ; but that the party ag-

grieved by such publication might proceed against the

"author, printer flW2,<^ publisher," or either of them, by in-

dictment
; or he might bring an action at law and recover

such damages as a jury might think fit to award. It was
held that the word " and " should be read " or," so as to

give an indictment against all the several persons designated,
as was, indeed, intimated to be the intention, by the addi-
tion "or either of them," and not to convey the idea, as in

grammatical strictness, the language would, that " author,
printer and publisher," (or, at least, "printer and pub-

(g) Waterhouse V. Keen, 6 Dowl. « peopie v. Sweetser. 1 Dak,& R; 257, wrongly reported in the 308.
marginal note in 4 B & 200. os Com'th v. Griffin, 105 Slass.

a>) Duke, Chant. Uses, 134. 185. See post, §§ 378, et seq
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lisher,") were supposed to be one person ; and that the word
" or " should be read " and " so as to give the party injured

both the riglit to prosecute and a right of civil action for

damages, and to preclude the idea that the Legislature in-

tended to give the injured party merely the choice between

a criminal and a civil proceeding."]

§ 305. Limits of Interchangeableness of " and" and " or "—This

substitution of conjunctions, however, has been sometimes

made without sufficient reason. It may be questioned, for

instance, whether the judges who " were at the making " of

the Statute 2 Hen. 5, c. 3, which required that jurors to try

an action when the debt " or " damages amounted to forty

marks, should have land worth forty shillings, were justified

in construing it '' by equity," and converting the disjunctive

" or " into " and " {a). The Court of Queen's Bench, on

one occasion, held that -the power given to justices by the

Highway Act, 5 «fe 6 Will, i, c. 50, to order the diversion

of a highway, when it appeared " nearer or more commo-

dious to the public," was limited to cases where the new
road was both nearer and more commodious (J) ; but the

same Court lately held that the power was exercisable when

the new road was either the one or the other (o).

[It has been said, that in a penarstatute, " and " can never

be construed " or." '° It is sufficiently apparent from the

illustrations already given, that both words are intercliange-

able, where the sense and objects of the enactment require

the one to be substituted for the other, in penal statutes as

well as in others, and as against the offender as well as in

his favor." But it need scarcely be repeated, that where

the meaning of the act is plain, and there is nothing in it to

call for the substitution, the court, in construing the act, is

not at liberty to make it."]

« Foster v. Com'th, 8 Watts & «» U. S. v. Ten Cases of Shawls,
S. (Pa.) 77, per Gibson,C J. 3 Paine, 163.

(a) Co. Litt. 272a. " See, also, to same effect, State

(b) R. V. Shiles, 1 Q. B. 910. v. Myers, 10 Iowa, 448, where an
(c) R. .V. Phillips, L. R., 1 .Q. B. act punLihing a person forcounter-

618; Wright v. Frant, 4B. & ,8. felling and having in his posses-

119, 33 L. J. M. C. 304. See sion, etc., was held to authorize a

Harrington v. Ramsay, 8 Ex. 336, conviction for either; Bish., Wr.
33 L. J. 460 ; Oldfleld v. Dodd, 8 L., S 343.

Ex. 578. ^ See ante, § 24.
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§ 306. Permissive Words when, and when not Read, as Impera-

tive.—Statutes which authorize persons to do acts for the ben-

efit of others, or, as it is sometimes said, for the public good

or the advancement of justice, have often given rise to contro-

versy when conferring the authority in terms simply enabling

and not mandatory. In enacting that they " may " or, " shall,

if they think fit," or "shall have power," or that "it shall

be lawful " for them to do such acts, a statute appears to use

the language of mere permission ; but it has been so often

decided as to have become an axiom that in such cases, such

expressions may have—to say the least^a compulsory force

(a), and so would seem to be modified by judicial exposi-

tion. On the other hand, in some cases, the authorized per-

son is invested with a discretion, and then those expressions

seem divested of that compulsory force.

In an early case, where it was contended that the 13 & 14

Car. 2, c. 12, in enacting that the churchwardens and over-

seers " shall have power and authority " to make a rate to

reimburse parish constables certain expenses, left it optional

with them to make it or not, the Court held that it was

obligatory on them to make it, whenever disbursements had
been made and not been paid. "May be done," it was
observed, is always understood in such cases as "must be

done " (5). So, where a statute directed that churchwardens
should deliver their accounts to justices, and enacted that

the latter " shall and they are hereby authorized and
empowered, if thfey shall so think fit," to examine the

accounts, and disallow unfounded charges, it was held that

the justices could pot decline to enter upon the examina-
tion (c), or be at liberty to allow charges not sanctioned by
law {d). [An act declaring that the supervisors of a county
are "authorized to adjust and audit" certain claims, to allow

the value of work shown to have been done, and to cause the

amount to be levied and collected, was held to import an

(a) Per cur. in R. v. Tfthe (c) R. v.'cambridge, 8 Dowl. 89.
Commrs., 14 Q. B. 474. comp. R. v. Norfolk, 4 B. & Ad;

(J) R. V. Barlow, Carth. 398, 3 338.
Salk. 209 ; R. v. Derby, Skin. 870. (d) Barton v. Pigott. L. R.. 10
^- °- Q. B. 86 ; 44 L. J. M. C. 5.
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imperative direction upon them to that effect ;'° and such was

the construction of an act which " authorized and empow-
ered " those officers to cause taxes illegally assessed and paid

in their comity to be refunded, so that it become their duty

to do so when truthful claims for such taxes were duly pre-

sented to them." So, too, where cities and towns were
" authorized and empowered " to make proper provisions for

the support of the families of enlisted soldiers, and the means

of raising the necessary funds for the purpose were

provided."] Though the 11 & 12 Vict. c. 42, s. 9, enacts

that justices " may " issue a summons on an information

laid before them only "if they shall think fit," it was held

that they were not at liberty to refuse it on any extraneous

considerations, such as that the prosecution was inexpe-

dient («). A charter which granted to the steward and

suitors of a manor '" power and authority " to hold a Court

to hear civil suits, was held to make it obligatory to hold it

when necessary (J). Again, the Tithe ConHnutation Act

(5 & 6 Vict. c. 54, s. 7), which enacts that if any agreement

for the commutation of tithes made before the Act, which

was not of legal validity, should appear to the Tithe

Commissioners to give a fair equivalent for the tithe, they

" shall be empowered " to confirm it, or, if unfair, to confirm

it nevertheless, and to award such a i-ent-charge as would

make it a proper equivalent, and to extinguish the tithe ; it

was considered that the Commissioners were bound to

make any such agreement between the parties the basis of

their own settlement, and were not at liberty to throw it

wholly aside in carrying oat the general policy of the Act,

viz., tithe extinction (c).

§ 307. So, in Blackwell's Case, Lord Keeper North held,

'' People V. Superv'rs, Living- Milford v. Orono, Id. 539.

ston, 68 N. Y. 114 ; notwithstand- {a) R. v. Adamson, 1 Q. B. D.
ing a prior act for a like purpose, 201 ; R. v. Fawcelt, 11 Cox, b05.

which was in mandatoiy terms, See R. v. Lancashire JJ., L. R. 11

had been vetoed on that account: Q. B. D. 638.

Ibid. See to similar eflect : Peo- (J) R. v. Havering-atte-Bower, 5

pie V. Superv'rs, Erie, 1 Buff. B. & A. 691 ; R. v. Hastings, Id.

Super. Ct. (N. Y.) 517. 692n., both better reported in 2 D.
" People V. Superv'rs, Otsego, & R. 176, and 1 D. & R. 148.

36 How. Pr. (N. Y.) 1. (c) R. v. Tithe Comm., 14 Q. B
« Veazie v. China, 50 Me. 518

;
474.

27
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and of the same opinion were all the- judges, that the statute

which enacted only that the Chancellor " should have full

power" to issue a commission of bankruptcy against a

banlcTupt trader, on the petition of his creditors, imperatively

required its issue ; declaring that " may " was in effect

"must" (a). Under the County Court Act, which enacted

tliat the Superior Court " may '" give the plaintiff the costs

of his action, if he lived more than twenty miles from the

defendant, it was held that the Court was bound to give

them, in every case in which the plaintiff and defendant

dwelt more than that distance apart (h). The general Order

which makes it " lawful " for the Court to order the produc-

tion of such documents in the possession of a party relating

to the action, " as the Court thinks right," gave the Court no

discretion to refuse an inspection in any case where the

documents were not privileged by law from inspection (c).

An Act which made it " lawful " for a Court to stay

proceedings in actions against companies under liquidation

until proof of. the plaintiff's debt {d) ; and one of the bank-

ruptcy I'ules which provides that where the Court has given

no directions as to the disallowance of the costs of improper

or unnecessary proceedings, the taxing-master '' may " look

into the question, were held equally imperative {e). [So, it

is said that the grant of power to amend implies the duty to

exercise it in a proper case," as the grant to the Orphan's

Court of a power to direct an issue devisavit vel non, makes
it a matter of right to the party demanding it in conformity

with the statute to insist upon its exercise," and the grant- of

authority, for certain specified causes, to allow a bill of

review, leaves the court no discretion to refuse it where a

{a) 13 Eliz. c. 7 ; 1 Jac. c. 15 ; (e) Baines v. Woimsley, 47 L.
Blackwell's Case, 1 Vern. 152, 2 J. CU. 144 ; Add. rules. 1875, r.
Oh. Ca. 190 ; Eq. Ca. Ab. 52. 18.

(J) McDougal V. Paterson, 11 C. '» Rehfuss v. Gross, 108 Pa. St.
B. 755, 2 L. M. & P. 681 ; ace. 621.
Crake y. Powell, 3 E. & B. 210, " Schwilke'^ App., 100 Pa. St.
overmlmg Jones v. Harrison, 6 638, under act 15 Apr. 1832. Not
^\ T 1. . w.,». „ ^°> liowever, as to Ibe power of

(c) Judic. A 1875, Ord. 31, r. Iba^ court under the act 29 Mar.,
11; Bustros v. While, 1 Q. B. D. 1832, to direct an issue to the

*-'r;, „ ^ ,
common pleas, which is left a

id) Marson v. Lund, 13 Q. B. matter of discretion : T. ompson's
' ' App., 103 Pa. St. 603.
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case is made out under the statute." Similarlj, where an

act allowed a court, upon application of the defendant in an

ejectment suit, after recovery by plaintiff, to, stay execu-

tion, where he shows valuable betterments, until their value

is ascertained, he giving bond for damages and expenses, it

was held that the court was obliged to grant the stay upon

such application, etc." And again, where an act allows a

court, upon its own motidn, or upon application, to set apart,

for the use of the surviving husband or wife, etc., certain

property, the exercise of the power is obligatory upon

application.'"] An Act which empowered a vestry to make

a paving rate, and provided that when it appeared to the

vestry that the rate was not incurred for the equal benefit of

the whole parish, it " might " exempt the party not benefited,

was held to impose a duty and not merely to confer a power

on the vestry, to apportion the burden when the case

arose {a).
~

,

§ 308. On the other hand, where it was enacted that " it

should be lawful " for the Superior Courts to issue com-

missions to examine witnesses and parties abroad, it was held

that the Court was not bound to issue such a commission

simply on proof that the persons whose evidence was

required were abroad, but that it was in the discretion

of the Court to determine upon the special circumstances of

each case, whether it was advisable in the interests of

justice to issue it or not (J). So, under a statute which

gnacted that where a county bridge is narrow, "it shall and

may be lawful " for the Quarter Sessions to order it to be

widened, it was held, having regard to the nature of the

Court entrusted with the power, and to the subject-matter,

which might involve other considerations besides the width

of the bridge, such as the cost of the proposed work and its

possible disproportion to any public benefit likely to be

derived from it, that it was discretionary to make the order

or not (c). [^So, an act providing that an oflfender " may " be

" Meckel's App., 113 Pa. St. (6)1 &3"Wm. 4, c. 23; Castelll

554. V. Groom, 18 Q. B. 490, 21 L. J.
»• Johnson v. Tate, 95 N. C. 68. 308.
™ Exp. Ballentine, 45 Cal. 696. (e) 43 Geo. 8, c. 59 ; Be New
(a) HowfU V. Lonrton Dock Co., port Bridge, 2 E. & E. 877, 29 L

8 E.- & B. 212, 27 L. J. M. C, 177. J. M. C. 63.
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punished for grand larceny, although the value of the prop-

erty stolen was within the limit of petty larceny, was held

to confer a discretion." Similarly, where it was provided

that an indictment for polygamy " may " be found and tried

in the county where the offender resides or where he is

apprehended, it was held that the provision was not in

derogation of the common law, but merely enlarged the

jurisdiction, being permissive, not mandatory ;" and upon

the same understanding of the effect of that word, and no

right or benefit to any one depending upon its construction

as obligatory, it was held that an act providing that appeals

from the judgment of the county court against lands for

taxes, etc., " may " be taken to the Supreme Court, did not

operate as an implied repeal of a former statutory provision

giving an appeal in such case to the Circuit Court."]

Again, the enactment that if part of the consideration for an

annuity were returned, or paid in goods, or retained on any

pretence, " it should be lawful " for the Court to cancel the

annuity deed, if it should appear that " any such practices"

had been used ; the Court considered that tliislast expression

limited the enactment to cases where any of the forbidden

acts had been done malo animo, and held that it was in their

discretion to set the deed aside or not (a). The Church
Discipline Act, which enacts that in every case of a clergy-

man charged with an ecclesiastical offence, or concerning

whom a scandal may exist of having committed such an

offence, " it shall be lawful " for the bishop, on the applica-

tion of any person complaining of it, or if he thinks fit, on
his own motion, to appoint a commission to examine wit-

nesses, to ascertain if there be sufiicient prima facie ground
for instituting furtlier proceedings, was held to leave it

discretionary with the bishop to appoint a commission, on
receiving such a complaint. Having regard to the pre-

existing state of the law, and the character of the bishop's

office, it was considered that "it was his duty, before issuing

the commission, to determine on the expediency of instituting

«' WHliams v. People, 24 N. Y. (a) S Geo. 4, c. 14, s. 6; Barber v.

M c< , o . .„ ,r -
Gamson, 4 B. & A. 281 ; Girdle-

!: S'*'" " Sweetser, 63 Me. 488. stone v. Allen. 1 B. & C. 61.
'" Fowler v. Pirkins, 77 111. a71.
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the prosecution, taking into his consideration the nature,

credibility, or importance of the chai-ge, and the status,

solvency, and religious character of the complainant, as well

as the general interests of the Church (a).

§ 309. This subject underwent much discussion in the

last-mentioned case, and elicited various views. The Queen's

Bench held that it was imperative to issue the commission

where a complaint had been made of an ecclesiastical

offence (J). According to Lord Cairns, such words as " it

shall be lawful," are always simply permissive (c) or enabling.

They confer a power, and do not, of themselveSj do more. But
there may be something in the nature of the thing empowered
to be done, something in the object for which it is to be done,

something in the conditions under which it is to be done, some-

thing in the title of the persons for whose benefit the power is

to be exercised, which may couple the power with a duty, and

make it the duty of the person in whom the power is reposed

to exercise it when called upon to do so ; it lies on those who
contend that an obligation exists to exercise the power, to

show in the circumsitances of the case something which,

according to the above principles, created that obligation
;

and the cases decide only that where a power is deposited

with a public officer for the purpose of being used for the

benefit of persons who are specifically pointed out, and with

regard to whom a definition is supplied by the legislature of

the conditions upon which they are entitled to call for its

exercise, that power ought to be exercised, and the Court will

require it to be exercised {d). Lord Blackburn's opinion was

that the enabling words gave a power which prima facie

might be exercised or not ; but that they were compulsory

whenever the object of the power was to effectuate, not any

object far the public good or of general interest or concern,

but only a private legal right (e). Lord Justice Bramwell

considered that a statute giving a power obviously meant that

the. power should be exercised ; that where the conditions

(ffl) 3 & 4 Vict. c. 86 ; R. v. (i)4Q. B. D. 245.

Chichester (Bp.) 2 E. & E. 209, 29 (c) 5 App. p. 223.

L. J. 23 ; R. V. Oxford (Bp.) 4 Q. (d) 5 App. p. 222.

B. D. 535 ; Julius v. Oxford (Bp.) (e) Id. 344.

5 App 314.
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of those cases are always the same,—as wnere, foi instance,

the power to give costs depends on the single fact whether the

plaintiff lived within twenty miles from the defendant,—the

statute must mean that the power should be exercised in all

those cases, and so is compulsory ; but that when the circum-

stances varj', the words empowering but not commanding

are not obligatory (a).

§ 310. This last view, pointing evidently to the distinction

between ministerial and judicial acts, suggests an explanation

of the question which may be here offered."

When a statute enacts that a candidate at an election

" may" be present at a polling place, or that a clergyman

accused of an ecclesiastical offence " may " attend the pro-

ceedings of the commission appointed to inquire into the

accusation, or that a company " may " construct a railway

(5), or that a plaintiff " may " sue in one action for injury

done to his wife as well as to himself (c), [or " may" appeal

to a certain court,"] it confers a privilege or license which the

donee may exercise or not at pleasure, having only his own
convenience or interests to consult ; and the word " may " is

then plainly permissive only. But it Would be difficult to

believe that Parliament ever intended to commit powers to

public persons for public purposes for exercise or non-exercise

in any such spirit. An enactment that a conrt or person
" may " swear witnesses (<Z) ; or that a justice " may " issue

a summons on complaint of an offence, or the Chancellor a

commission in a case of bankruptcy, is no mere permission

to do such acts, with a corresponding liberty to abstain from
doing them. Whenever the act is to be done for the benefit

(a) 4 Q. B. D. 653. 349. [But, under Conn. Gen.
" This distinction is indicated Stat., tit. 19, Oh. 6, § 11, -whicli

in Com'tii v. Clarlt, 7 Watts & S. provided, that, when any married
(Pa.) 137, IBS, jier Gibson, C. J., in woman shall carry on any business,
the construction of a provision and any right of action shall accrue
contained in the schedule of a to her therefrom, she " may " sue
constitution. See 8 ,'536. upon the same as if unmarried, it

(J) York V. N. Midliind R. Co., was held that a suit could be
IE. & B. 858, 33 L. J 335 ; Great brought only in her name : Rock-
Western R. Co. V. R., 1 E. & B. well v. Clark, 44 Conn 634.1
874. See also NiclioU v. Allen, 1 «5 gee Fowler v Pirkins 77 111
B. & S. 934, 31 L. J. 283. 271, ante, ^ 308.

(o) Broo.ibauk v. Whitehaven (d) Per (5ockburn, C. J., in R. v.
R. Co., 7 H. & N. 834, 81 L. J. Oxford (Bp.) 4 Q. B. D. 245.
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of others, tlie word ''may," or any of its equivalents, simply

confers a power or capacity to do the act. It is facultative,

!Rot permissive ; and neither by its own connotation, nor by
'orce of any legal principle, does it necessarily imply an option

'10 abstain from doing the act. On the contrary, it is a legal,

or rather a constitutional principle, that, powers given to

public functionaries or others for public purposes or the

public benefit, are always to be exercised when the occasion

arises. Whether this is to be done by the authorized persons

on their own initiative, indeed, or only on the application of

those who have a right to the exercise of the power, is a sub-

ordinate question, which may depend on the lahguage or

object of the statute, or on the constitution, wliether execu-

tive or judicial, of the authorized body or persons, or of their

course of practice. But as regard^ the imperative character

of the duty, it was laid down by the King's Bench {a) that

words of permission in an Act of Parliament, when tending

to promote the general benefit, are always held to be com-

pulsory ; and as regards Courts and judicial functionaries,

who act only when applied to, the same rule was in substance

re-stated by the Common Pleas, in laying down that when-

ever a statute confers an authority to do a judicial act (the

word " judicial " being used evidently in its widest sense),

in a certain case, it is imperative on those so authorized to

exercise the authority when the case arises, and its exercise

is duly applied for by a party interested and having a right

to make the application ; and that the exercise depends, not

on the discretion of the Courts or judges, but upon proof of

the particular case out of which the power arises {!>). The
Supreme Court of the United States similarly laid it down
that what public officers are empowered to do for a third

person, the law requires shall be done whenever the public

interest or individual rights call for the exercise of the power

;

since the latter is given not for their benefit, but for his, and

(a) R. v. Hastings (Mayor) 1 D. missive. See ex. gr. R. v. Eye, 4
& R. 4.8. B. & A. 271 ; Jones v. Harrison, 6

(6) McDougal v. Paterson, 11 C. Ex. 328 ; Bell v. Crane, L. R. 8 Q.
B. 755, 3 L. M. & P. 687. In B. 481 ; R. v. South Weald, 5 B. &
some cases, this rule seems to have B. 391, 33 L. J. 193 ; De Beauvoir
been overlooked, and the word v. Welch, 7 B. & C. 266. See, also,

"may" construed as simply per- R. v. Norfolk, 4 B. & Ad. 238.
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is placed with the depositary to meet the demands of right,

and prevent the faihire of justice. In all such cases, the

Court observed, the intent of the Legislature, which is the

test, is, not to devolve a mere discretion, but to impose a

positive and absolute duty {a).

§ 311. There is, therefore, abundant authority for the pro-

position that such "powers as are here under consideration are

invariably imperative ; and that it is the duty of those to

whom they are entrusted to exercise them whenever the

occasion contemplated by the Legislature arises. And having

regard to this implied duty, the enabling or faculative terms

in which the power may be couched, such as " it shall be

lawful," are to be regarde.d merely as the usual mode of giving

a direction (5) ; as importing that it is not to be lawful to do

otherwise than as directed (o).

This is free from doubt in all those cases adverted to by

Lord Bramwell, where the conditions are always the same
;

for in those cases the Legislature has in effect prescribed the

specific facts out of which, in the language of the Common
Pleas, the power arises ; and nothing is left to be determined

or ascertained by the judicial discretion. Where the statute

enacted that there should be power to. levy a rate to pay the

constables (dZ), or to issue a commission to administer a bank-

rupt estate (e), or that a plaintiff might have his costs when
he lived a certain distance from the defendant (/"), it left no
other question open for consideration, in the exercise of the

power, than whether the naoney was due to the constables;

whether there was a bankrupt trader, a legal debt, and a

petitioning creditor; or whether the plaintiff's and defen-

dant's abodes were at the prescribed distances.

But the general rule applies equally to the other class of

cases, where the power was discretionary ; for the discretion

which was given was not that of exercising the power, or not,

at pleasure, ^hen the occasion did arise, but only of deter-

(a) Supervisors v. U. S., 4 Wal- and Brecon R. Co., L. R., 9 Ch.
lace, 435. 446. 264.

(J) Per Mellish, L. J., R. v. (d) R. v. Barlow, sup. § 806.
Norfolk, supra, 365, and per Jessel, (e) Blackwell's Case, sup. § 807.
M. R., in Ex parte Jarman, 4 Ch. (/) McDougal v. Paterson, sup.
D. 838. § 810.

(o) Pev .James, L. J. , in Re Neath
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^miniag whether the occasion had arisen in the particular

case ; and this question did not turn on the character of the

terms, whether enabling or mandatory, in which the power

was conferred, but on the nature of one or more of the facts

on which the exercise was to depend, and whicli could be

determined only by the judicial discretion of the authorized

person. If a statute empowered justices to adjudicate in

certain cases, that is, to impose a certain penalty on persons

whom they should find guilty' of a certain offence, it is

incontestable that they would have no option to decline the

jurisdiction because the statute used only the word " may "

instead of "shall" (a). Whether the language was fac-

ultative only, or mandatory, it would be equally obligatory

on them to hear and determine the complaint, tOi decide, one

way or other, whether the accused was guilty, and to impose

the penalty if he was ; and equally within their judicial

discretion which way to find as to the guilt. If any doubt

were possible on this pojnt, it woi;ld be removed by supposing

the power conferred on the justices, and the finding wliether

the occasion for its exercise had arisen, delegatedJo a jury.

The distinction between a discretion to exercise the power,

and a discretion to determine only whether the occasion for

it has arisen, is illustrated by the construction of the enact-

ment that justices may, if they think fit, issue a summons
upon an information laid before them. This power is so far

discretionary, that they may grant or refuse the summons
according as they judge, in the honest exercise of their dis-

cretion (J), that a prima facie credible case is shown for it

;

but its exercise is imperative, in the' sense that if their opinion

is that such a case is shown, it is not competent to them to

refuse to exercise it on extraneous grounds, such as that

the prosecution is unadvisable (c). In the case of the

annuity (d), the power, though couched in enabling terms

only, would have been clearly imperative, if its exercise had

depended only on the fact whether the whole consideration

had been paid or not ; but as the statute was construed to

(a) R. V. Cumberland, 4 A. & E. (c) R. v. Adamson, 1 Q. B. D.
695. 201; R. v. Fawcett, 11 Cox, 305.

(6) See sup. § 147. ' 0) Barber v. Gamson, sup. &
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require the further face that the retention or return of part of

the consideration had been done with a corrupt or fraudulent

motive, the power was so far discretionary, as the finding of

this particular fact was intrusted to, and, indeed, could bo

determined only by the judicial discretion of the Court. It

could hardly be contended that if the Court had found that

the motive was corrupt, it would still have been at liberty to

abstain from cancelling the deed. So, as regards the power

to order the examination of witnesses abroad (a), the power

was discretionary, not because the language was merely

enabling, but because the Legislature did not intend that the

power should be exercised where injustice Would result ; and

the decision of the Court that no such consequence was likely

to ensue was a fact essential to the exercise of the power.

So, in tJie Bishop of Oxford's case, though the power was *

widely discretionary as regards the question whether the

occasion for its exercise arose, the Bishop could not have

declined to hear the complaint (5) ; nor, if his own judicial

discretion, uninfluenced by considerations foi'eign to his duty,

had decided that the occasion for it had arisen, could he,

consistently with the intention of the Legislature, have

refused to issue the commission (c).

In one sense, indeed, a power is never obligatory when the

discretion of its depositary is left to determine whether the

occasion for its exercise has arisen ; for a Superior Court

can only require him to exercise his discretion, but cannot

direct how he shall exercise it. But this may be recognized

without admitting the principle, that, contrary to the rule

laid down by the King's Bench and Common Pleas, it is

ever discretionary to exercise a power given for a public

purpose, in any case where the occasion for its exercise has
arisen

§ 312. The result seems to be, that, when a public power
for the public benefit is conferred in enabling terms, a duty
is impliedly imposed to exercise it whenever the occasion

(o) Castelli v. Groom, sup. § (c) See the concluding remarks

™ D T J T., , ^ > .
°^ 1'°'"^ Justice Bramwell's iudg-

(i) Per Lord Blackburn, 5 App. mentin4Q. B. D 555
241.
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arises. These terms are then, in effect, invariably invested

with a compulsory force ; and when a judicial discretion is

found to be involved in the exercise of the power, this is not

owing to the circumstance that the power is couclied in the

language of authorization only, and not of command, but

because, according to the construction of the Act, it is

intended by the Legislature that the power shall be exercised

only when some fact is found to exist which can, from its

nature, be ascertained only by the judicial discretion {a).

[Since, therefore, a direction contained in a statute, though

couched in merely permissive language, will not be construed

as leaving compliance optional, where the good sense of the

entire enactment requires its provisions to be deemed com-

pulsory," it is evident that the question is, in every case, one

of intention." And the intent is to be judged of by the

purposes of the statute. Where those purposes are to provide

for the doing of something for the sake of justice ;" some-

thing which concerns the public rights or interests, and for

the doing of which the public has a claim de jure ;°° some-

thing which concerns and subserves third parties, and for the

doing of which they have a claim based upon existing

rights ;" and, of course, where the thing to be done concerns

and subserves rights both of the public and of individuals,"

(a) It has been said that this § 307.

principle does not apply to the *' See Fowler v. Pirkins, 77 111.

construction of a by-law purport- 271 ; Schuyler Co. v. Mercer Co.,
ing to authorize its maimers to do an 9 Id. 30; Supervisors v. U. S., 4
act for the public benefit. It was Wall. 435 ; Mason v. Fearson, 9
not to be supposed that they How. 248 ; Kennedy v. Sacramento,
intended to bind themselves by 10 Sawyr, 29 ; Ralston v. Critten-

their own by-law : R. v. Eye, 2 D. den, 3 McCiary, 332 ; Newburgh,
& R. 172

;
per Abbott, C. J., and etc., Tiirnp. Co. v. Miller, 5 Johns.

Bayley, J., 175. Ch. (N. Y.) 114; People v. Super-
s' See People v. Brooklyn, 22 visors, 11 Abb. Pr. (N. Y.) 114 ;

Barb. (N. Y.) 404. Seiple v. Elizabeth, 25 N. J. L.

"See Supervisors v. U. S., 4 407 ; Com'lh v. Marshall, 3 W. N.
Wall. 435, 436; Ritchie v Franklin C. (Pa.) 182; Norwegian Str., 81 Pa.
Co., 22 Id. 67; Thompson v. Car- St. 349; Cutler v. Howard, 9 Wis.
roll, 22 How. 423 ; Minor v. Mecb. 309 ; Blake v. R. R. Co., 39 N. H.
B'k, 1 Pet. 46 ; Apperson v. Mem- 435; Nave v. Nave, 7 Ind. 123;
phis, a Flip. 363 ; Kellogg v. Page, Bansemer v. Mace, 18 Id. 27 ; ana
44 Vt. 356. cases in prc/ceding note.
" See People v. Supervisors, 51 '" See Ralslon v. Crittetiden, 3

N. Y. 401; Phelps v. Hawley, 62 McCrary, 333; 13 Fed. Rep. 508;
Id. 38; Exp. Simonson, 9 Port, and cases in preceding notes.

(Ala.) 390; Exp. Banks, 28 Ala. 28; " See People v. Supervisors, 11

Johnson v. Tate, 95 N. 0. 68, ante, Abb. Pr. (N. Y.) 114.
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—in all these cases, an intent is to be inferred, that, in using

a permissive phrase, the Legislature really meant to enjoin

an imperative duty. But, where there is no design manifest

to do something required by the purposes of justice ; where

the public has no interest or concern with the execution of

the powers conferred ; and where no private rights are

affected by its failure, there is no room for an inference

that the Legislature, in using permissive language, intended

that it should be given a compulsory significance, but, as

will hereafter appear," it is even reasonable to suppose that

in using language mandatory in its strict grammatical sense,

it attached to it the meaning and effect of permissive words

only.

§ 313. [A few illustrations will serve to elucidate the

application of these principles, if, indeed, the instances of its

operation cited in previous sections may not be deemed
sufficient. An act directing the treasurer of a state to pay

the members of its Legislature in gold coin, is mandatory

upon him." But after the famous legal tender decision of

May, 1871," an authority conferred by legislative resolution

upon the state treasurer to pay certain bonds maturing in

June, 1871, in coin was held not to be obligatory upon him."

Those who demanded payment in coin had no de jure claim

to require it, when the bonds fell due, since it was ruled by
the highest authority in the land that justice did not require

the payment of honest debts in honest money.
[Where a statute provided that a court "may" appoint

three commissioners to settle a disputed line between certain

towns ;'* or " may," before incurring an expense, submit the

question to the people," the word " may " was clearly intended
to mean " ^hall

;

" for, in each case, the public interest was
involved, and neither could, in the one, the towns agree to

the appointment of a lesser number of commissioners, nor
in the otlier, the court dispense with a popular vote. But

Z ^^ P?^'' §§^16, 431 et seq. reversing Hepburn v. Griswold, 8" People V. Beveridge, 88 111. Id. 603.
307 ; provided the coin was in the " Kellogg v. Page, 44 Vt 856.
treasury when the warrants were " Monmouth v. Leeds, 76 Me
presented. 28
» Knox v. Lee, 13 Wall. 457, " Steines v. Franklin Co., 48

Mo. 167.
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an act which provided that it might be lawful (o deliver the

tax-list to a certain officer, a previous act having made it

deliverable to another, for collection, was not deemed of such

consequence to the public, or to the individuals who had to

pay the taxes, as to require a construction which would make
" may " equivalent to '' must," but to leave the matter resting

in sound discretion."

§ 314. [An act authorizing the officers of a city to levy an

annual tax of one per centum, part of which was to be set

aside to pay the bonds of the funded debt of the municipality,

was clearly mandatory." It subserved, not only the public

interest, but directly tiie subsisting rights of third persons, the

holder of bonds.™ But an act authorizing the taking oi land

for a park in Boston, and laying out and improving the same,

etc., but providing that there should be no expenditure of

money until an appropriation therefor was made by a two-

thirds vote of each branch of councils, and permitting an issue

of bonds to the extent of $500,000 each year, etc.,—whilst the

public and even individual citizens and property holders

might, in a certain sense, be said to be interested in the execu-

tion of the power, did not provide for anything that any per-

son had a subsisting right to demand should be done, but was

held to confer a discretion." So, in the case of an act author-

izing the supervisors of a county to contract and appropriate

money for a map, even though it made it their duty to con-

tract, that word in itself and taken together with an absence of

specification, by tlie act, of the size, etc., being held to imply

a discretion." And again, where a statute provides that a

trial " may" be removed to another county, on the applica-

tion of the defendant duly supported by affidavit, or where"

a statute merely permits the granting of licenses," the permis-

sive words cannot be construed as intended to be mandatory
;

for the statutes are in the line, not of sustaining an existing,

'" Seiple V. Elizabeth, 27 N. J. " Boston, etc., Co. v. Boston,,
L. 407. See § 316. • 143 Mass. 646.
" Kennedy v. Sacramento, 10 ** Bowers v. Sonoma Co., 33

Sawyer, 29. Cal. 66.
™ See, also, Supervisors v. U. *^ Exp. Banks, S8 Ala. 28 ; see,

S., 4 "Wall. 435 ; Galena v. Amy, also, Healy v. Dettra, (Pa.) 7
5 Id. 705 ; Ralston v. Crittenden, Centr. Rep. 168.

3 McCrary, 332. m gtate v. Holt Co. Ct., 39 Mo.
621.
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but of creating a new, right, and for the latter purpose, new

rights not being ereated by implication, an intention to use

permissive language in a mandatory sense will not be pre-

sumed." It is but a corollary of this principle, that one who

has no interest in a provision, permissive in form, cannot

insist upon its performance ; as, e. g., under a statute relating

to foreclosure sales, and providing that such sales " may " be

of parcels " so that the whole amount may be realized," it was

held that the mortgagor, having no interest in the fund which

was to be raised by the sale, and for the benefit of which the

provision was intended, had no right to have it enforced."]

§ 315. Effect of Express Reference to Discretion.—In cases in

which, upon the principles stated, permissive words are to

be read as mandatory, the exercise of the power is not made

less imperative by express reference to the discretion of the

authorized person. The duty of issuing a summons (a), or of

examining the churchwarden's accounts (5), was as obligatory

under the statute which empowered the justices to issue it or

to examine them, " if they should so think fit," as it would

have been if this expression had been omitted. Where the

judgment creditor of a company " might " have execution

against any individual shareholder of it, if he failed after due

diligence to obtain satisfaction of his debt from the company,

it was held by the Common Pleas that there was no discretion

to withhold this remedy from him in any case in which the

Court was satisfied that the specific facts indicated by the

statute existed—viz., that the debt was unpaid, that due

endeavors had been made, and had failed, to put in force

the execution against the company (c), and, it may be added,

*' Exp. Banks, supra ; State v. and upon the sole reason that the
Holt Co. Ct., supra; and see Exp. executor resided in another state;

Simonton, 9 Port. (Ala.) 390
; a circumstance which the act was

Mitchell V. Duncan, 7 Fla. 13. held uot to make a ground for
Sea Cutler v. Howard, 9 Wis. 809, removal. See the strictures ujion
where, under a statute that pro- this case in Sedgw., p. 376, note,
vided that, the court "may" ^6 B^nggmgy y_ jjjj^g ^g j^(j 27.
remove an executor for certain '

(a) R. v. Adamson, sup. § 300.
specified causes, the court refused (6) R. v. Cambridge, sup. §
to exercise the discretion merely 306.
upon tlie application of a legatee (c) 7 & 8 Vict. c. 110 ; Morisse v.

who, it was held, could not be British Bank, 1 C. B. N. S. 67

;

benefited by, and had no interest Hill v. London & Co. Assur. Co.,
in, the removal of the executor,
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tl it the creditor had done nothing to disentitle him to exe-

cution against the shareholder (a) ; although the statute not

ouly directed that the leave of the Court was to be asked for

thd execution, but provided that it " should be lawful " for

thd Court to grant or refuse the application for it, and " to

niike such order as it might see fit." Another familiar

.instance may be found in the case of a distress warrant to

ei.force a poor rate. It is well known that in every case

Wiiere certain specific facts are proved, viz., that a rate,

valid on its face, was made by a competent authority, that

tho rated land is in the district and in the occupation of the

deifaulter, and that the latter has been summoned and has

not, paid, the justices have no option to refuse the warrant,

tho gh the statute says only that they " may " issue it " if

thej. think fit " (J). In all such cases they must exercise the

pow. r ; they must " think fit " to do so whenever the occa-

sion »or it has arisen. In America, where it was enacted

that city councils " might, if deemed advisable " (e), or even
" might, if they believed that the public good and the best

interests of the city required it " {d), levy a special tax to

be exjionded in the liquidation of their debts, the Supreme

Court issued a mandamus to levy the tax where it was

provec that a debt existed, and that there were no other

means In possession or prospect for their payment ; holding

that th'j discretion of the Town Councils was limited by
their di ty, and could not, consistently with the rules of law

(e), " be resolved in the negative " (/").

§ 316 [It may be added, that, where the grounds for

Ijelievin^ that the Legislature intended to give to < its lan-

guage a compulsory, rather than a directory, eflScacy, are

1 H. & N. 398 ; comp. Shrimpton (d) Galena v. Amy, 5 Wallace,
V. Sidmouth, etc., R. Co., L. B. 8 705.

C. P. 80, decided on the 8 Vict. c. («) Adverting to R. v. Barlow,
16. sup. § 306.

(o) Scott V. Uxbridge, etc., R. (/) In R. v. Lancashire JJ.,
Co., L. R. 1 C. p. 596. sup. § 306, a similar view

(6) R. V. Finnis, 38 L. J. M. C. seems to have been taken of the
201 ; R. V. Boteler, 33 L. J. M. C. 45 & 56 Vict. c. 34, s. 1, which
101. See, also, R. v. Cambridge, enacts that licensing magistrates
iind R. V. Adamson, sup. § 306. " shall be at liberty, in their free

(fi)
Supervisors v. U. B., 4 and unqualified discretion," to

Wallace, i65. grant or refuse beer licenses.
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wanting, the word " shall " may be construed as being simply

permissive." Thus, where an act provided that the' assessment

roll " shall " be returned within a certain number of days,

it was held, that, no public or private right being impaired

by such construction, the provision might be regarded as

directory only." And it is said, that, as against the Govern-

ment, the word " shall," unless a contrary intent appears

from the statute, is, merely permissive."]

§ 317. Oorreotiou of Omissions and Erroneous Insertions—An
omission which the context shows with reasonable certainty

to have been unintended may be supplied, at least in enact-

ments which are construed beneficially, as distinguished

from strictly. Thus, when the 33rd section of the fines and

Eecoveries Act (3 & 4 Will, i, c. 74), in providing that if

the protector of a settlement should be (1) a lunatic, or (2)

convicted of felony, or (3) an infant, the Court of Chancery

should be the protector in lieu of the lunatic or the infant,

omitted the case of the convict of felony, it was held by

Lord Lyndhurst that the omission might be supplied, in

order to give effect to the manifest intention. Without it,

the mention of the case of felony, in the first part of the

sentence, was insensible, and it necessarily implied the miss-

ing words (a). So, where a statute enacted that suits

" against " an association should be brought in the district

where it was established, without making any provision for

suits " by " the association ; but an earlier Act had in a sim-

ilar clause provided for suits both by and against ; the

Supreme Court of the United States held that the omission

in the later Act was accidental, and might be supplied (&).

I

" Fowler v. Pirkins, 77 111. 371. Greenwood, L. R. 3 Ch. D. 875
;

88 "Wheeler v. Chicago, 34 111. Be Redfern, 6 Ch. D. 133, 47 L. J.

105. See § 313. Compare, with Ch. 17.

the foregoing discussion, that of (J) Kennedy v. Gibson, 8 Wal-
mandatory and directory provis- lace, 491. Comp. Hancock v.

ions, post, 8§ 481-440. Lablaohe, 3 C. P. D. 197. [But
*» R. R. Co. V. Hecht, 95 U. S. the necessity of great caution in

168, 170. the supplying of' omissions must
(a) He "Wainwriglit, 1 Phil. 358. again be adverted to. In a recent

See, also, in deeds, Spyve v. Top- decision, referred to above, § 395,
ham, 3 East, 115; Dent v. Clayton, note, the Court of Appeals of" New
33 L. J. Ch. 503 ; Wilson v. Wil- York said :

" If [the Legislature]
son, 5 H. L. 0. 40, 23 L. J. Ch. have failed to insert such provis-
697; and in wills, Greenwood v. ions in the law as will accomplish



§ 31'8] COEKECTION OF EEEORS. 483

[So again, where itbe first section of an act authorized ao

aqueduct coiiaipaQy to take and use the water of two ponds

and of a certain lake, and the fifth section provided that

nothing in the act should be so construed as to authorize the

company " to raise the water of any of said ponds above

high water mark," etc., it was held that the restriction

applied as well to the lake as to the ponds.'" And
conversely, if, from all soui'ces of interpretation, it

appears that a provision was inadvertently inserted in a stat-

ute, it may be disregarded." Thus, the words " or both

such fine and imprisonment at the discretion of the Court,"

which had been cut out of the original act by a subsequent

one, but were erroneously re-instated iu the i-eproduction of

the act in a section of a revision of statutes, relating to

assault and battery, were treated as inoperative." And it is

said that the fact that a code is declared to be eipbodied in

the law, does not give the effect of law to inaccuracies that

may have crept into the book.*' So, where two acts, the

one passed in 1867, declaring bills of exchange and promis-

sory notes payable at a bank or private banking house to be

governed by the commercial law ; the other, passed in 1873,

declaring bills of excliange and promissory note payable at

a bank or banking house, or at a certain' place of payment:

therein designated to be so governed, were inserted in a

code, under § 2100 and § 2074 respectively, it was held that

the insertion of the earlier act must be considered as an

oversight on the part of the codifiers, and that the section

embodying the act of 1873 must be held to repeal the other

60 far as there was any conflict between them."]

§ 318. Elliptical Sentences. Transposition of Words, etc.—
The sixth section of Lord Tenterden's Act furnishes another

example of clerical neglect, which was treated in the same

the result intended, their omission beyond, " we have no doubt," etc.

cannot be remedied by construe- " Pond v. Maddox, 38 Cal. 573.
tion, and the law must to that See, also, Jones v. Hutchinson, 43
extent be considered defective and Ala. 731; Com"th v. Jackson, 5
inoperative :" Furey v. Gravesend, Bush (Ky.) 680.

' 104 N. Y. 405; 6 Centr. Eep. 501, '^ State v. Lee, 37 Iowa, 403.
503.1 «3 Atlanta v. Gas Light Co., 71
'"Brickett v. Haverhill Aqueduct, Ga. 106.

143 Mass. 394. No reason is given '^Mobile Sav. B'k v. Patty, 10
by the court for tliis construction. Fed. Rep. 751.

28
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Bpirit. It enacts that no action shall be brought in respect

of a representation made by one person concerning the con-

duct or credit of another, to the intent that the latter " may

obtain credit, goods, or money upon,'^ .... unless the re-

presentation was in writing. The text is clearly imperfect.

Lord Abinger, while deeming any conjectural transposition

of the words inadmissible, hold that the word " upon " must

be rejected as nonsensical ; but Baron Parke considered that

the Court was at liberty either, by transportation, to read the

passage " may obtain goods or money on credit," or to inter-

polate after "upon" the words "such representations" (a).

[A transposition of words is, indeed, to be made wherever the

intention of the Legislature and the context require such a

change." Thus " current expenses of the year " was read
'
' expenses of the current year ; "" and in another case a

clause in a section of revised statutes was construed as if a

proviso found in thfe middle of the clause were placed at the

end," and again, in construing a statute so as to make it con-

form to the legislative intent, it was held that a clause which

was included in the second section should be read as if

included in the first, and as qualifying the provisions of the

latter."]

(a) Lyde v. Barnard, 1 M. & W. its obvious intention, though the

101,115. In statutes governed by coUocalionof the different branches
the principle of strict construction, of a provision are, TSy mistake, so

such emendations have been arranged as to lead at first blush to

refused : See Underbill v. Long- a different conclusion. The iuten-

ridge, etc., inf., § 336. tion having been found (1) by the
" Matthews v. Com'th, 18 Gratt. reason of the thing, (2) by the

(Va.) 989. gi'ammatical construction of the
98 Babcock v. Goodrich, 47 Cal. section as it stood, showing that a

488. certain clause should follow,
" Waters V. Campbell, 4 Sawyer, instead of preceding, another, and

131. (3) by the context, reference was
•8 State V. Turnp. Co., 16 Ohio made to the legislative journals to

St. 808. Oomp. however. Poor v. verify the construction ai-rived at

Considine, 6 Wall. 458, ante, § 18. by a transposition of the clauses in

The power of the court to transfer accordance with the intention thus
clauses in a statute, the grounds ascertained, when it was found
upon which, and the methods by that an amendment by in?erling
which, it will be exercised are well certain words after a designated
illustrated by two cases, one arising word in the original act had been
in Virginia, and already referred made without regard to the fact

to, the other decided in Nebraska, that certain other words hiid been
In the former case, Matthews v. already inserted by a previous
Com'th, 18 Gratt. (Va.) 989, it was amendment. In the other case,

said that a construction is to be put State v. Forney, 21 Neb. 223, 226
up in a statute, whicl^ conforms to et seq., the court, in construing an
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§ 319. Clerical Errors.—Clerical errors may be read as

amended (a). Thus, in the provision of the Metropolitan

Local Management Act, that no road shall be formed as a

street for carriage traffic unless widened to forty feet, or un-

less such street shall be open at both ends, the word " or "

was read " nor," for the manifest intention was not

that one of the two, but that both conditions should be

complied with ; that is, that the street should not only be

forty feet wide, but also be open at both ends (5). [In an act

incorporating a railway company, and prescribing a method

by which the same could acquire the title to lands, where no

agreement could be arrived at amicably, by proceedings in

the court of common pleas " upon final judgment or appeal

therefrom," it was held, that, both on the ground of absurdity

there being no such thing as an appeal allowed from a final

judgment, and by analogy with former railroad acts, " or

"

should be read " on."" So too, " acts " was read " act."'"

" Yenire " was read " venue," in a statute declaring that the

act said that a bare inspection of
the 4th section, or .that part of it

which preceded the proviso, -would
satisfy anyone that the Legislature
never intended to pass it in that

form ; that an examination of § 5,

as printed, wpukl show that § 4,

as originally drafted, contained
certain words of §'5 as printed

;

that the records disclosed the fact

that such was the form of the bill

as introduced, and as it stood until

it came from the hands of the
printer, in the form in which it

was finally passed and stood upon
the statute book ; that the portion
of § 4 coming just before the pro-

viso meant nothing at all, as it

stood ; whilst, read in connection

'

with the portion of § 5 referred to,

it showed a certaia purpose ; and
that it must accordingly be so
read,

(a) As where, for instance, an
Act refers to another by the title

and date, and mistal^es the latter

:

2 Inst. 290 ; Anon. Skinn. 110 ;

E. V. Wilcock, 7 Q. B. 317 ; Be
Boothroyd, 15 M. & "W. 1. [See
ante, §302.] '

(J) Metrop. Board v. Steed, 8 Q.
B. D. 445, 51 L. J. 22.

"Levering v. R. R. Co., 8
Watts & S. (Pa.) 459, 463. Con-
versely " on " was read " or,"

as a clear mistake, in Qould v.

Wise, 18 Nev. 258. A clerical

error in the title of an act, made
in engrossing, after passage, but
before approval, was held not to

invalidate the statute, if, upon the
whole, the effect was not to mis-
lead : People v. Onondaga, 16
Mich. 254, Cooley, J., diss. The
printed act ma,y be corrected by
the enrolled bill on file in the state

department : Reed v. Clark, 3
McLean, 480. But it is said that

an act as approved by the Execu-
tive must be deemed the law, not-

withstanding the apparent omission
of some provisions indicated by
the legislative journals: State v.

Liedke, 9 Neb. 462.
>«» Jocelyn v. Barrett, 18 Ind.

138. lu Hill V. Williams, 14 Serg.

& R. (Pa.) 38T, 289, it is said that

"persons" is often applicable to

one party ; for instance, a minor
may have several guardians, or

several masters, who are in partner-

ship ; in such cases, for certain

purposes, all the guardians or botli

the masters, constitute one party.
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" venire" in actions against railroad companies should be laid

in the county in which the track was located."' " Dennis

Mills " was held a misprint for " Dunn's Mill.'"" " Sonth,"

in a statute defining the boundaries of a county, being clearly

a mistake for " north," was so read ;'" and " Louis Mankel,"

for "Lewis Menkel;'"" "final jucjgments " for "penal

judgments;"'" "ad respondendum" for "ad satisfacien-

,

dum ;
'""' and " proviso to article 411 " for " provisions to

article 411.'"" The date " first day of July " specified by an

act as the day from which all suits then pending should be

subject to appeal, according to a prescribed mode, was read

as meaning the first Monday in July ;'°° and in an act providing

that a Circuit Court in a certain district should be held the

fifth Monday after the fifth Monday in January and July, it

was held that the second " fifth " should be read " fourth.'"""

Where, in a statute describing the boundaries of a county,

an error occurred which would have made the county to

consist of two detached pieces, it was corrected by the conrt
;"°

and, in a similar statute, where a misdescription resulted from

the use of the sign of a degree, instead of a decimal point

between figures, whereby the calls would have become
meaningless, the sign was treated as a decimal point.'" An
act being, by clear mistake entitled a supplement to the act

of 27 February, 1867, but intended to be a supplement to

that of 13 April, 1867, was to be read, witli the effect of not

"» Graham v. E. K. Co., 64 N. amending the penal code.
C. 631. 108 Burch v. Newbury, 10 N. T.

'»2 Lindsley v. Williams, 20 N. 374.
J- Eq. 93. i»9 Haney V. State, 34 Ark. 268,

'»» Palms V. Shawano Co., 61 the court declaring, that, where it

Wis. 211. ia apparent that the Legislature did
'«* Mankel v. U. S., 19 Ct. of CI. not intend to use a particular word

295- occurring in a statute, and it is
"5 Moody V. Stephenson, 1 Minn, further apparent what word it did

401- intend, the court will correct the
"" People V. Hoffman, 97 111. mistake by substituting the latter,

234 : so held on petition for habeas and finding from other and similar
corpus, the arrest having been provisions'in the statute that the
made under the statute on a capias '

' fourth," and not the " fifth
"

ad respondendum. Monday was intended.
'»' Chambers v. State, 25 Tex. '"> Reynolds v. Holland, 35

307 ; Hearn v. State, Id. 836 : Ark. 56 ; though it was said that a
there being but one provision in county might be created of such a
the article except that contained kind: lb.
in the proviso, and the act in which "' Brown v. Halnlett, 8 Len
the mistake occurred being an act (Tenn.) 733.
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reviving the local act of 27 February, 1867, wliicli had been

repealed by the general act of 13 April, 1867."° So, where

there was a mistake in the description of a street in an

ordinance for laying it out, the street being sufficiently iden-

tified, the error was read corrected."'

[In fact, a mistake apparent on the face of an act, which

may be corrected by other language of the act, is never

fatal."* In all such cases, it may, with propriety, be said

that the context rectifies the error,"' and it is not the Court

that assumes to correct the Legislature.] It has, indeed,

been asserted that no modification of the language of a statute

is ever allowable in construction, except to avoid an absurdity

which appears to be so, not to the mind of the expositor

merely, but to that of the Legislature ; that is, when it takes

the form of a repugnancy (a) ;
[that words are never to be

supplied or changed, except to eifeet a meaning clearly shown

by other parts of the statutes—to carry out an intention

somewhere expressed."'] In such cases, the Legislatui-e shows

in one passage that it did not mean what its words signify

in another ; and a modification is therefore called for and

sanctioned beforehand, as it were, by the author. But the

authorities do not appear to support this restricted view,

^hey would seem rather to establish that the judicial inter-

preter may deal with careless and inaccui-ate Word's and

phrases in the same spirit as a critic deals with an obscure

or corrupt text, when satisfiecj, on solid grounds (&), from

the context or history of the enactment, or from the injustice,

inconvenience, or absurdity of the consequences to which it

would I'ead, that the languaige thus treated does not really

e3tpress the intention, and that his amendment probably

does.

§ 820. Equitable, in the Sense of Liberal, ConstrucMon.—The
'" Keller v. Com'tli, 71 Pa. St. 29 L. J. 64 ; Abel v. Lee, L. R. 6

413. C - P. 371 : Chiistopherson v.
"a State v. Orange, 33 N. J L. Lcitinga, 15 C. B. N. S. 809 ; 33 L.

49. J. 371 ;
per Brett, J., in Boon v.

"* Blanchard v. Spraguc, 3 Howard, L. R. 9 C P. 305.

Sumn. 279. "» Lane v. Schomp, 20 N. J.

"^ See fo'om'th v. MavshaJ, 69 Eq. 82.

Pa. St. 328, 333. • (5) Comp. Green v. Yfood, sup.

(a) Per Willes, J., in Motteram 23, 24, and cases cited, %2\
V. E. C. R. Co., 7 C. B. Jl. S. 558,
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• practice of modifying the language, and controlLng the

operation of enactments, however, was formerly carried to

still greater lengths. It "used to be laid down that a remedial

statute should receive an equitable construction ; so that

cases out of its letter should, if within the general object or

mischief of the Act, be brought within the remedy which it

provided (a).

It is to be observed, indeed, that this expression is often

used in the older authorities in a different sense. Lord

Mansfield said that equity was synonymous with the intention

of the Legislature (5); and in this sense an equitable con-

struction is plainly free from objection
;
[what is within the

plain intention of the makers of a statute, not falling under

the rule of strict construction,'" being as much within the

statute, as if it were within its letter,'" and that which is

plainly not within the intention of a statute, remaining un-

affected by it, although the letter of the law, disregarding

the limits of its scope and object, would prima facie include

it.'"] The " equitable " construction, which included uses

within the Statute de donis, though that enactment spoke

only of " lands and tenements," and may have originally

contemplated only common law estates (o), and which
applied the 2 Hen. 5, c. 3 (requiring that a juror should

have " lands " worth forty shillings), to the cestui que use,

and not to the feoffee, when the legal estate was in the latter

(d), would seem to fall within the now recognized ordinary

rules of construction. The 4 Ed. 8, c. 7, which gave execu-

tors an action against trespassers for a wrong done to their

testator, was said to have given them also an action on the

case, by " the equity " of the statute (e) ; but the decision

was strictly on the letter of the Act, It turned on the con-

struction of the word " trespass," which was held to mean a

(a) Co. Lltt. 24b ; Bac. Ab. Stat- 519 ; ». «., if it comes -within the
ute I. 6; Com. Dig. Parliament, same, not merely within a Kfe rea-
R. 13. [Hersha v. Brenneman, 6 son : U. S. v. Freeman, 3 How.
Serg. & E. (Pa.) 2 ; Lehigh Bridge 556, 565, and see Jacob v. U. S., 1
Co. V. Coal, etc., Co., 4 Rawle (Pa.) Brock, Marsh. 530

8-L _ .^.„. ^ _ „ '"See ante. §§ 73 et seq., 113
(J) R. V. Williams, 1 W. Bl. 95. et seq.

,

" Bee Melody v. Reab, 4 Mass. (c) Corbet's Case, 1 Rep. 88.

*'n'. T,.... , ^ , W Co. Litt. 272b.
'" Riddick V. Walsh, 15 Mo. («) Russell v. Prat, Leon. 194.



§ 321] EQUITABLE COHSTEUOTION. 439

wrong done generally, and of " trespassers," which was held

to mean wrongdoers (a). The decision that the Statute of

Gloucester, c. 6 (which gives the action of waste against

lessees for life, or " for years," to recover the wasted place

and treble damages) reached " by equity" a tenant for one

year and even for half a year, was apparently of a similar

character (5). So, when it is said that it is on " the equity,"

or " equitable construction " of the Statute 2 W. & M. c. 6

(which empowers a landlord to sell for the best price the

goods which he has distrained for arrears of rent, if the ten-

ant does not replevy in five days), that an action lies against

the landlord who sells before the expiration of five days,

though after impounding (e), or after a tender of the rent

and expenses within that time (cZ), or. for less than the best

price (e) ; no more seems to have been intended than that a

cause of action was given by implication (/") against the land-

lord who thus abused the power of sale thereby conferred

on him.

§ 321. [So, where an act- which provided, that, if any

child of an intestate shall have any estate by settlement

from, or shall have been advanced by, him, in his life-time,

the value thereof shall be deducted from the child's share in

the estate under the intestate law, and, if in excess of such

share, shall exclude the child from distribution, was held to

include the case of an advanced grandchild, partly up6n the

ground of equitable construction, the decision was, in fact,

only the application to a statute of the rule, long familiar in

the interpretation of wills, that children may include grand-

children, where the intention is clear and such a meaning is

required to effectuate that intention ; the manifest intention

(o) Per Lord Ellenborough in in Twycross v. Grant, 4 0. P. B.
Knubley v. Wilson, 7 East, 135. 45.

It was held to extend to all torts (6) Co. Litt. 63a ; 2 Inst. 303.

except those relating to the tea- (c) Wallace v. King, 1 H. Bl.

tator's freehold, or where the 13. See, also, Pitt v., Shew, 4 B. &
injury was of a purely personal A. 308; Harper v. Taswell, 6 C.

nature. See Williams v. XJary, 4 & P. 166.

Mod. 403, 13 Mod. 71 ; Berwick (d) Johnson v. Upham, 3 E. &
V. Andrews, 3 Lord Raym. 973

;

E. 350, 38 L. J. 353. See K. v.

Bradshaw v. Lane. & York. R. Cox, 3 Burr. 785 ; R. v. Younger,
Co., L. R. 10 C. P. 189; Leggatt 5 T. R. 449.

V. Gt. Northern R. Co., 1 Q. B. («) Com. Dig. Distress, D. 8.

D. 599. Beeper Bramwell, L. J., (/) See Chapter XV.
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of the statute in question being to equalize the distKbutioa
"'

And in the construction of this statute, as in that entitling

the eldest son of an intestate to priority of choice in accept-

ing real estate of the decedent, under which it was held,

that, where the eldest son died in the lifetime of the dece-

dent, his children, the decedent's grandchildren by his

eldest son, were within the equity of the statute, and took

his place and priority of choice, the construction thus imposed

upon the language in question was an adoption of the con-

struction previously put upon an English act of similar

tenor, transcribed upon the statute-book of the state in

which the cases arose."' Again, in the construction of the

Pennsylvania man-ied woman's act of 1848, in the provision,

that, upon the wife's contract for necessaries, an action may

be maintained against her and her husband, and upon

a judgment obtained therein, execution may issue against

the husband alone, and if no property of his be found, and

the writ so returned, an alias execution shall issue to be

levied upon and satisfied out of the separate property of the

wife secured to her by the act, it was held, that, where

the wife died before suit, leaving a separate estate, and her

husband surviving her, in strict law his survivorship cast

the burden upon him, and as no action could be brought

against the husband and wife, there could be no execution

against her estate ; and that, whilst, therefore, the right of

the creditor to come in upon her estate, in such case, was

not within the letter of the law, yet that right existed as

within its, equity, upon the husband's inability to pay the

debt upon her decease."' Here, too, the phrase " equity of

the law" would seem to mean nothing but its intention, as

derived from a common sense reading of its language. The
decision itself, as numerous others upon the same statute,

admits that its design was to protect the tradesman who
furnished necessaries upon the credit of the wife, by giving

him, not only a remedy against the husband, but, in case of

his inability to pay, against her estate also, to make both

""Eshclman's App., 74 Pa. St. Serg. & R. (Pa.) 3; Eshelman'a
43. 47. App., supra. See post, § 371.

^" Hersha v. Brenneman, 6 '" Davidson v. McCandlish, 69
Pa. St. 169, 172-3.
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liable, not jointly, but alternately, the husband primarily,

the wife secondarily, but both absolutely. If the death of

the wife were to destroy the liability of her estate, the object

of the act, clearly ascertained, would be largely defeated—an

intention not imputable, of course, to the Legislature.

[The construction of the Massachusetts act of 1855, giv-

ing certain privileges to " any woman who may hereafter be

married in this commonwealth," so as to include a woman,

who, with her husband, had her domicile in that state, at the

time of marriage, although the ceremony was performed in

the state of New York;"' and of the Kentucky statute, giv-

ing certain powers of suit to married women " who shall

come in the state " without their husbands, so as to be

applicable to a married woman who had already so come

when the act was passed,'" are instances of constructions

'" "Woodbury v. Freeland, 83
Mass. 105. See, also, Johnson v.

Gibbs, 140 Mass. 186, where a stat-

ute limiting actions on indentures
of apprenticeship given in the case
of town paupers to two years, was
extended to cases of state-paupers,
as within its intention, oh the
ground that the policy of the law
had always been to exempt inden-
tures by public officers binding
paupers, state or town, as appren-
tices, from the provision of the
Q;enera,l statute of limitations allow-
ing au action on a sealed covenant
within twenty-one years after

breach, and in this respect to put
town and state paupers on the
same footing, and that there was
no reason to suppose an intention
to change this policy. And in
State ex rel. Broome v. Teleph.
Co., 8 Centr. Rep. 589, the
Supreme Cpurt of New Jersey
held that the phrase "incorporated
city or town," in the acts 9 Apr.
1875, and 11-March, 1880, requiring
telegraph companies to apply to

the legislative authorities of such
for a designation of the streets in
which poles shall be erected, In-

cluded a township, and any other
municipality, "through which
streets, rather than roads, [i. e.,

"country roads;" p. 590,] were
laid." " We think it was the pur-

pose of these laws tomake such an
application necessary wherever
there was this reason for so doing,
and that the word ' towns ' should
receive an interpretation broad \

enough to include all such places,

whether they are formally styled*
towns, townships, boroughs or

villages." "If the highways were
not streets, but only country roads,

or if the legislative bodjr of the

municipality had not been invested

with legal control over such
erections, then the same reason for

requiring the application did not

exist :" Ibid., p. 590. See Wayne
Co. V. Detroit, 17 Mich. 390, as to

the scope of the phrase " counties

and townships " in a constitutional

provision : post, g 518.

™ Ma3'svill'e, etc., R. R. Co. v.

Henick, 13 Bush (Ky.) 123, " To
exclude her," says the court in its

decision, " because the statute

speaks only of married women
' who shall come,' . . would be to

adhere to the letter of the law, and
to disregard its spirit," and declar-

ing the act to be an enabling act

intended for the benefit of a class

of persons under legal disability

and not enjoying the protection

incident to the state of marriage

because of the husband's absence

from the state, it proceeds : "and
a person clearly within this class
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quite within the meaning of the phrase " equitable construc-

tion " as applied to the cases above referred to, and yet in

no degree transcending the measure of that liberality and

fairness with which words in statutes are to be interpreted in

the accomplishment of the manifest intent of the Legislature.

In this sense, it is evident, "equitable" construction does

not go any farther than, or signify anything materially dif-

ferent from, "liberal " construction.'"]

§ 322. Equitable Construction in its Strict Sense.—But the

expression has been more generally used in other senses

[having, to judge from some of the cases in which it has

been thus applied, little enough to do with the intention of

the Legislature]. In the construction of old statutes, it has

been understood as extending to general cases the application

of an enactment which, literally, was limited to a special

case
;
[as requiring, that, when the expression in a statute is

special or particular, but the reason is general, the expression

should be deemed general."'] Thus, the Statute of West-

minster 1 (3 Ed. 1, c. 4), which enacted that a vessel should

.not be adjudged a wreck, if a man, a dog, or a cat escaped

from it, was regarded as exempting a vessel from such

adjudication, by an equitable construction, if any other animal

escaped, those named being put, only for example (a). The
46th chapter of the same statute, which directed the judges

of the King's Bench to hear their causes in dup order, was

extended, on the same principle, to the judges of the other

Courts (6) ; and the Statute of Westminster 2, 31, which
gave the bill of exceptions to the ruling of the judges of

the Common Pleas, was similarly held applicable, not only

to the other judges of the Superior Courts, but to those of

the County Courts, the Hundred, and the Courts Baron

;

their judges being| still more likely to err (c). The 5 Hen.

4, c. 10, which forbade justices of the peace to commit to any

will not be denied the benefit of a 14 Mass. 93 ; Eshelman's App., 74
remedial statute by grammatical Pa. St. 43,
construction, at the expense of the (a) 8 Inst. 167, 5 Rep. 107. Ses
manifest legislative intent." R. v. Dowling, 8 E. & B. 605,

'" Comp. ante, § 110 and note ante, § 300.
243. ' (h) 3 Inst. 356.
""People v. Ins. Co., 15 Johns. (c) 3 Inst. 436 j Strother ,

(N. Y.) 880 ; Whitney v. "Whitney, Hutchinson, 4 Blng. N. 0. 88.
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other than the common jail, was held to be equally imperative

on all other judicial functionaries (a). The Statute of 1

Eich. 2, c. 12, which forbade the Warden of the Fleet to

suffer his prisoners for judgment debts to go at large, until

they had satisfied their debts, was held to include all

jailors (5). The Statute of Gloucester (6 Ed. 1), c. 11, in

speaking of London, was considered as intending to include

all cities and boroughs equally ; the capitel having been

named alone for excellency (c). The statute, or writ of

eircumspecte agatis, 13 Ed. 1, which directs the judges not

to interfere with the Bishop of Norwich or his clergy in

spiritual suits, was construed as' protecting all other prelates

and ecclesiastics, the Bishop of Nbrwich being put but for an^

example {d).

§ 323.' Reason for such Construction in Ancient Statutes.—This

kind of construction, which would not be tolerated now, (e),

[or which, though possibly tolerated in remedial and per-

haps some other statutes, should always be resorted tp with

great caution, and never extended to pen^l statutes or mere
arbitrary regulations of public policy,"' so as never to war-

rant, e. g., the conviction of an accused person on the

ground that his crime comes within the equity of the stat-

ute,'"] was said to have been given to ancient statutes in

consequence of, the conciseness with which they were

drawn {/) ; though the specific expressions used can hardly

be considered more concise than the more abstract terms for

which they were, possibly, substituted. It has been

explained, also, on the ground that language was used with

no great precision in early times, and that Acts were framed

in harmony with the lax method of interpretation contem-

(a) 3 Inst. 43. and proliibiting any other method:
(6) Piatt V. Lock, Plowd. 35. Ibid. But see Jacob v. U. S., 1

(c) 3 Inst. 332. Brock. Margh. 530.]
{d) a. Inst. 487. [Possibly upon (e) Pel- Pollock, C. B., in Miller

a similar principle, it was said that v. Salomons, 7 Ex. 475, 21 L.' J.

a certain act of Congress giving 197.
the Secretary of War power to '" Melody v. Keab, 4 Mass. 471.

discharge enlisted minor upon cer- '^' IJ. S. v. Eagsdale, Hempst.
tain conditions, might be con- 497.
Btrued as providing a method for (/) 3 Inst. 401; 10 Rep. 30b ; per
thedischargeof persons, generally, Lord Brougham in Gwynne v.

improperly enlisted : Matter of Burnell, 6 Bing. N. C. 561.

O'Connor, 48 Barb. (N. T.) 358 ;
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poraneously prevalent {a). It has also been accounted fol*

by the fact that in those time's the dividing line between the

legislative and judicial functions was feebly drawn, and the

importance of the separation imperfectly understood (p).

The ancient practice of having the statutes drawn by the

judges from the petitions of the Commons and the answers

of the King (c) may also contribute to account for the wide

latitude of their interpretation. The judges would naturally

be disposed to construe the language in which they framed

them as their own, and therefore with freedom and indul-

gence.

§ 324. Equitable Restriction of Modem Statutes.—But an

equitable construction has been applied also to more modern

statutes, and in a sense departing still more widely from the

language, [restraining a statute " by equity " where a case was

within its words, but supposed not to be within its mis-

chief.""] Thus, although the 3rd section of the 21 Jac. c.

16, enacted that certain actions should be brought within six

years after the cause of action accrued, "and not after," it

was nevertheless held, notwithstanding these negative terms,

that where an action was brought within six years, but

abated by the death of either party, a reasonable time—that

is, a year, computed, not from the death, but from the grant

of administration—was to be granted by an equitable con-

struction of the statute beyond the period given, to bring a

fresh action by or against the personal representatives of the

deceased {d). The provision of the Statute of Frauds,

which prohibits the enforcement of agreements for the pur-

chase of lands, unless they be in writing, was held not to

prevent the Court of Chancery from decreeing the specific

performance of such agreements, though not in writing,

where they had been partly performed. On all questions

on that statute, it was said, the end and purport for which it

was made—namely, to prevent frauds and perjuries—was to

be considered
; and any agreement in which there was no

(a) P«r Lord Ellenborough in (<«) Hodsden v. Harridse, 3 Wms.
^}l^°^ 1- Knubley 7 East, 134. Saund. 64a ; Curlewis v Morning-

(6) Sedg. Interp. Stat. Sll. ton, 7 E. & B. 388, 27 L. J. 439.

S w^J"'"- ^l!? ' ®"P- SaS.note. See, also, Piggott v. Rush, 4 A. &"» Wdb., p. 248. E. 912.
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dangei' of either, was considered as out of the statute (a).

The statute was not made to cover fra\id (5) ; and as it would
be a fraud on one of the parties if a partly-performed con-

tract were not completely performed, the Court of Chancery
compelled its performance in contradiction to the positive

enactment of the statute (c). This doctrine, however, which
was said by Eyre, C. B., to have raised the very mischief

which the statute intended to prevent (d), and which would
probably have found no more favor at a later period in

equity (e), was never recognized by the courts of common
law {/). On similar grounds, it would seem, although the

various Acts of Parliament which created stocks since the

beginning of the reign of George I. provided that no method
of assigning or transferring the stock, except that provided

by the Act, should be valid or available in law,"" and

directed that the owner of stock might devise it by will,

attested by two witnesses, it was established by repeated

decisions, ihdt, notwithstanding such express terms, stock

might be disposed of by an unattested will ; it being held

that, if not valid as a devise, the will nevertheless bound the

executor as a direction for the disposition of the stock {g).

(a) Per Lord Hardwicke in Atty. 3 DeG. M. & G. 349, 31 L. J. Ch.
Genl. v. Day, 1 Ves. 331. 761.

(J) Per Turner, L. J. . in Lincoln (/) Boydell v. Dnimmond, 11
V. "Wright, 4 DeG. & J. 16, 38 L. East, 143, 159 ; Cocking v. Ward,
J. Cli. 705 ; Haigh v. Kaye, L. R. 1 C. B. 858.
7 Ch. 474 ; Williams v. Evans, L. '*° A provision requiring the
Tl. 19 Eq. 547, 44 L. J. Cli. 319 ;

transfer to be entered on the books
Ungley v. Dngley. 5 Ch. D. 887, of the company, is said to be
46 L. J. 854. intended merely for the security of

(c) Per Lord Redesdale in Bond the corporation, and no force is to
V. Hopkins, 1 Sch. & Lef. 433. be given to it further than to effect

See, also, Atty-Genl. v. Day, 1 Ves. that purpose : Ang. & Ames, Corp.,

221 ; Lester v. Poxcroft, 1 Colles, § 354. Hence', a transfer not
108, and Tudor's Eq. Ca., where entered on the books is good
the later authorities are collected; against the world, except a subse-
2 Story Eq. Jur. §§ 753 et seq.

;

quent purchaser in good faith

AVebster v. Webster, 37 L. J. Ch. without notice, in spite of such
115 ; Wilson V. West Hartlepool provision : People v. Elmore, 36
Co., 3 DeG. J. & G. 475, 34 L. J. Cal. 653 ; even though embodied
Ch. 241 ; Nunn v. Fabian, L. R. 1 in the act of incorporation : Duke
Ch. 35. See Alderson v. Maddi- v. Nav. Co., 10 Ala. 83 ; and see
son, 7 Q. B. D. 178, and Hum- B'k of Commerce's App., 73 Pa.
phreys v. Green, 10 Q. B. D. 148 St. 59 ; Agricult. B'k v. Burr, 34

(d) O'Reilly v. Thompson, 3 Cox, Me. 356.
373. (g) Ripley v. Waterworth, 7 Ves.

(e) See ex. gr. Hughes v. Morris, 440 ; Franklin v. Bank of England.
1 Russ. 589.
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[The manner in which courts, upon supposed grounds of

equity have assumed to disregard statutes is well illustrated

by the decisions of courts of equity under the usury laws, on

applications made for the purpose of restraining the enforce-

ment of, or to relieve against, contracts which the law

declared void, either in whole or in part, on the ground of

usury. The rule has been not to entertain such applications

except upon payment by the borrower of the principal and

lawful interest."']

§ 825. Principle of Equitable Oonstruction Discredited.—This

principle of equitable construction has, however, fallen into

discredit, [and become" looked on with distrust ; and courts

of chancery endeavor to adhere to the much more logical rule

that equity follows the law.'""] It was condemned, indeed,

by Lord Bacon, who declared that non estiinterpretatio, sed

divinatio, quae recedit a litera (a) ; Lord Tenterden lamented

it (b), and pronounced it dangerous (c) ; and it may now be

'" See, inter alia, Benfleld v.

Solomon, 9 Ves. Jr. 184; Rogers
V. Ralhbun, 1 Johns. Ch. (N. Y.)
367 ; Mitchell v. Oakley, 7 Paige
(N. T.) 68 ; Fulton B'k v. Beach,
1 Id. 439 ; Utica Ins. Co. v. Scott,
6 Cowen (N. Y.) 394 ; Jackson v.

Varick, 3 Wend. (N. Y.) 294;
Miller v. Ford, 1 N. J. Eq. 858

;

Jordan V. Trumbo, 6 Gill & J. (Md.)
103 ; Legoux v. Wante, 3 Har. &
J. (Md.) 184 ; McRaven v. Forbes,
7 Miss. 569 ; Eslava v. Elmore, 60
Ala. 587 ; Tooke v. Newman, 75
111. 315 ; Pickett v. Bank, 33 Ark.
846. But see Norcum v. Lum, 33
Miss. 299, where it was conceded,
tjiat, upon a bill in equity to
restrain the sale of land conveyed
to secure an usurious debt, the
debtor was to be relieved, upon
proof of usury, of all interest to
the same extent as if he had made
bis defense at law ; and Catlin v.
Gunter, 11 N. Y. 868, where the
power of the court to abridge the
rights given by the statute were
emphatically denied ; and see
Roberts v. GofE, 4 B. & Aid. 92,—
all showing that the later decisions
have recognized the errors of
former ones,and that the courts are
becoming more and more disposed

to give full effect to the legisla-

tive will. See, also, "Warfield v.

Fox, 53 Pa. St. 382 ; Hunt v. Wall,
75 Id. 413, where the court,

in construing a statute of limita-

tion as to real actions, refused to
make an exception in favor of per-

sons under disabilities, excepted in

the general statute of limitations.

See, also, McGaughey v. Brown, 46
Ark. 25, that courts of equity in
cases of concurrent jurisdiction
consider themselves bound by the
statutes of limitations that govern
courts of law in like cases, and this

rather in obedience to the statutes
than merely by analogy : cit. Far-
man v. Brooks, 9 Pick. (Mass.)
213.

"' Sedgw., p. 311 ;
(where it is

said, nevertheless : " It cannot be
denied, however, that a large class

of exceptions has been introduced
and established.") The rules for

the construction of statutes are the
same in courts of law and in courts
of equity : Talbot v. Simpson,
Pet.. C. Ct. 188.

(a) Adv. of Learning.
m R. V. Turvey, 2 B. & A. 523.

(y Brandling v. Barrington, 6 B.
«fc C. 475.
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considered as altogether discarded as regards the construction

of most modern statutes (a). Statutes are now to he considered

as framed with a view to equitable as well as legal doctrines (5).

For instance, the fact that an execution creditor had notice,

when his debt was contracted, that his debtor had given a

bill of sale to another person which was not registered, was

held not to prevent the execution creditor from availing

himself of the non-registration (c).

§ 326. When Established Equitable Construction of One Statute

Applied to Another Where, indeed, a modern statute is

strictly {d) in pari materia with one which has already

received an equitable construction, that construction is

extended to it on the general principle that they form
together one body of law, and are to be construed together (e).

Thus, the 3 & 4 "Will. 4, c. 42, s. 3, which litnits the time

for bringing actions on bonds and other specialties to twenty

years, in language identical with that used in the 21 Jac. C
16, s. 3, respecting simple contract debts, received the same

equitable construction as had been given to the last-named

Act ; and the administrator of the obligor of a bond which

had been put in suit in 1831, in which year the action abated

by the death of the obligor, was held to be liable to be sued

in 1858, within a year from the grant of letters of

administration (/").

§ 327. Adoption of Frincinle from Analogy to Statute.—It may
not be out of place to mention here that the expression " the

equity of a statute " is sometimes used as meaning the

principle or ground of a rule adopted from analogy to a

statute
;
[and in this sense, the rule as to the equity of a

statute is said to be especially applicable to statutes relating

to practice and procedure.*"] For instance, the 6 Eich. 2,

which provided that a writ should abate, if the declaration

showed that the contract sued upon was made in a different

(a) See per Jessel, M. R., in Exp. (e) Sup. §§ 43 et seq. [See Hersha
Walton, 17 Ch. D. 750. V. Brenneman, 6 Serg. & R. (Pa.)

(ft) JPer James, L. J., and Mellish, 2 ; Eshelman's App., 74 Pa. St. 43,

L. J., 2 Ch. D. 296, 397. ante, § 331.]

(c) Edwards v. Edwards, 2 Ch. (/) Sturgis v. D?,rrell, 4 H. &
D. 291, 45 L. J. 66. N. 632, 38 L. J. 866.

(O) Comp. Adam v. Inhabts. of "* See Hoguet v. Wallace, 28 N.
Bristol, 2 A. & E. 889. J. L. 523.
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county from that meutioned in the writ, is said to have

Jed, by the equity of that statute, or the analogy whieh it

furnished, to the introduction, by the judges, in the reign of

James I., of the practice of changing the venue on motion,

where there was no variance between the writ and declar-

ation, as to the place where the cause of action arose (a).

[The provision of a statute that the burden of showing

irregularities in sales theretofore or thereafter made under

a certain statute, should be on the party objecting to the

sale, was applied to sales made under earlier statutes of

similar purport, as being within the spirit of the enact-

ment.'" And a statute allowing judgment to be entered in

vacation on nil dicit, was extended to authorize judgment

on cognovit, as within its equity.'" So it' was held, that,

under the laws of Massachusetts, the power of an adminis-

trator to sell his intestate's real estate, under an order of a

court of probate, must be exercised within a reasonable time

after the decedent's death, to be fixed by analogy to the

statute of limitations.'" And where an act regulating the

levy and collection of taxes, and providing, inter alia, that

lands sold for non-payment of such might be redeemed

within a certain time upon payment of a certain penalty,

was repealed by a later one changing the time for redemption

and the amount of the penalty, but providing that the former

act should i-emain in force for the collection of taxes levied

thereunder, it was declared that an act in force for the

collection of taxes, should be deemed in force for the pur-

pose of redemption, provided the penalty fixed by it was

tendered within the time prescribed by the old act."']

(o) Knight V. Farnaby, 2 Salk. 59, following Gore v. Brazer, 3
670 ; 1 Saund. 74 (8) ; Tidd. Pr. c. Mass. 523, 542; Wyman v. Brig-
25. den, 4 Id. 150, 155 ; and Summer

""Chandler v. Northrop, 24 v. Childs, 2 Conn. 607, where, p.
Barb. (N. Y.) 129. 615, it is said that statutes of limi-

'88 Hoguet V. "Wallace, supra, tations made in respect of real
In State v. Manning, 14 Tex. 402, rights, whether corporeal or incor-
a statute giving an appeal "when poreal, have always been extended
a judgment shall be given for the by the courts to analogous oasts,
defendant on a motion to quash See, also, MoFarland vV Stone, 17
an indictment," was held to give Vt. 173. But see Martin v. Robin-
an appeal where the indictment son, 67 Tex. 368, ante, § 20, note,
was abated by plea, the legal effect '«8 "Wolfe v. Henderson, 2a Ark.
in both cases being the same. 304.

'" Ricard v. "Williams, 7 Wheat.
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§ 328. Acts Contrary to Natural Equity, eto.-^It was formerly

asserted that a statute contrary to natural equity or reason

(such as one which made a man a judge in his own case), or

contrary to Magna Oharta, was void ; for, it was said, jures

naturae sunt immutabilia ; they are leges legiim ; and an Act

of Parliament can do no wrong (a). But such dicta cannot

be supported. Tbey stand as a beacon to be avoided, rather

than as an authority to be followed (5).

The law on this subject cannot be better laid down than

in the following words of a great American authority :
" It

is a principle in the English law that an Act of Parliament,

delivered in clear and intelligible terms, cannot be questioned,

or its authority controlled, in any court of justice. ' Jt is,'

says Sir W. Blackstone, 'the exercise of the highest authority

that the kingdom acknowledges flpon earth.' When it is

said in the books that a statute contrary to natural equity and

reason, or repugnant, or impossible to be performed, is void,

•the cases are understood to mean that the Courts are to give

the statute a reasonable construction. They Vill not readily

presume, out of respect and duty to the lawgiver, that any

very unjust or absurd consequence was within the contempla-

tion of the law. But if it shqiild happen to be too palpable in

its direction to admit of but one construction, there is no

doubt, in the English law, as to the binding eflScacy of the

statute. .The will of the Legislature is the supreme law of

the land, and demands perfect obedience.

" But while we admit this conclusion of the English law,

we cannot but admire the intrepidity and powerful sense of

justice which led Lord Coke, when Chief Justice of the

King's Bench, to declare, as he did in Doctor Bonham's case,

that the Common Law doth control Acts of Parliament, and

adjudges them void when against common right and reason.

The same sense of justice and freedom of opinion led Lord

Chief Justice Hobart, in Day v. Savadge, to insist that an

(a) Bonham's Case, 8 Rep. 118a

;

Col. 116, it is said that the court
City of London v. Wood, 13 Mod. may interfere with a special act for

687 ; Day v. Savadge, Hob. 87 ;
bad faith or want of investigation

Mercers v. Bowker, 1 Stra. 639 ; 3 on the part of the Legislature ; but
Inst. 111. So enacted as to Magna that such are not to be presumed.]
Charta by 42 Ed. 3, c. 1, Co. Litt. (J) See per Willes, J., in Lee v
81a. pi Carpenter v. People, 8 Bude R. Co., L. R. 6 C. P. 583.

211
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Act of Parliament made against natural equity^ as to make

a man judge in his own case, was void ; and induced Lord

Chief Justice Holt to say, in the case of the City of London

V. Wood, that the observation of Lord Coke was not extrava-

gant, but was a very reasonable and true saying. Perhaps

what Lord Coke said in his reports on this point may have

been one of the many things that King James alluded to,

when he said that in Coke's reports there were many danger-

ous conceits of his own uttered for law, to the prejudice of

the crown, parliament, and subjects " (a).

(a) 1 Sent, Comm. 447.
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§ 329, The Rule of Strict Construction applied to Penal Statutes,

—Tlie rule which requires that penal' and some other stat-

•See TJ. S. v. Hall, 6 Cranch, 8 Centr. Rep. 638, 624; Philadel

171 ; U. S. V. Sheldon, 2 Wheat, phia v. Davis, 6 Watts & Serg,

119 ; U. S. V. Starr, Hemps. 469 : (Pa.) 269 ; Gallagher v. Neal,

U. S. V. Dist. Spirits, 10 Blatchf. 3 Pen. & W. (Pa.) 183 ; War-
428 ; TJ. S. V. Clayton, 2 Dill. 219

;

ner v. Com'th. 1 Pa. St. 154
The Enterprise, 1 Paine, 33; Bucher v. Com'th, 103 Id. 528

Andrews v. U. S., 2 Stoiy, 202

;

Simms v. Bean, 10 La, An. 846

Whitney v. Emmett, Baldw. 803
;

State v. Whetstone, 18 Id. 376

Matter of Baker, 29 How. Pr. Rawson v. State, 19 Conn. 393

(N.T.) 485; Hankins v. People, 106 Pierce's Case, 16 Me. 255 ;
Hall v,

111. 638 ; Bettia v. Taylor, 8 Port. State, 20 Ohio, 7 ; Ramsey v. Toy,

(Ala.) 564 ; Gunter v. Leckey, 80 10 Id. 493 ; Steel v. State, 26 Ind,

Ala. 591 ; Lair v. Killmer, 25 N. J. 82 ; West. Union Tel. Co. v,

L. 522 ; State v. Newton (N. J.) Steele, 108 Id. 163 ; State v. Solo-
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utes shall be construed strictly was more rigorouslj applied

in former times', when the number of capital offences was

one hundred and sixty or more {a) ; when it was still pun-

ishable with death to cut down a cherry tree in an orchard,

or to be seen for a month in the company of gipsies (5).

But it has lost much of its force and importance in recent

times, since it has become more and more generally recog-

nized that the paramount duty of the judicial interpreter is

to put upon the language of the Legislature, honestly and

faithfully, its plain and rational meaning, and to promote

its object. It was founded, however, on the tenderness of

the law for the rights of individuals, and on the sound prin-

ciple that it is for the Legislature, not the Court, to define a

crime and ordain its punishment (c). It is unquestionably a

reasonable expectation, that, when the former intends the

infliction of suffering, or an encroachment on natural liberty

or rights, or the grant of exceptional exemptions, powers,

and privileges, it will not leave its intention to be gathered

by mere doubtful inference, or convey it in " cloudy and

dark words " only {d), [—for an offence cannot be created or

inferred by vague implications'—] but will manifest it with

reasonable clearness. The rule of strict construction does

not, indeed, require or sanction that suspicious scrutiny of

the words, or those hostile conclusions from their ambiguity,

or from what- is left unexpressed, which characterize the

judicial interpretation of affidavits in support of ex parte

mons, 3 Hill (8. C.) 96 ; Hines v. fully carried into effect,"—a pro-

R. R. Co., 95 N. 0. 434 ; Elam v. vision, •which, it was there said,

Rawson, 21 Ga. 139 ; Gibson v. though applying to all statutes,

State, 38 Id. 571 ; Horner v. State, does not require the court to bring
1 Oreg. 267 ; Bish., Wr. L., §§ 196, cases of a like nature, not named
226 et seq. An ordinance penal in terms, or by implication, into a
in its nature is equally subject to statute, nor yet to give a narrow
the rule of strict construction : and restricted meaning to the lan-

Paciflc V. Seifert, 79 Mo. 210. In guage employed, but fairly and
the case of Hankins v. People, 106 reasonably to carry out the legis-

111. 628, the rule of strict construe- tative intent,
tion of penal statutes in the sense (a) 4 Bl., Comm. 18. Accord-
in which alone it is respectable ing to Sir 8. Romilly, it was, in
(see infra) was asserted in the face his time, two hundred and thirty,
of a statutory rule of construction (J) 4 Bl., Comm. 4.

that "all general provisions, (c) U. 8. v. Wiltberger, 5
terms, phrases and expressions Wheat. 95.
shall be literally construed, in (d) 4 Inst. 882.
order that the true intent and » Atlanta v. White, 33 Ga. 229.
meaning of the Legislature may be
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applications (a), or of magistrates' convictious, where the

ambiguity goes to the jurisdiction (5). Nor does it allow

the imposition of a restricted meaning on the words,

wherever any doubt can be suggested, [or an ambiguity

imagined,'] for the purpose of withdrawing from the opera-

tion of the statute a case which falls both within its scope

and the fair sense of its language. This would be to defeat,

not to promote, the object of the Legislature (c) ; to misread

the statute and misunderstand its purpose (d). A Court is

not at liberty to put limitations on general words which are

not called for by the sense, or the objects, or the mischiefs

of the enactment (e)
;
[nor so to narrow the construction as

to exclude cases which the words of the statute, in their

ordinary acceptation and plain meaning, or in the sense in

which the Legislature obviously used them, would compre-

hend ;*] and no construction is admissible which would sanc-

tion an evasion of an act (y), [or would defeat the obvious

intention of the Legislature." In order to avoid such a

result, as has been seen, it is even allowable to reject what

is clearly surplusage in an act.' " It is true that a penal law

must be construed strictly, and according to its letter. But

(a) See ex. gr. Perks v. Severn, Ab. Stat. J.; 3 Rol. 127. Per cur.

7 East, 194 ; Fricke v. Poole, 9 B. in U. S. v. Wiltberger, 6 Wheat.
& C. 543. 95 ; U. S. v. Gooding, 13 Wheat.

(J) See R. V. Davis, 6 B. & Ad. 460; American Fur Co. v. U. S., 3

551 : R. V. Jones, 13 A. & E. 684 ; Peters, 367: U. S. v. Coomhs, 13
per Coleridge, .!., in R. v. Toke, 8 Peters, 80 ; U. S. v. Hartwell, 6

A. & E. 337; per cur. in Lindsay v. Wallace, 395.

Leigh, 11 Q. B. 465 ; R. v. Stain- » See U. S. v. Wiltberger, supra;

forth, Id. 75; Fletcher v.Calthrop, Amer. Fur Co. v., U. S.,' supra;
6Q.B. 880. • U. S. v. Morris, 14 Pet. 464 ; U. S.

* See Com'th v. Martin, 17 irfass. v. 84 Boxes of sugar, 7 Id. 453

;

359 ; Com'th v. Keniston, 5 Pick. Jones v. Estis, 3 Johns. (N. Y.)

(Mass.) 420. 379 ; Sprague v. Birdsall, 3 Cow.
(c) Bac. Ab. Stat. L 9 ; R. v. (N. Y.) 419 ; Com'th v. Loring, 8

Hodnett, 1 T. R. 101. Pick. (Mass.) 370 ; Reed v. Davis,

\d)Per Martin, B., in Nicholson Id. 514; Crosby v. Hawthorn, 35
V. Fields, 31 L. J. Ex. 336. 7 H. & Ala. 231 ; Broadwell v. Conger, 2

N. 710; andBramwell, B., in Foley N. J. L. 310 ; Bartolett v. Achey,
v. Fletcher, 3 H. & N. 781. 38 Pa. St. 373 ; Daggett v. State, 4

(«) U. 8. V. Coobibs, 12 Peters, Conn. 61 ; State v. Main, 31 Id.

80. 573 ; Butler v. Ricker, 6 Greenl.

* U. S. V. Wilson, Baldw. 78

;

(Me.) 368 ; Parkinson v. State, 14

State V. Lovell, 33 Iowa 304

;

Md. 184 ; Doe v. Ayaline, 8 Ind.

Huffman v. State, 39 Ala. 40; 6; Hines v. R. R. Co., 95 N. C.

Walton V. State, 63 Id. 197 ; Pike 434 ; BisU., Wr. L., § 337.

'v. Jenkins, 13 N. H. 355. « See ante, S 302, U. S. v. Stern.

Cf ) Com. Dig. Pari. R. 38 ; Bac. 5 Blatchf. 512.
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this strictness, which has run into an aphorism, means no

more than that it is to be interpreted according to its lang-

uage. Literal interpretation is but a figurative expression,

meaning, perhaps, that we are to adhere so closely to the

lunguage, we are not to change the signification by drop-

ping even a letter. The purpose of the rule is to prevent

acts from being brought within the scope of punishment,

because courts may suppose they fall within the spirit of

the law, though not within its terms.'" The strictness,

then, with which acts falling under the rule of strict con-

struction are to be interpreted, is what in one place is called

a " reasonable strictness.'" " It is not the exact converse of

liberal construction, and does not consist in giving words the

narrowest meaning of which they are susceptible.'" The

meaning of the rule is, " that acts of this kind are not to be

regarded as including anything which is not within their

letter as well as their spirit," which is not clearly and intel-

ligibly described in the very words of the statute, as well as

manifestly intended by the Legislature."" That is,] the

rule of strict construction requires that the language shall

be so construed that no cases shall be held to fall within it

which do not fall both within the reasonable meaning of its

terms and within the spirit and scope of the enactment (a).

To determine that a case is within the intention of a statute,

its language must authorize the Court to say so ; but it is not

admissible to carry the principle that a case which is within

the mischief of a statute is within its provisions, so far as to

punish a crime not specified in the statute, because it is of

equal atrocity or of a kindred character with those which

are enumerated (J). [In this characteristic, the difference

between liberal and strict constructions is clearly presented.

Whilst the letter of a remedial statute may be extended to

' Com'th V. Cooke, 50 Pa. St. v. Sondes, 3 Bing. 680 ; Bracey's
201, 307. Case, 1 Salk. 348; R. v. Harvey, 1

' Chapin v. Persse, etc., Works, Wils. 164 ; Dawes v. Painter,
30 Conn. 461. Preem. K. B. 175 ; Scott v.

• Wilb., p. 246 ; and see State v. Pacquet, L. R. 1 P. C. 553 ; Bills
Powers, 86 Conn. 77. v. M'Cormick, L. R. 4 Q. B. 271

;

•" See Dewey v. Qoodenough, 56 The Gauntlett, L. R. 4 P. C. 191,
Barb. (N. Y.) 64. per James, L. J.
" "Wilb., p. 246. (J) U. 8. v. Wiltberger, 5 Wheat.
(«) Per.Best, C. J., in Fletcher 96. [U. S. v. Ragsdale, Hempst
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cases clearly within the same reason and within the mischief

the act was designed to cure, unless such construction does

violence to the language, a consideration of the old law, the

mischief and the remedy, though proper in the construction

of criminal as well as other statutes," is not in itself enough

to hring a case within the operation of the former class of

statutes ; their language, properly given its full meaning,

must, at least by tliat meaning, expressly include the case

;

and in ascertaining that meaning the court cannot go

beyond the plain meaning of the words and phraseology

employed in search of an intention not certainly implied in

them." In other words, whilst a case may come within the

purview of a remedial statute unless its language, properly

construed, excludes it, it is excluded from the reach of a

criminal statute, unless the language includes it :'* unless

the proper meaning of the language of the statute brings

a case within its letter, the rule of strict construction

forbids the court to create a crime or penalty by con-

struction, and requires it to avoid the same 'by construc-

tion ;" and, although the court may be unable to conceive

any reason why the case in question should have been omit-

ted, and considers it highly improbable that an omission was

intended," it is not at liberty to extend the enactment to

cases not included within the clear and obvious import of the

language ;" so that, for instance, under an act, which, in its

eighth section provided for the punishnient of certain

offences, among which manslaughter was not mentioned,

committed upon the high seas, or in any river, haven, basin

or bay, and in section twelve, punished manslaughter on the

high seas, no indictment could be maintained against one for

manslaughter committed on board an American vessel, in

the Eiver Tigris, in China, sixty-five miles from its mouth."

If the Legislature has not used words sufficiently compre-

hensive to include within its prohibition, all the cases which

" See ante, § 37; post, § 337. Cooke, supra ; Philadelphia v.
" Hines v. II. R. Co., 95 N. 0. Wright, 4 Phila. (Pa.) 138.

434. '«U. S. V. "Wiltberger, 5Wheat.
" State v. Powers, 36 Conn. 77. 76, 105.
" West. Un. Telegr. Co. v. "Ibid.; U. S. v. Ragsdale.

Axtell, 69 Ind. 199 ; Lair v. Kill- Hempst. 497 ; State v. Peters, 37
mer, 25 N. J. L. 533 ; Com'th v. La. An. 730.

'^ U. 8. V. Wiltberger, supra.
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fall within the mischief intended to be prevented, it is not

competent to a Court to extend them (a) ;
[nor to extend the

grammatical and natural meaning of the terms as used by

the Legislature even on a plea of a resulting failure of

justice.'

§ 330. Results of AppUoatioa of the Rule,—[It may be here

added that the rule of strict construction, in the case of

penal statutes, requires, that, where an act contains such an

ambiguity as to leave reasonable doubt of its meaning, it is

the duty of the court not to inflict the penalty ;'° that where

it admits of two constructions, that which operates in favor

of life or liberty is to be preferred ;" that, where a statute is

silent as to the place of imprisonment, there being county

jails for persons guilty of misdemeanors, and the penitentiary

for those guilty of higher crimes, the former, rendering the

punishment less severe, is to be chosen ;" and that, where

notice is required by an ordinance imposing a fine, a personal

notice is to be intended. '']

§ 331. What are Penal Laws.—It is immaterial, for the

purpose of the application of the rule of strict construction,

whether the proceeding prescribed for the enforcement of

the penal law be criminal or civil (5). [Thus, an act giving

a party injured a civil action for the recovery of a penalty

imposed upon a public officer for charging illegal fees, is a

penal act : so that the taking of excessive fees by a person

after the expiration of his office, for services done while in

office, is beyond the reach of the act." So, too, acts have

(as) Per Lord Tenterden in Proo- may, as well as those that must be
tor V. Manwarlng, 3 B. & A. 145. so punished: State v. Mayberry, 48
" Remmington v. State, l" Oreg. Me. 218. See post, | 339.

S81. (6) Henderson v. Sherborne, 2 M.
2» Com'th V. Standard Oil Co., & W. 236 ; Nicholson v. Fields, 7

101 Pa. St. 119, 1.50 (clt. The H. & N. 810 ; Fletcher v. Hudson,
Enterprise, 1 Painfi, 33); Hines v. 61 Jj. J. Q. B. 48; The Bolina, 1

R. R. Co., 95 N. C. 434. Gallison, 83, per Story, J.
" Com'th V. Maitin, 17 Mass. " Aechternacht v. Watmough, 8

859 ; Com'th v. Keniston, 5 Pick. Watts & S. (Pa.) 163, overruling
(Mass.) 430. Jackson v. ,Purdue, 3 Pen. & W.

«» Horner v. State, 1 Oreg. 367. (Pa.) 519, and apparently at vari-
" St. Louis V. Goebel, 83 Mo., ance with Ordway v. Centr. Nat.

295. See Marston v. Tryon, 108 B'k, 47 Md. 317, where an act is

Pa. St. 270, post, § 831. But a deemed penal only when the right
reference to crimes punishable in of enforcing the penalty is given to
the state prison, includes those that the public or the Government, not
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been lield neual, and subject to the rule of strict construction,

which impose upon a party neglecting within a certain time

after notice to him to enter, by himself or his attorney, satis-

faction of a judgment paid with costs, a forfeiture of one-

half the debt, to be recovered by the defendant ;" (so that a

notice to the plaintifE's attorney, not to the plaintiff himself,

would not entitle the defendant to maintain the action for the

penalty") : which authorized the addition of a percentage to

a tax assessed against a party, upon failure to make a certain

report or return required by the act ;" or imposed a liability

for interest at the rate of twelve per cent, per annum for

non-payment within a certain period after it was due, and

notice thereof was given, and demand made for the same :"

acts which make a party liable to judgment for double the

amount of the damages found by the jury ;" or to double or

treble damages ;'° though the suit may have none of the

characteristics of a criminal prosecution ;" and acts concerning

contempts." It is not necessary that the statute should, like

statutes of the class last enumerated, denominate the liability

to which a person is subjected by it a penalty or forfeiture.

Wherever a person in a particular relation, e. g., ,as the

ofBcer of a company, is, as such, made liable to the payment

of money, either as the result of the omission of something,

the performance of which is enjoined upon him, or for the

commission of an act prohibited, where, but for the omission

of the enjoined, or the doing of the forbidden act, he would

be under no such liability, the imposition of the latter is, so

far as he is concerned, by way of punishment, and the act is,

as to him, penal." Nor, on the other hand, is every statute

when it is given to the party *' Bay City, etc., E. R. Co. v.

grieved. Austin, 31 Mich. 390.
" Marston v. Tryon, 108 Pa. St. ^ Reed v. Davis, 8 Pick. (Mass.)

270. 515; Cole v. Groves, 134 Mass.
" Ibid. See St. Louis v. Goebel, 471 ; Cohn v. Neeves, 40 Wis. 393,

33 Mo. 395, ante, 8 380. See § 74. and see Bayard v. Smith, 17 Wend.
^'Com'thv Standard Oil Co., (N. Y.) 88; Suffolk B'k v. Worces-

101 Pa. St. 119, 150. terB'k, 5 Pick. (Mass.) 106; Palmer
'sibid. But a percentage thus v. YorkB'k, 18 Me. 166.

added becomes part of the tax, " Reed v. Northfield, 13 Pick,

lentitled to the same priority the Mass.) 94.

law gives to the latter over other '' Maxwell v. Rives, 11 Nev. 213.

leas on land: Titusville's App., 33 Merchant's B'k, v. Bliss, 13

108 Pa. St. 600. Abb. Pr. (JSf. Y.) 325; 31 Id. 365.
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relating to the administration of the criminal law neoessarily

penal and to be construed as such ; as, e. g., an act relating

to offences committed on board of boats navigating a river

or canal, not creating the offences, nor prescribing their

punishment,or altering the mode of trial,but simply declaring

that an indictment for such an offence may be found in any

county through v^hich the boat may pass."

§ 332. Acts Partly Penal. FraudB^[It is quite possible,

that, in the same statute, both the strict and the liberal con-

struction may be applied. It has been said, indeed, that,

where an act is both penal and remedial, it will be strictly

construed," as e. g., an act allowing one occupant double the

value of a fence built by him for the other on account of the

latter's neglect to repair," or a statute authorizing arrest and

imprisonment for debt." But " there is no impropriety in

putting a strict construction on a penal clause, and a liberal

construction on a remedial clause, in the same act."" Thus,

where an act, in the nature of a police regulation, such as

requires fencing along railroads, etc., gives a remedy for a

private injury resulting from its violation, and also imposes

fines and penalties for the same, as an offence against, and

at the suit of, the public, it has been held that the former

provision, giving damages to persons whoso stock is injured,

will not be regarded as penal, nor the recovery thereunder

treated as a penalty, unless expressly so declared." And it

is said," and has, indeed, already been intimated," that a

proviso in a penal statute, which is favorable to the defendant,

is to be liberally interpreted in his behalf.

§ 333. [In construing statutes against frauds, it has been

said, that, where the statute acts against the offender and
infliats a penalty, it is to be strictly construed ; but where it

acts npon the offence by setting aside the fraudulent trans-

action, it is to be construed liberally." An instance of this

»* People v. flulse, 8 Hill (N.Y.) 355, per Best, C. J.
809. »» Pittsb., etc., R. R. Co. v.

"> A'j'jot'; V. Wood, 23 Me. 541. Metliven, 21 Ohio St. 686.
'! foi"';- ^ •"> See Bish., Wr. L., §§ 198, 226.
»' .Er.t'ja^yay V. Johnson, 56 N.Y. •" Ante, § 186.

98- *' Gorton v. Champneys, 1 Biug.
'»BV,itv. Hubbard, 2 Bing. 849, at p. 801; Cumming v. Fryer,
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construction is afforded by the decisions under the 9 Anne,
c. 14, against gaming, which was held to be remedial when
an action was brought by the party injured, but penal, when
an action was brought by a common informer." It has been
said, somewhat vaguely, in this country, that "a statute

which is penal as to some persons, provided it is beneficial

generally, may be equitably construed ; "" and that " laws

enacted for the prevention of fraud, for the suppression of a

public wrong, or to effect a public good, are not, in the strict

souse, penal acts, although they may inflict a penalty for

violating them;"" and upon that principle, revenue laws

were held not to be penal, nor subject to the rules of strict

construction, but to require such interpretation " as most
effectually to accomplish the intention of the Legislature in

passing them ; "" and in Maine, an act giving damages
against any person assisting a debtor to defraud his creditor,

to double the amount of the property fraudulently concealed

or transferred, was held not to be a penal statute." No doubt,

" where grievances have to be redressed, or property to be

protected, there are offenders as well as sufferers, assailants as

well as assailed. The act which gives a remedy to one who
is aggrieved almost inevitably inflicts a penalty on his

opponent ; ' every statute is penal to somebody.' But if

the primary object of the act is redress, and not punishment,

it is to be construed liberally. ' The legal distinction between

remedial and penal statutes is this: that the former give

relief to the parties grieved, the latter impose penalties upon

Dudley (Ga.) 188; Bish., "Wr. L., struction of Statutes, etc., makes
§ 193, referring to Cumming v. the following note to the above
Fryer, supra; Carey v. Giles, 9 Qa. utterance : "It may be permitted
353; Smith v. Moffat, 1 Barb. (N. to us to ask with defeience,

Y.) 65; Ellis v. Whitlock, 10 Mo. whether all laws must not be
781. And see Hahn v. Salmon, 20 supposed intended to ' effect a
Fed. Rep. 301. The liberal con- public good ;' and whether the

struction of statutes against usury effort ' to accomplish the intention

seems, as least in part, based upon of the Legislature ' should be any
this principle. See Gray v. Ben- more earnest in this case than in

nett, 3 Met. (Mass.) 532. all others." Certainly, criminal
*2 Bones v. Booth, 2 W. Bl. lawsare most emphatically intended

1326. to "effect a public good,"—the
** Sickles V. Sharp, 13 Johns, more highly penal, the greater the

(N. Y.) 497. good.
« Taylor v. TJ. 8., 3 How. 197. « Frohook v. Pattee, 88 Me.
*' Ibid. See post, § 346. Mr. 103. Comp. ante, § 830.

Sedgwick, in his work on the Con-
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offences committed.' "" It would follow that the construc-

tion should be strict or liberal, accordingly as the design to

give redress or to impose penalties should appear to lie at the

bottom of the enactment ; or strict as to one part and liberal

as to another, where severable, if the one is confined to

punishment, and the other extends to redress.]

§ 334. Degree o£ Strictness to be Applied. Illustrations.—The
degree of strictness applied to the construction of a penal

statute depended in great measure on the severity of the

statute. When it merely imposed a pecuniary penalty, it

was construed less strictly than where the rule was invoked in

favorem vitse." But the rule of strict construction requires,

at least, that no case shall fall within a penal statute which

does not comprise all the elements which, whether morally

material or not, are in fact made to constitute the offence as

defined by the statute. [It is not intended to make this

chapter a treatise upon criminal statute law, or to examine,

with any degree of minuteness, the decisions upon, and in

construction of, such statutes. An attempt to do so would

lead to proportions entirely incompatible with the general

scope of this, work, and would trench, to a corresponding

extent, upon the province of works upon that particular

subject. All that is here designed is to lay down those

general principles, belonging distinctively within the limits of

a work upon the interpretation of statutes, without the state-

ment of which a discussion of this subject would remain in-

complete, and to cite a few instances merely, illustrative of the

propositions laid down, referring the reader, for a more ex-

haustive examination and detailed comparison of decisions, to

SQch works as Mr. Bishop's Treatise upon Statutory Crimes.

As an illustration, then, of the principle just stated, it may
be remembered that] a person cannot be convicted of perjury

if the oath was administered by one who had not legal

authority to administer it, as in the case of an affidavit in the

« Wilb., pp. 382-288, cit. Piatt that the rule of strict construction
V. SlieriflEa of London, Plowd. at is confined to criminal statutes of
p. 86, and Hunlingtower v. Gar- a highly penal character, and has
diner, 1 B. & C. at p. 399. no application in the construction

*' It is, indeed, intimated, in of acts creating or punishing
Randolph v. State, 9 Tex. 531, mere misdemeanors.
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Admiralty sworn before a Master in Cliancery, though the

Admiralty was in the habit of admitting affidavits so sworn

(a). An act which made it penal to personate " any person

entitled to vote" would not be violated by personating a

dead voter (J)
;
[nor an act prohibiting, under penalties, a

person from "voting at any election who is not entitled,"

or " out of the county, or city, or town of his residence,"

by a voter's voting at an election for municipal officers out

of the ward of his residence.'"] An agent entrusted with

money to invest on mortgage is not liable to conviction for

embezzling it, under an Act which makes it a misdemeanor

in an agent to misappropriate property entrusted to him "for

safe custody" (c). [Ifor does an act making the embezzle-

ment or fraudulent conversion of money, goods, etc., to be

carried for hire, larceny, cover the case of such misappropri-

ation of goods received on storage."] The Act wliich pun-

ishes the administration of a noxious drug would not include

a substance which is hot in itself poisonous, but noxious only

when given in excess, as cantharides {d). The Metropolis

Local Management Act of 1862, in incorporating the powers

for the " suppression " of nuisances, conferred by an earlier

local Act, which contained, besides several provisions forget-

ting rid of existing nuisances, a prohibition against keeping

pigs, was held not to have comprised this last provision, as the

effect of it was, not to " suppress," but to prevent the creation

of nuisances {e). Where on Act, after providing, by one

section, that any building, built or rebuilt, except on the

site of a former dwelling, should not be " used " as a dwell-

ing, unless there was an open space of twenty feet in front

of it, without the previous consent of the local board,

imposed, by another, a penalty if any building or work were
" made or safEered to continue " contrary to the provisions of

(a) E. v. Stone, 23 L. J. M. C. K. & R. 324.

14. [8. P., Shaffer v. Kintzer, 1 «» Nettles v. State, 49 Ala. 35.

Binn. (Pa.) 587; Phillipi v. Bowen, (c) 24 & 25 Vict. c. 96, 8. 76 ; K.
2 Pa. St. 20.] V. Newman, 51 L. J. M. C. 87..

(S) White^ey v. Chappell, L. R. " State v. StoUer, 38 Iowa, 331.

4 Q. B. 147. See, also, R. v. Brown, (O) R. v. Hennah, 13 Cox, 547.

2 East, P. C. 1007. It would be (e) Chelsea Vestry v. King, 17
different if the offence were per- . C. B. N. S. 635 ; 34 L. J. M. O. 9.

sonating a person "supposed to See Great "Western R. Co. v.

be entitled to vote :" R. v. Martin, Bishop, L. R. 7 Q. B. 550.
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the Act ; the Oonrt refused to construe the latter section as

including the offences prohibited in the former, though the

effect of the decision was to leave them without specific

provision for their punishment {a). [An act imposing a

penalty for breach of duty in case of bad faith, partiality or

discrimination, does not punish a mere act of neglect."]

§ 835. Esclusiou of New Things by Rule of Strict Construction.

—Again, as illustrative of the rule of strict construction, it

has been said that while remedial laws may extend to new
things not in esse at the time of making the statute (5),

penal laws may not. Thus, the 30 Eliz. c. 12, which took

away the benefit of clergy from accessories after, as well as

before, the fact, was held not to extend to accessories made
by subsequent enactment. The receiver, therefore, of a

stolen horse, who was made an accessory by a later statute,

was held not ousted (o). Where one Act (24 & 25 Yict. c.

9Q, s. 91) made it felony to receive with guilty knowledge a

chattel, the stealing of which was felony either at common
law or under that Act ; and a subsequent one (31 & 32 Vict.

c. 116) made a partner who stole partnership property liable
,

to conviction for the stealing, as though he had not been a
partner ; it was held that to receive such stolen property was
not an offence under the earlier Act {d). The Stock Job-
bing Act, which, after referrihg, in the preanjble, to the
great inconveniences which had arisen, and daily arose by
the wicked practice of stock jobbing—diverting men from
their ordinary pursuits, ruining families, discouraging in-

dustry, and injuring commerce—declared void all such con-
tracts " in any public or joint stock, or other public securi-
ties whatsoever," was held, notwithstanding the mischief in
view, and the wide terms used, not to apply to ti-ansactions

(a) Pearson V. Hull, 8 H. & C. W. TJ. T. Co. v. Reed. 96 Id. 195 ;
921, 85 L. J. M. C 44; diss. Mar- W. U. T. Co. v. Kinney, 106 Id.

mv,^n\r
^^»"°*^e? example in 468) or any one other than the

Elliott V. Majendie. L. E. 7 Q. B. sender could recover the penalty,

f'-West. Union Tel. Co. v. "
w"

2 'itf'^^^Tc^. in

nS'th^i"^ Y\ '''.•
. ^Y^'' Da^es%. Painter," pTem K. Iunder the act referred to, relating 176. Sup S 112

to the sending of telegraphic mes- (c) Post. Cr. L.' 872. See S 85
sages, the sender alone (See W. U. (d) R v Smith L R. 1 P P
Tel. Co. V. Pendleton, 95 Ind. 12 , 870

'
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in foreign funds (a) or in railway shares (5), on the ground

that the former were not dealt in, and the latter were not

known in, England, when the Act was passed. [Nor does

an act making void securities given for monej' lost in " cock-

fighting, bullet-playing, or horse-racing, or at or upon any

game of address, game of hazzard, play or game whatsoever,"

embrace a bond given by way of margin in a stock-gambling

transaction ;" although the transaction is clearly a gambling

transaction." Upon the same principle, at least in part, a

wager upon the result of a primary election was held not to

be a penal offence within the Pennsylvania acts of 1817 and

1839, punishing wagers upon the results of elections, since, at

the time of the passage of those acts, " primary elections "

were unknown in that state."] But the degree of strictness

[indicated by the English decisons above referred to] may be

regarded as extreme. It could hardly be contended that print-

ing a treasonable pamphlet was not an offence against the

statute of Edw. 3, because printing was not invented until a

century after it was passed ; or that it would not be treason to

shoot the Queen with a pistol, or poison her with an Ameri-

can drug (c). The 55 Geo. 3, c. 58, s. 2, which enacts that

no brewer or dealer in beer shall have, or put into beer, any

liquor for darkening its color, or use molasses or any prepara-

tion in lieu of malt and hops, under a penalty of 2001., was

held not to be confined to such dealers as were known at the

time when the Act was passed, viz., licensed victuallers,

licensed by a magistrate under the Act of 5 «fc 6 Edw. 6, c.

25 ; but to include the retailer of beer' furnished with an excise

license, who first came into legal existence under the 1 Wm.

(ffi) 7 Geo. 2, c. 8, repealed by 23 to Bame, and Com'th v. Howe, 144
Vict. c. 28 ; Henderson v. Bise, 8 Mass. 144, there cited. In Com'th
Stark. 158 j Wells v. Porter, 2 v. Wells, supra, the construction
Bing. N-. C. 722 ; comp. Smith v. excluding primary elections was
Lindo, 5 C. B. N. B. 687, 27 L. J. confirmed by reference to the
196. object of the enactments, and the

(b) Hewitt V. Price, 4 M. & Gr. context thereof ; and it was said

355. that the act of 1881, regulating and
" Griffiths v. Sears, 112 Pa. St. punishing frauds in primary elec-

523. tions did not bring the latter within
" Ibid. ; McCormick v., Nichols, the purview of the act of 1839.

19 111. App. 834; and see ante, Gomp. post, 8 338, Britt v. Robin
§ 138. son, L. R. 6 C. P. 503.
" Com'th V. Wells, 110 P^. St. (c) Hallam, Const. Hist. c. 15.

403. See ante, § 100, and note 182
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4, c. 64 (a). The 8 Anne, c. 7, which enacted, that if any

sort of prohibited goods should be landed without payment

of duty, the offender should forfeit treble value, was held

to extend to gloves, which were not prohibited until the 6

Geo. 3 (5). A market Act which prohibited the sale of

provisions in any part of the town but the market place,

would extend to parts of the town built after the Act was

passed on what were then fields (o). It was held that the 8

Geo. 2, c. 13, which imposed a penalty for piratically

engraving, etching, or otherwise, or " in any other manner,"

copying prints and engrjivings, applied to copying by pho-

tography, though that process was not invented till more than

a century after the Act was passed {d). Bicycles were held

to be carriages within the provisiop of the Highway Act

against furious driving, and tricycles propelled by steam to

be locomotives within the Locomotive Act of 1865, though

not invented when those Acts were passed (e).

§ 336. Treatment of Omissions in Acts within Rule of Strict

Construction.—The general principle in question is well

exemplified by comparing the manner in which an omission

which, it was inferable from the text, was the result of

accident, has been generally dealt with in penal and in

remedial Acts. Thus, where the owner of mines was

required, under a penalty, in case (1) of loss of life in the

mine by accident, or (2) of personal injury arising from

\explosion, to send notice of such accident to an inspector

within twenty-four hours " from the loss of life " (omitting

the case of personal injury), the Court refused to supply, in

order to make the defendant liable to a conviction, the

obvious omission in the latter branch of the sentence, and

held that notice was not necessary when personal injury from

explosion, short of loss of life, had occurred ; although the

mention of such injury in the earlier part of the sentence

(a) Atty.-Genl. v. Lockwood, 9 (d) Gambart v. Ball, 14 C. B. N.
M. & W. 878. S. 806, 83 L. J. 166; Graves v. Ash-

(b) Atty.-Genl. v. Saggers, 1 Pri. ford, L. R. 2 C. P. 410.
183. (e) Taylor v. Goodwin, 4 Q. B.

(c) Collier v. Worth, 1 Ex. D. D. 238; Parkins v. Preist, 7 Q. B.
464. See R. v. Cottle, 16 Q. B. D. 313. [Comp., on this subject,
413, and Milton v. Paversham, 10 ante, § 112.]

B. & S. 548.
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was idle and insensible without such an interpolation {a).

The 5 & 6 "W. 4, c. 63, s. 28, which empowered inspectors to

examine "weights, measures, and scales," in shops, and if

upon examination it appeared that "the said weights or

measures " (omitting scales) were light or unjust, to seize

them, was held not to authorize a seizure of scales (J).

[So, acts for testing, weights and measures and imposing a

penalty for " selling " with unmarked weights and measures,

will not apply to " buying " wi,th such weight or measures."]

The Municipal Corporations Act of William 4, after

empowering the borough justices to appoint a clerk to the

justices, provided that it should not be lawful to appoint to

that office any alderman or councillor, and provided that the

clerk should not prosecute any offender committed for trial,

enacted that any person " being an alderman or councillor "

who should act as clerk to the justices, or " shall otherwise

offend in the premises," should forfeit lOOZ., recoverable

by action. This clearly did not reach a clerk who prosecuted

offenders committed by the justices, if he was not an alder-

man or councillor ; and yet the manifest intention seemed to

be that he should be subject to the penalty for either or both

offences, of acting if disqualified, and of prosecuting. But

to effectuate this intention, it would have been necessary to

interpolate the words '

' any other person who " before

" shall otherwise offend ;" and this the Court refused to do

for the p'urpose of bringing a person within the penal enact-

ment (o) ; though also relieving him frona indictment {d).

So, the Court refused to supply a casus omissus under the

Vaccination Act of 1871, as it was an enactment creating an

offence (e). If the statutes, in these cases, had been reme-

dial, the omission would probably have been supplied (/").

(a) Underhill v. Longridge, 29 L. (c) Coe v. Lawrence, 1 E. & B.
J. M. C. 65; comp. Williams v. 516, 32 L. J. 140.

Evans, 1 Ex. D. 277, cited inf. § (^ Pej- Coleridge, J. See, also, R.
338. V. Davis, L. K. 4 C. C. 272. See

(5) Thomas v. Stephenson, 3 E. Exp. National Merc. Bank, 15 Cb.
& B. 108, 33 L. J. 258. [See Bmer- D. 43, sup. § 20.

son V. Com'th, 108 Pa. St. Ill, (e) Broadhead v. Holdsworth, 2
post, § 358, as to "natural gas" Ex. D. 331.

companies.] (/) Re Wainwright, 1 Phil. 258,
" Southw. R. R. Co. V. Cohen, sup. p. 303. [Comp., upon this

49 Ga. 637. See, also, Chaffer's siibjeoti ante, § 399, and cases the'e

App., 56 Mich. 344, post, § 843. cited.]

30
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§ 337. QuaUfioations of Rule of Strict Construction. Modern Ten-

dency.—The rule of strict construction, however, whenever

invoked, comes attended with qualifications and other rules no

less important ; and it is by the light which each contributes

that the meaning must be determined (a). Among them is the

rule that that sense of the words is to be adopted which best

harmonizes with the context, and promotes in the fullest
~

manner the policy and object of the Legislature." [It is

said that words descriptive of an offence or its punishment,

are not to be bent on the one side or the other." They are

to be construed by reference to the subject-matter," and the

context, the apparent policy and objects of the Legislature ;**

by the whole context, not by a mere division into sections,

so as to give effect to the objects and intent of the whole,"

as well as by a comparison of statutes in pari materia," and

consequently, the old law, the mischief and the remedy."]

The paramount object, in construing penal as well as other

statutes, is to ascertain the legislative intent ; and the rule of

strict construction is not violated by permitting the words to

have their full meaning, or the more extensive of two

meanings, when best effectuating the intention (b). They
are, indeed, frequently taken [not in their strict techincal

sense, if that would defeat, but in a more popular sense, if

that will uphold, and carry out, the intention of the

Legislature," but] in the widest sense, sometimes even in a

sense more wide than etymologically belongs or is popularly

attached to them, in order to carry out effectually the legis-

lative intent,, or, to use Lord Coke's words, to suppress the

mischief and advance the remedy {o). [Nor is the rule of

strict construction ever violated by permitting the words of

a statute to have their full meaning," or by the application

(a) Per cur. in U. 8. v. Hartwell, (b) U. S. v. Hartwell, 6 Wall.
6 Wallace, 385, 895. 385, 395. [And see Morehead v.
" IWd. B'k, 41 JST. J. Eq. 664.]
=8 Mayor v. Davis, 6 "Watts & S. «* See U. S. v. Athens Armory,

(Pa.) 269, 377, per Gibson, C. J. 2 Abb. U. S. 129, wliere " prize
"

''Ibid.; Com'th V. Loring, 8 and " capture " were held not oon-
Pick. (Mass.) 870, 373; R. v. Hod- fined to captures at sea
nett, 1 T. R. 96. (c) Heydon's Case, 3 Piep. 7b.
" Pilse V. Jenkins, 13 N. H. 255. [And see Parkinson v. State, 14
«' The Harriet, 1 Story, 251. Md. 184.]
'"> Mayor v. Davis, supra. 6» State v. Powers, 36 Conn. 77.
" See Ibid.; ante, § 28.
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of .common sense to its terms, in order to avoid an

absurdity."' They are, therefore, to be held to embrace

every case within the mischief, if also fairly within the

words" read with such corrections as the court may make to

avoid insensibility." To illustrate :] under the Statute which

makes it a misdemeanor knowingly to utter counterfeit coin

is included a genuine coin from which the milling has been

filed and replaced by another {a). Although the Act which

punishes a man for running away from his wife and

"children," thereby leaving them chargeable to the parish,

applies only to the desertion of legitimate children, this

rests, not on any indisposition to depart from the strict and

narrow meaning of the word, but on the ground that the

object of the Legislature was limited to the enforcement of

the man's legal obligation, which did not extend to the,

support of his illegitimate children (6). But the statute

which made it a criminal offence to take an unmarried girl

from the possession And against the will of her father or

mother, was held to apply to the case of a natural daughter

taken from her putative father (e) ; for the wider eoUstruction

obviously carried out more fully the aim and policy of the

enactment. The " taking from the possession," again, in

the same enactment, is construed in the widest sense,

implying neither actual nor constructive force, and extending

to voluntary and temporary elopements made with the active

concurrence of the girl (d). The " breaking " required to

constitute burglary includes acts which would not be so

designed in popnkf language ; such as lifting the flap of a

cellar (e), or pulling down the sash of a window (/), or raising

*' Com'th V. Loring, 8 Pick. 2 Stra. 1163; and see R. v. Hod-
(Maes.) 370, 373. nett, 1 T. R. 96.
" Huffman v. State, 29 Ala. 40. («?) R. v. Robins, 1 0. & K. 456 ;

«8 See Turner v. State, 40 Ala. R. v. Kipps, 4 Cax, 167 ; R. v.

81; IT. S. V. Stern, 5 Blatchf. 512; Biswell, 2 Oox, 279 ; R. v. Mankte-
aute, § 299. low, Dears. 150, 23 L. J. M. C.

(a) R. V. Hermann, 4 Q. B. D. 115 ; R. v. Timmins, Bell, 276, 30

284.
'

L. J. M. C. 45.

(b) R, V. Maude, 2 Dowl. N. S. («) Brown's Case, 2 East, P. C.

S8; Westminster v. Gerrard, 2 417 ; R. v. Russell, 1 Moo. C. C.

Bulsti 346. ' 377. Comp. R. v. Lawrence, 4 C.

(c) 4 & 5 Ph. & M. c. 8, 24 & 25 & P. 231.

Vict. c. 100, 8. 55; R. v. Comforth, (/) R. v. Haines, R. 2 Moo. 451.
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a latcli (a), or even descending a chimney, for that is as

much closed as the nature of things permits (h). A
threatening letter is " sent " when it is dropped in the way

of the person for whom it is destined, so that he may pick

it up (c) ; or is affixed in some place where he would be

likely to see it (d) ; or is placed on a public road near his

house, so that it may, however indirectly, reach him, which

it eventually does after passing through several hands (e)
;

although in none of these cases would the paper be popularly

said to have been " sent." To make false signals, and thereby

to bring a train to a stand on a railway, was held to be within

the enactment which made it an offence to "obstruct" a

railway {/) ; and an enactment which makes it a mis-

demeanor to do anything to obstruct an engine or carriage

using a railway, was held to include railways not yet open to

public traffic, and to apply, though no engine or carriage

was obstructed (g). A person " suflEers " gaming to go on in

his house who purposely abstains from ascertaining,' or

purposely goes out of reach of seeing or hearing it (A). An
Act which made it penal to " administer " or " to cause to be

taken," a noxious drug, to procure abortion, would be

violated by one who supplied such a drug to a woman, and

explained to her how it was to be taken, and she afterwards

took it accordingly, in his absence {{). And a man supplies

such a drug, "knowing it to be intended" to procure

abortion, if he so intended it, though the woman did not {J).

(a) R. V. Jordan, 7 C. P. 432. (c) R. v. Jepson, and R v.
(J) 1 HaWk. c. 38, s. 4 ; R. v. Lloyd, 2 East, P. 0. 1115, 1123

Brice, R. & R. 450. [Donolioo v. R. v. WagstafE, R. & R. 898.
State. 36 Ala. 281.] Lord Hale, (d) R. v. Williams, 1 Cox, 16.
•who doubted whether the latter act (e) R. v. Grimwade, 1 Den. 30,
was a breaking, was relieved from and see R. v. Jones, 1 Cox, 67 ; 5
deciding the point in the case Cox, 236.
before him, as it was elicited that (/) R. v. Hadfleld, L. R. 1 C. 0.
some bricks had been loosened in 253 ; R. v. Hardy, Id. 278 ; coinp
the thief's descent, which sufficed Walker v. Horner, 1 6. B. D. 4.
to constitute a breaking : 1 Hale, {g) R. v. Bradford, Bell, " 268.
553. Indeed, the burglar "breaks" [pomp. Lee v. Barkhampsted, 46
into a house if he gets admittance Conn. 213, ante, g 73.1
by inducing the inmate to open the {h) Redgate v. 'Haynes. 1 Q. B.
door by a trick, ns by a pretence D. 89,

j •
~t>

of business, or by raismg an alarm (i) R. v. Wilson, D. & B 127,
of fire : 2 East, P. C. 485. [See, 26 L. J. M. C. 16 ; R. v. Farrow,
however. State v. Henry, 9 Ired. D. & B 164
L. (N. 0.) 463.] (j) R. V. Hillman, L. & C. 843,
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An Act which prohibited under a penalty " the copying of

a painting " without the owner's leave was held to reach a

photograph of an engraving which the proprietor of the

painting had made from it (a). The adulteration Act, 1875,

which makes it penal to sell an adulterated article " to the

prejudice of the purchaser," would include a sale to an

officer who makes the purchase, not with 'his own money or

for his own use, but with the public money and for the pur-

pose of analysis (J). A man who fires from a highway at

game, has trespassed on the land of the owner of the soil on

which the highway runs ; for the right of way over the road

is only an easement, and if a man uses it for an unlawful

purpose, he becomes a trespasser (o). If he walks with a

gun with intent to kill game, he " uses " the gun for that

purpose without firing, within the statute which makes
using a gun with that intent penal {d) ; and the offence of

"taking" game is complete when the game is snared,

'though neither killed nor removed {e).

§338. The Corrupt Practices Prevention Act of 1864

which declares that whoever, "directly or indirectly,"

makes a gift to a person to induce him to " endeayor to

procure the return " of any person to Parliament shall be

deemed guilty of bribery, was held to extend to a gift made
to induce its recipient to vote for the giver at a preliminary

test ballot, held for the purpose of selecting one of three

candidates to be proposed when the election came. In vot-

ing for the giver at the test ballot, the voter indirectly

" endeavored to procure " his return at the election (/"). An
enactment which prohibited any officer concerned in the

administration of the poor laws from " supplying for his

own profit " any goods " ordered " to be " given " in paro-

chial relief to any person, was held to reach a guardian

83 L. J. M. C. 60 ; oomp. R. v, (d) 5 Anne, c. 14, s. 4 ; 1 & 3
Fretwell, L. & C. 161, 31 L. J. M. Wm. 4, o. 33, s. 23 ; E. v. King, 1
C. 145. Sess. Ca. 88 ; see, also, U. S. v.

(a) Exp. Beal, L. R. 3 Q. B. 387. Morris, 14 Peters, 464.
(J) Hoyle V. Hickman, 4 Q. B. (e) 5 Geo. 3, c. 14 ; R. v. Glover,

D. 233, 48 L. J. M. C. 97. R. & R. 269.
(e) Mayhew v. Wardley, 14 C. B. (/) Britt v. Robinson^ L. R. 5 C.

N. S.. 550 ; R. v. Pratt, 4 E. & B. P. 503. [Comp. ante, §335, Com'th
860. V. Wells, 110 Pa. St. 463.J
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whose partner had, with knowledge of the facts, sold a bed-

stead to the relieving ofiBcer on behalf of the parish for

delivery to a pauper ; although the guardian was ignorant of

the transaction, the bedstead had not been " ordered " by

the guardians {a), and it was only lent, not "given" in

parochial relief (b). In another, the occupier of an enclosed

ground, who admitted the public on it, on payment, to wit-

ness a foot-race and a pigeon-match, was held liable to con-

viction for having used the place for the purposes of betting,

as a number of professional betting men had obtained

entrance and carried on their business there with his

knowledge ; though this was not the immediate purpose for

which he had thrown the grounds open, and it did not

appear that he and the betting men were in any way con-

nected in their business, or that he derived any profit from

it (c). The Highway Act of Will. 4, which enacted that if

any person (1) riding a horse, or (2) driving a carriage, rode

or drove fui'iously, " every person so offending" should be

liable on conviction before a magistrate to forfeit five

pounds, if " the driver " was not the owner of the carriage,

and ten pounds if "the driver" was the owner (not men-

tioning the rider), was construed as making the ridei", who
was not the owner of the horse, as well as the driver, liable

;

as providing, in other words, that while the owner of a car-

riage was liable to a penalty of ten pounds, the offender in

all the other cases mentioned was liable to five pounds {d).

An Act which punished the obtaining a" valuable security"

by false pretences would include a railway ticket, which is

evidence of a right of being carried on the railway (e).

(a) Greenhow v. Parker, 6 H. & L. J. M. C. 67; R. v. Beecham, 5
M. 883, 31 L. J. Ex. 4. See Cox, 181. See Marks v. Benjamin,
WooUey v. Kay, 1 H. & N. 307, 25 5 M. & "W. 565. But one which
L. J. Ex. '851. punished an agent who in violation

(J) Davies v. Harvey, L. R. 9 Q. of good faith, and contrary to the
B. 433; Stanley v. Dodd, 1 D. & R. purpose of his trust, sold, negoti-
184. Comp. Proctor v. Manwaring, ated, transferred, pledged, or in
S B. & A. 145. any manner converted to his own

(c) Eastwood v. Miller, L. R. 9 use "any chattel or valuable
Q. B. 440; Haigh v. Slieffleld, L. security" with which he was in-
R. 10 Q. B. 103. trusted, would not include a policy

(f?) Williams v. Evans, 1 Ex. D. of insurance intrusted to him for
277, overruling R. v. Bacon, 11 collection; for it is neither a chattel
Cox, 540. capable of sale or barter, nor yet a

(e) R. v. Boulton, 1 Den. 508, 19 valuable security, for this implies
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§ 33C. The tendency of modern decisions, upon the whole,

i^ to narrow matei'ially the difference between what is called

a strict and a beneficial construction. All statutes are now
construed with a more strict regard to the language, and

criminal statutes, with a more rational regard to tlie aim and

intention of the Legislature, than formerly." It is unques-

tionably right that the distinction should not be altogether

erased from the judicial mind (a); for it is i-equired by the

spirit of our free institutions that the interpretation of all

statutes should be favorable to personal liberty (5) ; and it

is still preserved in a certain reluctance to supply the defects

of language, or to eke out the meaning of an obscure passage

by strained or doubtful inferences (c). The effect of the

rule of strict construction might almost be summed up in

the remark, that where an equivocal word or ambiguous

sentence leaves a reasonable doubt of its meaning which the

canons of interpretation fail to solve, the benefit of the

doubt should be given to the subject, and against the Legis-

lature which has failed to explain itself (d). But it yields

to the paramount rule that every statute is to be expounded

according to the intent of them that made it (e) ; and that

all cases within the mischiefs aimed at are to be held to fall

within its remedial influence {y).

§ 340. Acts Encroaching on RightB.—Statutes which encroach

on the rights of the subject, whether as regards person or

that money is payable irrespectively (d) See Hull Dock Co. v. Browne,
of any contingency; and it is not 3 B. & Ad. 59; per Pollock in

capable of being sold, negotiated, Nicholson v. Fields, ubi sup.; and
transferred, or pledged: 24 & 25 per Bramwell, B., in Foley v.

Vict. c. 96, s. 75, R. v. Tatlock, 2 Fletcher, 28 L. J. Ex. 106, 3 H. &
Q. B. D. 157. N. 769; Puff. L. N. b. 5, c. 13, s. 5,

6» The rule requiring strict con- Barb. n. 4; Lewis v. Carr, 1 Ex. D.
struction of penal statutes, is said 484.

not to be in force in, Kentucky: («) 4 Inst. §30, The Sussex Peer-

Com'th V. Davis. 12 Busk (Ky.) age, 11 CI. & F. 143; 2 Peters,

240; and, in California, to be 663.

abolished by the Penal Code: People (/) Fennell v. Ridler, 5 B. & C.

V. Soto, 49 Cal. 69. 409; The Industry, ubi sup. See
(a) Per Pollock, C. B., in Nichol- ex. gr. v. Charretie, 13 Q. B. 447;

son V. Fields, 33 L. J. Ex. 235, 7 Wynne v. Middleton, 1 Wils. 126;

H. & N. 617. Archer v. James, 2 B. & S. 61, 31
(i) Per Lord Abinger in Hender- L. J. 153; Smith v. Walton, 3 C.

eon V. Sherborne, 2 M. & W. 239. P. D. 109, 47 L. J. M. C. 45; Mav
(0) Per Btory, J., in the Industry, v. G. W. R. Co., L. R. 7 Q. B. 384,

1 Gall. 117. per Cockburn, C. J.
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property, are similarly subject to a strict construction. It

is presumed that the Legislature does not desire toconfiscate

the property, or to encroach upon the rights of persons ; and

it is therefore expected that if such be its intention, it will

manifest it plainly, if not in express words, at least by clear

implication, and beyond reasonable doubt (a). The Act 21

Edw. 1, de malefactoribus in parcis, which authorized a

parker to kill trespassers whom he found in his park, and

who refused to yield to him, was construed as strictly lim-

ited to a legal park, that is, one established by prescription

or Eoyal Charter, and not merely one by reputation (J).

[So, an act which forbade and punished discrimination on

account of color or race in any public place of amusement,

was construed to refer only to licensed places of amusement,

partly, at least, upon the ground that it could not be sup-

posed, in the absence of any express provision, that the

Legislature meant to limit the manner in which a person

should use, or permit others to use, his own premises, unless

he carried on a business or occupation therein which required

a license from the Government, in order to be lawful."] A
local harbor Act, which imposed a penalty on " any person,"

who placed articles " on any quay, wharf, or landing place,

within ten feet of the quay, head, or on any space of

ground immediately adjoining thte said haven, within ten

feet from high-water mark," so as to obstruct the free

passage over it, was held to apply only to ground over

which there was already a public right of way, but not to

private property not subject to any such right, and in the

ocdupation of the person who placed the obstruction on it

(c). Notwithstanding the comprehensive nature of the gen-

(a)See per Bramwell, L. J., in tion would justify the interpretation
Wells V. London & Tilbury R. Co., of a statute forbidding waeers upon
5 Cli. D. Wi; per Mellish, L. J.,, the results of elections, as'referring
in Re Lundy Co., L. R. 6 Cli, 467; prima facie only to elections for
^«?- James, L. J., in Exp. Jones, L. public officers ordered by the
K. 10 Ch. 665; pej'cun in Randolph Legislature, and not to primary
V Milman, L. R. 4 C. P. 113; Green elections: see unte, § 335.
v. R., 1 App. 513; Exp. Sheil, 4 (c) Harrod v. Worship. 1 B. & S.
Oh. D. 789. 381, 30 L. J. M. C. 165; diss.

(6) 1 Hale^ 491 ; 3 Dyer, 326 b. WigUtman, J. See, also. Wells v.
Cora. Dig. Purl. R. 30. London & Tilbury R. Co., 5 Ch.

'» Cometh v. Sylvester, 13 Allen D. 136; Yarmouth v. Simmons. 10
(Mass.) 247. A similar considera- Ch. D. 518.
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eral terms used, it was not to be inferred that the Legislature

contemplated such an interference with the rights of prop-

erty as would have resulted from construing the words as

creating a right of way. The Partnership Law Amendment
Act of 1865, which provides that when a loan to a trader

bore interest varying with the profits of the trade, the

lender shall not, if the trader becomes bankrupt, " recover "

his principal until the claims of the other creditors are satis-

fied, did not deprive the creditor of any rights acquired by

mortgage. Though he could not recover, he was entitled

to retain (a).

§ 341. Common Law Rights of Persons and Property,—[The

presumption against an intention to change the existing

law," and against an intention to encroach npon the personal

and property rights of individuals would seem to afford the

rational basis and limitation of the rule requiring a strict

construction of statutes which are in derogation of the com-

mon law, so far as that rule has any legitimate force or ap-

lication." "Whatever rights the individual member of a

society recognizing the common law possesses, are secured

to him either by virtue of express grant, or by that more

nearly natural right whose principles are embodied in the

common law. So far as the former is concerned, the rule

applies that enactments should not be construed so as to in-

terfere with rights previously granted by the Legislature, if

susceptible of a fair construction consistent with such rights."

The rights a man has by common law stand at least upon as

high a plane of sanctity, and the same rule must govern the

construction of statutes as regards an intention to encroach

upon them. Thus, concerning personal rights, it is well

settled, that a strict construction is to be given to any

statute excluding a citizen from giving evidence ;" requiring

a " suitor's test oath " from him, in order to entitle him to

become a plaintiff in a court of justice ;" disabling, for any

(a) E2Ep. Sheil, 4 Ch. D. 789. " Pelham v. Messenger, 16 La.

" See ante, §§ 113 et seqq. An. 99. ^
, . -^ ,." Comp. ante, §§ 128. 129, and " Harrison v. Leach, 4 W. Va.

post, 8 348. 388 (requiring certainty to a certain

" McAfee v. R. R. Co., 36 Miss, intent in every particular). Comp.

669 Harrison v. Smith, Id. 97 (where
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cause, a person of full age and sound mind to make con-

tracts ;" prohibiting certain county officers from purchasing,

on behalf of any but the county, any tax certificates, etc.,

held by the county, and declaring void a deed issued in vio-

lation of the act ;" or prohibiting attorneys from buying any

bond, etc., with the purpose of suing thereon."

§ 342. [And again, as concerns property rights, the same

rule of construction has been applied to statutes regulating"

or restraining trade or the alienation of property,™ or pre-

scribing the manner in which a man shall use his own prop-

erty, or build on his own land ;" or an act giving the port-

wardens the exclusive right to survey vessels unfit to go to

sea, and decide upon the repairs necessary." So, an act for-

bidding preferences in assignments for the benefit of creditors

was construed as avoiding only preferences attempted to be

given in the instrument of assignment, not preferences by

any mode outside of it, as by judgment, or transfer of

property, mortgage, or the like ;" and an act forbidding

bequests to charities within one month of the testator's

death, was held not to affect a fully executed and completed

gift of personalty made within one month of the donor's

it was held that the oath by one selves, by state and federal author,
co-plaintiff was sufficient to quali- ities, and stamped as such by birth,

fy all) ; Pendleton v. Barton, Id. education, and language, although
496 (deciding that the party insist- he have but 8-8 Indian blood: Ibid,

ing on the act must first take the The same principle of liberal con-
oath), struction is, in that case, said to be
" Smith V. Spooner, 3 Pick, applied to acts conditionally, pro-

(MasS.) 339. hibiting purchases from Indians,
" Coleman v. Hart, 37 Wis. 180; cit. Jackson v. Ingraham, 4 Johns,

so that such an act ought not to be (N. Y.) 163; Jackson v. Waters, 13
construed as prohibiting such Id. 865; Goodell v. Jackson, 20 Id.
officers from buying such cerlifl- 693 ; De Armas v. Major, 6 Mill
cates from another than the county, (La.) 133 ; Baltimore v. McEim, 3
and having a deed issued thereon. Bland (Md.) 455.

'8 Ramsey v. Gould, 57 Barb. " Mayor v. Davis, 6 Watts & S.
(N. Y.) 898. But it is said that (Pa.) 269.
statutes imposing disabilities for "> Richardson v. Enswiler, 14
purposes of protection, e. g., in La. An. 658; Sewall v. Jones, 9
the case of Indians, are not subject Pick. (Mass.) 413.
to the rule of strict construction «> Morris v. Balderston, 3
where such would defeat the Brewst. (Pa.) 459 ; Stiel v. Sunder-
object of the Legislature; Doe v. land, 6©. &N. 796.
Avaline, 8 Ind. 6. Hence, one ss Portwardens v. Cartwright, 4
will be deemed as within the pro- Sandf. (N. Y.) 336.
tection of such a statute who is «s York Co. B'k v. Carter. 38 Pa.
recognized as an Indian by the St. 446, and see Wiener v. Davis,
community, by the Indians them- 18 Id. 831 ; also ante, §§ 144, 145.
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death." Nor was an act prohibiting tne reBervation of

ground-rents, not perpetual in their inception, but to become
so upon the vendee's failure to comply with a covenant or

condition in the deed, deemed applicable to a deed which

reserved a perpetual ground' rent, with an option of pay-

ment within a certain time by the vendee."

§ 343. [A fortiori must the rule apply to statutes permit-

ing the taking of the property of individuals for public

purposes ;" as by way of condemnation of private land for

such a purpose," e. g., for the purpose of opening streets,

etc. f of impressment of property, e. g., in the case of pes-

tilence," or war,""—short, however, always, of defeating the

object of the enactment." The same principle brings within

the rule of strict construction statutes authorizing the sale of

land for non-payment of taxes ;" and acts working forfeitures

and confiscations of the property of individuals ;" so that,

whilst full effect is to be given to the expression of the

legislative will'* they must not be held intended to defeat the

rights of third parties in the property, adverse to the

individual, but only to operate upon the individual himself."

More particularly is this strictness required where an act

subjects one man's property to seizure for the liability of

another." Similarly within the rule is an act discharging

securities from their obligation upon refusal of the creditor,

after notification, to sue the principal." And] upon this

" McGlade's App., 99 Pa. St. " N. Y., etc., E. R. Co. v. Kip,
338. 46 N. T. 546.

85 Palairet v. Snyder, 106 Pa. St. »» Young v. Martin, 3 Yeates
237. (Pa.) 313; Wills v. Auch, 8 La. An.

'« Sharp V. Speier, 4 Hill (N. Y.) 19; Sibley v. Smith, 3 Mich. 486,

176. where under this rule of con-
" Gilmer v. Lime Point, 19 Cal. gtruction, it was held that the

47 ; Curran v. Shattuck, 34 Id. Auditor General cannot convey
437. lands sold for taxes, in the absence

ac Str., 7 La. An. 76. of a special authority to do so

So that an act authorizing a given by the statute.

municipality to open and widen »^ U. S. v. Atliens Armoij, 35

streets according to a procedure Ga. 344: Russell v. University, 1

therein prescribed, and then pre- Wheat. 483.

scribing no procedure for the ^ U. S. v. Athens Armory,
latter cases, i. e., widening streets, supra.

remains inoperative to that extent: »* Russell v. University, supra.

Chaffer's App., 56 Mich. 344. "" aib. Ohio v. Stunt, 10 Ohio
89 Pinkliam v. Dorothy, 55 Me. St. 583.

135 " Miller v. Childress, 3 Humph.
'"White V. Ivey, 34 Ga. 186. (Tenn.) 330.
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ground, it would seem, Statutes of Limitation are to be con-

Btrned strictly. There may not necessarily be any moral

wrong in setting up the defence of lapse of time, but it is the

creature of positive law, and is not to be extended to cases

which are not strictly within the enactment, [and therefore

not to be extended to cases not within their words, though

possibly within their reason," nor to be construed most pre-

judicially to the right they limit ;"] while provisions which

give exceptions to the operation of such enactments are

to be construed liberally {a). [Although such statutes, being

founded on sound policy, so far as they are statutes of

repose, are not to be evaded by construction,""' and con-

sequently, though in terms applicable only to actions, apply

to all claims that may be the subject of actions, however

presented, falling within their intended operation,'" yet they

cannot be made to apply to a cause of action not embraced

within their intention by presenting it in a form of action

to which, in terms it is made applicable, the nature of the

cause of action, not the form, determining the applicability

of the statutes."'

§ 344. Summary Proceedings.—[To the presumption against

an intention to affect common law rights, both of property

afid persons, the rule requiring strict construction of statutes

authorizing summary proceedings seems, at least in part,

properly referable."' To this class of statutes belong those

authorizing attachments,"* so as to require strict compliance

with the act, in all its details, concerning the bond to be

"8 Bedell v. Janney, 9 111. 193; "* DeHaven t. Bartholomew, 57
Garland v. Scott, 15 La. An. 143; Pa. St. 136.
and see Delaware, etc., R. R. Co., "* Comp. ante, g§ 168, 263.
V. Burson, 61 Pa. St. 369. "" Wilkie v. Jones, 1 Morr. (la.)

«» Elder v. Bradley, 3 Sneed 971 ; Musgrave v. Brady, Id. 456.
(Tenn.)347. In Steamboat Ohio v. Stunt, 10

(a) See the Judgment of Lord Ohio St. 583, it was saia that Stat-

Cranworta In Roddam v. Morley, utes providing for the collection of
1 DeG. & J. 1, 26 L. J. Ch. 438. claims by a summary proceeding
[Comp. i$ 350, note.] against property by its seizure or

""> Roberts v. Pillow, Hempst. attachment must be construed as
634; McCarthy v. White, 31 Gal. simply providing a remedy for the
495; Phillips v. Pope, 10 B. Mon. enforcement of liabilities, not as
(Ky.) 1C3; Dickenson v. McCarny, m-eating new liabilities upon the
5 Ga. 486. owner of property, not arising at

'" Hart's App., 83 Conn. 580. common law.
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given b&fore the attachment can issue,'" and the like ; sales

bj a constable on a landlord's warrant,'" or an arrest without

direct charge of guilt ;'" or the entry of judgment against a

defendant, without trial by jury, for want of an aflBdavit of

defence ;"" or the entry of judgment, without any proceed-

ings affording the defendant a hearing, on premium notes

given to an insurance company, in which he is a policy-

holder."" So, under an act authorizing the court of common
pleas to mark judgments satisfied on proof of payment, it

was held that it was necessary, in order to warrant the

exercise of this jurisdiction, to show actual payment in full,

an allegation of set-off to the full amount of the judgment

remaining unpaid not being sufficient ;"° and that a mechanics'

lien did not at all fall under the operation of its provisions.'"

Again, where an act provided, that, in all cases of leases or

verbal letting of property for a term of years, or from year

to year, in which the landlord had lost the lease or evidence

of the beginning and conclusion of the term, and could not

produce proof of the same, he might give the tenant notice,

in writing, to furn;isli him, within thirty days, with the date

at which his term of tenancy began, and upon refusal of the

tenant to do so, might, at the expiration of thirty days, give

the tenant three months' notice to quit, and thereafter proceed

summarily before a justice to have him ejected ; it was held

that the act must be strictly construed and confined to the

precise case contemplated by the act,—that the inquisition,

of the magistrate must exhibit, and, of course, proof be laid

before him of, every fact which the act made necessary to

the jurisdiction,—that the act applied only in cases of tenan-

cies created by lease which fixed a term and rent,—that it

must appear that there was a tenancy for years or from year

to year,—and that the first year of the term, or the term

itself, was ended.'" And similarly, it was held that a distress

'»» Blake v. Sherman, 12 Minn. "» Riddle's App., 104 Pa. St.

430. 171.
'»• Murphy v. Chase, 103 Pa. St. "' State v. McCullough, 107 Pa.

260. St. 39.
«" State V. Dale, 3 Wis. 795. "^ McCullen v. McCreary, 54 Pa.
•"8 Wall V. Dovey, 60 Pa. St. St. 230. See, also, Logwood v.

213. Huntsville, Minor (Ala.) 23 ; Hale
"" Barker v. Beeber, 112 Pa. St. v. Burton, Dudley (Ga.) 105.

016. Comp. Lynde v. Noble, 20 Johns.
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warrant which the auditor was authorized by statute to issue

for the collection of a balance found due on the settlement

of a revenue collector's accounts, being a special and sum-

mary jurisdiction, could only be issued with promptness and

in strict conformity with the statute."']

§ 345. Acts Imposing Burdens.—Statutes [which require

gratuitous services of any class of citizens,'" or] which

impose pecuniary burdens, also, are subject to the rule of

strict construction. It is a well settled rule of law that all

charges upon the subject must be imposed by clear and

unambiguous language, because in some degree they operate

as penalties (a). The subject is not to be taxed unless the

language of the statute clearly imposes the obligation (5);

[for taxes are not imposed by implication.'"] In a case of

doubt the construction most beneficial to the subject is to

be adopted (c). Thus, it was held that an Act which im-

posed a stamp on every writing given on the payment of

money, " whereby any sum, debt, or demand " was '
' acknowl-

edged to have been paid, settled, balanced, or otherwise dis-

charged," was held not to extend to a receipt given on the

occasion of a sum being deposited (jj). If one instrument

be incorporated by reference in another, its words would

not be counted as a part of the incorporating deed for the

purpose of stamp duty, under an Act imposing a duty accord-

ing to its length on the instrument, " together with every

schedule, receipt, or other matter put or endorsed thereon,

or annexed thereto " (e). Where an Act imposed a stamp

duty on newspapers, and defined a newspaper as comprising
" any paper containing public news, intelligence, or occur-

(N. T.) 80, 82 ; Smith v. Moffat, 1 Gas Co., 11 C. B. N. S. 579; 15 Id.
Barb. (N. Y.) 65. 568.

"8 Haley v. Petty, 42 Ark. 392. '"> Poor Dir's v. School Dir's, 43
•» "Webb V. Baird, 6 Ind. 13. Pa. St. 21, 25.
(a) Per Bayley, J., in Denn v. (c) Per Lord Lyndhnrst in

Diamond, 4 B. & C. 243
;
per Park, Stockton R. Co. v. Barrett, 11 CI.

J., iti Doev. Snaith, 8 Bins. 152; & P. 602; per Parke, B., in Be
Partington v. Atty.-Genl. L. R. 4 Micklewaite, 11 Ex. 456, 25 L. J.
II. L, 100; lies v. West Ham 19.
Union, 8 Q. B. D. 69. (d) Tomkins v. Ashby, 6 B. &

(J) Per Cur. in Hull Dock Co. v. C. 541. See also Wroughton v.
Browne, 2 B.& Ad. 59; per Pollock, Turtle, 11 M. & W. 661.
C. B., in Nicholson v. Fields, 81 (e) Fishmonger's Co. v. Dims-
L. J. Ex. 223 ; Parry v. Croyden dale, 13 C. B. 557 ; 23 L. J. C. P.

44.
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rences . . to be dispersed and made public, and also " any
paper containing any public news, intelligence, or occur-

rences, or any remarks or observations tbereon . . .

published periodically or in parts or numbers, at intervals

not exceeding twenty-six days," and not exceeding a certain

size ; it was held that a publication, the main object of which

was to give news, but which was published at intervals of

more than twenty-six days, was not liable to the stamp duty

^s a newspaper {a). An Act which imposes a stamp duty

on " every charter party, or memorandiim, or other writing

between the captain or owner of a vessel and any other

person, relating to the freight or conveyance of goods on

board," does not extend to a guarantee for the due perform-

ance of a charter party (5)/ And yet, where an Act, after

imposing a stamp on contracts, exempted those which were

made relative to the sale of goods, a. guarantee for the pay-

ment of the price on such a sale was held included in the

exemption (c); the same words being susceptible of meafling

different things when used to impose a tax, or to exonerate

from it {d). Lord Ellenboraugh remarked that the cases to

which a duty attached ought to be fairly marked out, and

that a liberal construction ought to be given to words of

exception confining the operation of the duty (c); [whilst the

taxing provisions are to be construed most strongly against

the Government, and in favor of the person subjected to the

imposition, and not to be extended by implication beyond

the clear import of the language used/" The exercise of

the taxing power by the Legislature being strictly construed,

it would follow, as a matter of course, that a delegation of

(a) Atty.Genl. v. Bradbury, 7 Wr. L., § 195. And see City of
Ex. 97, 21 L. J. 13. Titusville's App., 108 Pa. St. 600,

(6) 5 & 6 Vict. c. 79; Rein v. where, under an act malting taxes
Lane, L. R. 3 Q. B. 144. liens on real estate and giving them

(c) Warrington V. Furbor, 8 Bast, priority over mortgages thereon,

242. and also directing an addition of a
(d) Per Blackburn, J., L. R. 2 certain percentage to the taxes, for

Q. B. 151, citing Curry v. Edensor, non-payment before a certain day,

8 T. R. 527, and Warrington v. it was held that this penalty
Furbor, ubi sup. See, also,Armitage becomes part of the tax, and Is

V. Williamson, 3 App. 355. entitled to the same priority with

"•U-S.v.WiggleBworth, 28toiT, it. See ante, § 331, Com'th v.

369. Compare, however, Cornwall Stand. Oil Co., 101 Pa. St. 119,

v. Todd, 38 Conn. 443, and Bish.,
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that power to an inferior branch of the government, e. g., a

municipality, must be in clear and unequivocal terms.'"]

§ 346. At the same time, Acts imposing such burdens,

like penal Acts, are not to be so construed as to furnish a

chance of escape and a means of evasion (a). Indeed, as in

criminal statutes, the widest meaning is given to the lang-

uage when needful to effectuate the intention of the Legisla-

ture. For instance, in one of the Church Building Acts,

which enacted that the " repairs " of district churches might

be provided for by a rate on the district, the word " repaii-s
"

was construed as comprising not only reparation of the

structure but all incidental matters necessary for the due

performance of service, such as lighting, cleaning, stationery,

and organist's salary (5). In America, revenue laws are not

regarded as penal laws in the sense that requires them to be

construed with strictness in favor of the defendant. They

are regarded rather in their remedial character ; as intended

to prevent fraud, suppress public wrong and promote the

public good ; and are so construed as most effectually to ac-

complish those objects (c)
;
[and this, though they impose

penalties and forfeitures for their violation and frauds com-

mitted against them."' Indeed, it has been held, that such

statutes are to be liberally construed, so as to bring under

their operation as well that which is within their meaning

as that which is within their letter."* But, on the other

hand, it is said that revenue and duty acts are to be classed

neither as remedial nor as penal, but are to be construed ac-

cording to their true meaning and import ;"* that they are

not to be extended beyond the clear import of the words

>" See post, §§ 352 et. seq. of Coal, 6 Biss. 879; U. S. v. Olney,
(o) U. S. V. Thirty-six barrels of 1 Abb. U. S. 375; Twenty-eight

wine, 7 Blatchf . 459. Cases, 2 Ben. 63; U. S. v. Cases
(J) E. V. Consistory Court, 3 B. of Cloths, Crabbe 356; U. 8. v.

& S. 839, 31 L. J. Q. B. 106. See Athens Armory, 35 Ga. 344.]
R. V. Warwick, 8 Q. B. 936, sup. "s gee cases in preceding note

§ 103. and infra.
(c) Cliquot's Champagne, 3 "' U. 8. v. Hodson, 10 Wall

Wallace, 145. [See, to same effect: 395.
Taylor v. U. S., 8 How. 197; U. S. "» Davy v. Morgan, 56 Barb.
V. Barrels of Spirits, 2 Abb. U. S. (N. T.) 218. But see Crosby v.

305; U. S. V. Willetts, 5 Ben. 219; Brown, 60 Id. 648, where a strict

U. S. V. Barrels of High Wines, 7 construction was applied.
Blatchf. 459; U. S. v. Three Tons
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used, noi" their scope enlarged by legal fiction to include

matters not within the same ;"' that, in cases of substantial

ambiguity or doubtful classification, the construction should

favor the importer, duties not being imposed by vague or

doubtful interpretation."' And it has been decided that a

law prohibiting liquor selling without license, and imposing

a penalty upon its violation, should not be treated as a mere

revenue law, but as a law for the prevention of offences.
'"

The proper rule probably is, as pointed out by an eminent

writer,"* that, in the accomplishment of their primary object,

the mere collection of duties, proportionate contributions to

the public burden, these enactments are not to be construed

with the rigid strictness applicable to penal laws ;"'bnt that.,

60 far as they create crimes, they require the strict construc-

tion of such laws, and as to forfeitures and penalties recov-

erable in civil actions, a stringency equal to that applied to

laws giving punitive damages. But it is intimated, that

the tendency of later cases is to construe revenue laws, evea

as to such provisions, " liberally, not in the extreme sense,

yet not strictly but in a sort of equipoise between the two

interpretations."""]

§ 34:7. Acts Allowing Coats.—It is said that all statutes

which give costs are to be construed strictly, on the ground

that costs are a kind of penalty {a) [and mere creatures of

statutes, unknown to the common law.'"] There is little

authority in support of the proposition. On the other

hand, the power of ordering the payment of costs has been

sometimes construed on the principle of beneficial and liberal

construction ; as where, for instance, they have been imposed

"' U. S. V. Watts, 1 Bond, 580. 135.
™ Powers V. Barney, 5 Blatchf. "« Ibid.

203. (a) Com. v. Bowles, 1 Salk. 305 ;

'23 Campbell v. State, 46 Ala. Pent v. State, 43 Ala. 514,] See
116; Lillenstine v. State, Id. 498; per Mellor, J., In Cobb v. Mid-
and consequently not within a Wales R. Co., L. R. 1 Q. B. 351.

general repeal of revenue laws :
' [In Powers v. Wright, 63 Miss.

Ibid. See, also, Mulvey v. State, 35, it is said that acts giving the

43 Id. 316. And' an inspection jury the right to find damages,
law was declared to be penal in actual or vindictive against the

Com'th v. Giltinan, 64 Pa. St. 100. plaintiff are penal as to him.]
'"Bish., Wr. L., §195. '" Bisii._ -^r. L., § 195a, cit

'" Cit. U. S. V. Buzzo, 18 Wall, 'State v. Kinne, 41 N. 3! 338. See

Q.| Addenda.
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on persons who were str'angers to an action of ejectment, bnt

at whose instance it was brought or defended {a).

§ 348. Acts Regulating Form and Execution of Oontraotg.—

Enactments, also, which iujpose forms and solemnities on

contracts on pain of invalidity, are construed strictly, so as to

be as little restrictive as ppssible of the natural liberty of

contracting. It was in allusion to the Statute of Frauds that

Lord Nottingham said that all Acts which restrain the

common law, that is, apparently, which impose restrictions

unknown to the common law-, ought themselves to be

restrained in exposition (b). [The statutes of frauds, which

in order to the validity and suableness of specified contracts,

required certain memoranda, in writing, signed or subscribed

by the parties, or by the party to be charged, have given

rise to many decisions apparently in this spirit.'"] It has

been said that the cases have gone very far in putting the

correspondence of parties together, to constitute a memoran-

dum to satisfy the statute (c). Indeed, as it becomes

necessary, in such a case, to inquire what the contract really

was, in order to determine whether the informal papers

constitute a written note of it, it may be said that the very

evil is let in against which the statute aimed {d). A letter

from the purchaser addressed to a third person, stating the

terms of the contract (e), and one from the purchaser to the

seller, which after setting forth its terms repudiated the

contract, have been held sufficient notes or memoranda of

the bargain to satisfy the statute (/'). So, although it is

(a) Hutchinson v. Greenwood, 4 worth, 1 H. & C. 83, 31 L. J. Ex.
E. & B. 324 ; Mobbs r. Vanden- 448 ; Morris v. Wilson, 5 Jur. N.
brande, 4 B. & S. 904 ; 33 L. J. Q. S. 168 ; Crane v. Powell, L. R. 4
B. 177 ; comp. Evans v. Rees, 3 Q, C. P. 123 ; Bonnewell v. Jenkins,
B. 334 ; Anstey v. Edwards, 15 C. 8 Ch. D. 70 ; Commins v. Seott,
B. 212 ; Hayward v. GifEoid, 4 M. L. R. 20 Eq. 11 ; Kronheim t.
ffc W. 194. See, also, R. v. Pern- Johnson, 7 Ch. D. 60, 47 L. J.
bridge, 3 Q. B. 901, sup. § 29. 132 ; Beckworth v. Talbot, 95

(J) Ash V. Abdy, 3 Swanst. 664. U. S. 289. See RtdgAvay v. Wai'-
128 See 3 Pars. Contr. , Ch. v. pp. ton, cited in Jones v. Victoria Dock

^67. Co., 2Q. B. D. 314.
(«)/*«'• Pollock, C. B., in McLean (d) Per Channell, B., Ibid. See

V. Nicoll, 7 Jur. N. S. 999. See, ex. gr. Risbton v. Whatraore, 8
e. g., Shortrede v. Cheek, 1 A. & Ch. D. 467, 47 L J 629
E. 57 ;

Boydell v. Drummomd, 11 (e) Gibson v. Holland, L. R. 1 C.
East, 142 ; Dobell v. Hutchinson, P. 1. Sugd. V. & P. 113 13lh ed.
y A. & E. 855; Watts v. Ains- (/) Bailey v. Swpeting, 9 C. B,
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necessary that the parties to the contract should be sufficiently

described to admit of their identification {a), it is not

necessary that they should be described by name. It has

been held, for instance, that a contract of sale signed by the

auctioneer, as " the agent of the proprietor," or of " the

trustee for the sale" of the property sold, sufficiently

described the seller (J) ; though a contract similarly " signed

by the agent of the vendor " would not suffice (c) ; for a

mere assertion that the person who sells is the seller, is

obviously not a description of the seller, nor tends to his

identification.

Again, as regards the signing or subscribing an instrument

as party or witness, the enactments which require these

formalities have been construed with similar indulgence.

Tiie testator who wrote his will with his own liand, and

began by deelaririg that it was his will, setting forth his

liaUie, was deemed to have thereby stifficiently " signed " his

will {d) ; a-nd an attesting witness who wrote his name on the

willj elsewhere than at the end of it, was deemed to have

sufiiciently " subscribed " it, withiw the Statute of Frauds («).

[So, under an act requiring wills to be signed at the end

thereof, it was held that this meant at the end of the

obviously inherent sense, though it might not be at the end

in point of space."' Hence, where a will was written on the

fii'st and third pages of a sheet of paper, and signed at,the

end, of the third page, the body of the will containing an

erasure, explained by a reference, in the words " See next

page," to something, more on the fourth page, it was held

tb^t this was to be read as part of the will.""] An agreement,

N. 8. 843, 30 L. J. 150 ; Wilfcfrison (c) Potter v. Duffleld, L. R. 18

V. Evans, L. R. 1 0. P. 407, dub'rt. Eq. 4 ; ThoDias v. Brown, 1 Q. B.

Coekbiirh,- C. J., in SWiffi v. HuQ- D. 714.

soil, 34 h. J. Q. B. 149, ^ B. & S. ((?) 39 Oar. 3, c. 3, s. 5 ; Lemane
431 ; Buxton ir. RuM* L. R; 7 Ex. *. Stanley, 3 Lev. 1.

1, 379. («) Roberts v. Phillips, 4 B. &
id) eimrtewood vl Bedford, 1 B. 450; 34 L. J. 171. [And see, on

A*. 495 ; Oliampion v. Plummer, this subject, 1 ferman, "Wills, {5th

1 N. R. 352 ; Williams v. Lake, 3 Ain. Ed.) Oh. vi. ; 3 Id., pp. 763

B. & E. 349, 29 L. J. Q. B. 1. et seqq.]

(J> Sale v. Lambert, L. R. 18 "» Baiftr's App.,- 107 Pa. St;381.

Eq, 1 ; Catling v. Kins, 5 Oh. D. "" Ibid. But under a statutory

660'; Rossiter v. Millei, 3 Apt), requirement that a memorandum
1134, 48 L. J, Oh. 10. of sale shalll be " Subscribed," it
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too, has been held to be sufficiently signed by a corporate

body, within the meaning of the Statute of Frauds, where a

resolution ordering its engrossment and execution was

passed by the body and signed by the chairman (a). [And

where an act directed that " all contracts on account of the

state prison shall be made with the warden, and when

approved by the inspectors, shall be binding in law," it was

held that a contract need not be in writing ; and that

the approval of the inspectors might be implied from acts,

and need not be given by an express vote, nor appear on the

records."' The broad indulgence with which such statutes

are construed in favor of the validity of instruments coming

under their operation, is but the correlative, and implies a

corresponding degree of strictness in the construction of

their restraining provisions. Thus, where an act prescribed

that the will of a married woman should be executed in the

presence of two disinterested and credible witnesses, it was

held that the witnesses need not be subscribing witnesses."']

§ 349. Acts Creating Monopoliea, etc.—Acts which establish

monopolies (5), or confer exceptional exemptions and

privileges, correlatively trenching on general rights, are

subject to the same principle of strict construction (c).

[As to statutes creating monopolies, this is especially so,

where they are in restraint of trade and against public con-

venience and improvement."' The rule applies to the grant of

an exclusive right to build, and maintain, etc., toll bridges ;"*

so that the provision that no " bridge " should be built within

a mile of the toll-bridge provided by the charter, was held

not to forbid the building of a railway viaduct ;"' and the

was held not enough that the sig- (J) Per Lord Campbell in Read
nature of the party to be charged v. Ingham, 3 E. & B. 899, 23 L. J.
appeared in the midst of the list 156 ; Direct U. S. Cable Co. v.
of articles, the subjects of the Anglo-Am. Co., 3 A pp. 894.
sale : McGivern v. Flemming, 13 [Westfall v. Mapes, 3 Grant (Pa.)
Daly_ (N. Y.) 289. And see Coon 198.]
V. Rigden, 4 Col. 376. (c) See ex. gr. R. v. Hall Dock

(a) Jones v. Victoria Dock Co., Co., 8 B. & C. 516, Brunskill v.

3 Q. B. D. 314. [Sea Field, Priv. Watson, L. R. 3 Q. B. 418.
Corp., § 247.] 1S8 -Westfall v. Mapes, supra.

'8' Austin V. Foster, 9 Pick. '«< See Bridge Co. v. R.R. Co.,
(Mass.) 841 13 N. J. Eq. 81; 1 Wall. 116;

"0 Combs' App., 105 Pa. St. Lake v. R. R. Co., 7 Nev. 294.
155. See ante, § 20, note 93. '»» Cases ip preceding note. Pee
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grant of ariglit to build a macadamized road and charge toll

thereon, so that such a grant would not confer the latter

power until all the terms of the statute were complied with

and the road completed."' And where an act passed in 1867

authorized a borough to construct public water works, the

building of them to be submitted and postponed to a popular

vote, and an act passed in 1874, which was accepted by a

private water company chartered in 1860 to supply the

borough with water, provided, that, within the district or

locality covered by its charter, the right of such a company
incorporated under, or accepting, that act, to enjoy its fran-

chises and privileges should be " an exclusive one," the right

of the water company was held to be exclusive only aa

agfiinst other private water companies, not as against the

borough."'

§ 350. Acts Creating Exceptions from Recognized Iiiabilities,

etc.—[The same rule applies to the construction of statutes

creating exceptions or exemptions from recognized liabilities.]

The enactment, for instance, that ship-owners should not be

liable for damage done by their ships without their default,

beyond " the value of the ship " and its " freight," was held

to include, in this value, everything belonging to her owners

that was on board for the performance of her adventure, such

as the fishing stores of a vessel employed in the Greenland

fishery ; although they would not have been covered by a

policy on " the ship and freight," and the phrase, " the value

of the ship and her appurtenances " had been used ten tiiiies

in other parts of the Act (a). This decision rested on the

ground that the enactment abridged the common law right

of the injured person ; and that the shipowner was not

entitled to more than the meaning of the words strictjy

imported. So, the enactments which exonerate a ship-owner

from liability for damage caused by his ship through the

default of a compulsorily employed pilot, are restricted to

Bimilar construction of the words Binghampton Bridge Case, 3
"bridge," "bridge structure," Wall. 51.

ante, § 79. '" Lehigh Water Co.'s App., 103
"» State V. Curry, 1 Nev. 351. Pa. St. 515.

See, also, upon this subject, (a) Gale v. Laurie, 5 B. & C.

Sedgw., pp. 391-392. But compare 156 ; Smith v. Kiiby, 1 Q. B. D.
131. "Freight:" sen Adtlencla.
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cases wh^re the pilot was the sole cuuse qf the datnage,

without any defaplt on the part of the master or crew (a).

[4-s belonging to this class of statutes, falling nndef the r^le

of strict construction have been recognized enactments

exonerating railroad companies from liability for injury by

accident to passengers riding on the platforms of c^rs;'"

exempting portions of debtors' property from liability for

their debts ;"" staying civil process against persons enlisting

iq the army ;"° or exempting partners from individual

liability for partnership debts :"' so that a person claiming

suph exemption, e. g., under a limited partnership act, must

show that he has strictly complied with its requirements, and

that members of a general partnership already engaged in

business cannot, by recording a statement in due form, under

the Pennsylvania limited partnership act of 2 June, 1874,

showing that each partner has subscribed and paid in cash a

sum certain, protect themselves against individual liability

for the debts of the association subsequently contracted,

when, as a matter of fact, no cash has been actuallj' subscribed

or paid, but the assets of the firm as originally constituted

have simply been allowed to remain in the business.'" To

{a) The Protector, 1 W. Rob. 45; W. (Pa.) 6 ; Thompson v. Smith,
The Diana, 4 Moo. P. C. 11 ; The 7 Serg. & K. (Pa.) 209 ; Rankin v.
lona, L. R. 1 P. C. 426. Tenbrools;, 6 Watts (Pa.) 388

;

"8 Willis V. R. R. Co., 32 Barb. Marple v. Myers, 12 Pa. St. 123;
(N. Y.) 398. Rider v. Maul, 46 Id. 376.

"9 Rue V. Alter, 5 Denio (N. Y.) '» Andrews v. Schott, 10 Pa.
119 ; so as not to exempt, with a St. 47 ; Vandike v. Rosskam, 67
"team," its necessary fodder: Id. 330 ; Maloiiey v. Bruce, 94 Id.
Ibid., and to restrict a homestead 249 ; Eliot v. Himrod, 108 Id. 569;
exemption in such manner as to Pierce v. Bryant, 5 Allen (Mass.)
exclude from exemption the whole 91.
of a block, the character and con- '" Eliot v. Himrod, supra, and
struction of which was for busi- other cases in preceding not?,
ness purposes, although a part was Conversely, statutes subjecting
used as a dwelling : Be Laramer, 7 stockholders in corporations to
Biss. 369. Compare, however, individual liability for debts of the
Charless v. Lamberson, 1 Iowa, corporation, and giving remedies
435, and ante, § 103. for the enfoicement of such liabil-

"» Breitenbacli v. Bush, 44 Pa. ity, are also to be strictly inter-
8t. 313 ;

so as to give but one stay, preted and pursued : Moyer v. Pa.
to be computed from the time of iSlate Co., 71 Pa.. St. 393 ; Lane's
origmul muster, and not to be App., 105 Id. 49 • O'Reiliy v
renewed by re-enlistment : Ibid. Bard, Id. 569. And see, to same
So, disabilities saving rights of effect, Breitung v. Lindauer, 37
action cannot be tacked to each Mich. 387, where, In construing an
other, «. g. infancy and coverture: act requiring annual reports of tlie
see Carlisle v. Staler, 1 Pen. & condition of certain' corporations,
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this category belongs all of that class legislation ;'" so abundant

of late, giving liens, preferences, and the like to certain kinds

of claims,—as, e. g., an act giving certain preferences in pay-

ment out of county revenues,"' or the effects of a failing

debtor ;"' requiring bail absolute on an appeal from the judg-

ment of a justice in favor of plaintiff' for "wages of manual

labor.'"" Hence an act preferring claims for wages would

not benefit a person who had paid and held store-orders

issued on account of wages, the transfer of such not constitut-

ing an assignment of a labor claim.'" Nor would a lien

created by statute upon a tenant's crops, be construed, in the

absence of a clear expression or fair implication to that effect

to have a superiority not attached by the counuon law to

similar charges, e. g., so as to bind it in the hands of bona

fid4 purchasers."' And a statute, local in its operation and

prejudicial to owners of land will be strictly construed ;"° as,

e. g., a special statute giving mechanics liens upon leasehold

interests in certain cases and localities.""]

and making directors who "inten-
tionally neglect" to file such reports
liable for all debts of the corpora-
tion contracted during the period of
such neglect, it was held (1) that
the statuie was not to be interpreted
as though the word '

' intentionally
"

were omitted; (2) that the directors

were not primarily liable under
it

; (3) that the liability imposed was
a penalty, and not a contract obli-

gation upon which creditors could
rely, so that. If not put in judg-
ment, it could not be enforced
after a repeal of the clause impos-
ing it, even if incurred before.
Comp. ante, § 14.

"^ See Womelsdorf v. Heifner,
104 Pa. St. 1 ; OppenL eimer v.

Morrell, (Pa.) 10 Centr. liep. 635,
636.
'« People V. "Williams, 8 Cal. 97.
'" Chapin v. Persse, etc..

Works, 30 Conn. 461 ; and see
Rheeling's App., 107 Pa. St. 161.

'" Womelsdorf v. Heifner, supra;
so that a judgment based upon a
cause of action shown by the
docket to be " work and labor Don
cax farme " would not require such
bail ; for the work and labor may

have been mere superintendence :

Ibid. See ante, § 99, as to what
constitutes a laborer under such
statutes.

'" Rheeling's App., supra.
"« Scaife v. Stovall, 67 Ala.

237
"9 Marsh v. Nelson, 101 Pa. St.

51, in this case so as to have a
retrospective operation only, and
not {o apply to future cases.

150 Esterly's App., 54 Pa. St. 193.

But see Dame's App., 63 Id. 417.

See, also, Hartman's App., 107 Id.

337, where, under an act giving
certain opeiatives .in works, etc. , a
preferred lien on the same in the

event of their " sale or transfer . .

preceding the death or insolvency "

of the employer, it was held that

any sale or transfer of such works,

etc., during the life-time or sol-

vency of the employer was
intended, and that the claimant

need not show his subsequent

death or insolvency. See Bullock

V. Horn, 44 Ohio St. 430, holding

a statute relating to mecbanics'

liens to be remedial and constru

able liberally to carry out the legis-

lative intent.
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§ 351. Acts Creating New or Special Jurisdictions.—The same

principle of construction fs applied to enactments which

create fiew [or special] jurisdictions, or d^legate subordinate

legislative or other powers (a).

[It has already been seen'" that there is a presumption

against an intention to create new jurisdictions. The conse-

quence of this presumption is a strict construction of statutes

which do create them.'" The same presumption and the

same result .hold good as to statutes giving nevsr remedies ;"'

e. g., an act conferring a right of distress.'" But they are

said not to apply to statutory regulations for the exercise of

a pre-existing common law right.'*'

[A strict compliance with the requirements of a statute is

also exacted, where the same confers a special jurisdiction,

as, the right to issue writs of attachment upon certain ante-

cedent conditions,"' or to remove corporate officers."'] The

22 & 23 Vict. c. 21, which empowered the Barons of the

Exchequer to make rules as to the process, practice, and

pleading of their Court in revenue cases, was held not to

authorize them to make rules granting an appeal to the

Exchequer Chamber and House of Lords (J). A different

construction would, in effect, have given the Barons authority

to confer jurisdiction on two Superior Courts, and to impose

on them the duty of hearing an appeal against its decisions

(c). A power given to the Court, subject to th© restrictions

of the Act, to authorize the grant of leases, followed by

a proviso that any person entitled to the possession of

settled estates might apply to the Court for the exercise

of the power, was held not exercisable except on the

(a) See ex. gr. per James, L. J., right of action in an individual or
in Flower t. Lloyd, 6 Ch. D. 301 ; a class of individuals : Neal v.
Diss V. Aldrich, 3 Q. B. D. 179. Moultrie, 12 Ga. 104.

>" Ante, §§ 155 et seq. i6« Sedgw., p. 301, cit. Buckley
'*'' East Union Tp. v. Ryan, 86 v. Lowry, 2 Mich. 419 ; People v.

Pa. St. 459. See, also, Marshall'n R-ed, 5 Denio (N. Y.) 554. See,
Lessee v. Ford, 1 Yeates (Pa.) 195; also, Haley v. Petty, ^ Ark. 893, '

Wistar v. Kammerer, 2 Id. 100. ante, ^ 844.
"» East Union Tp. v. Ryan, '" ChoUar Mining Co. v. Wil-

supra. son, 6(5 Cal. 874.
'" Rutherford v. Maynes, 97 (6) Atty.-Genl. v. Sillem, 10 H.

Pa- St. 78. L. 705, 33 L. J. Ex. 92, 209.
1S6 ^vejy y Groton, 86 Conn. (e) Per Lord Kingsdown, Id.

804. Nor to an act creating a 230, 10 H. L. 775.
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application of such a person (a). Wlien commissioners were

authorized, at the same time that they awarded compensation,

to apportion the payment among tliose benefited, an appor-

tionment made at a subsequent time was held invalid (5).

The Licensing\ Act, 1872, enacting that where justices have

ordered a distress in default of payment of a penalty, they

may order, in default of its payment, imprisonment for six

months, was held not to authorize imprisonment where no

order of distress had been made in consequence of the defend-

ant admitting his inability to pay the fine. It would, indeed,

have been idle to issue a distress ; but the words were express

and positive (c). So, where an Act gives an appeal to the next

Quarter Sessions, that Court cannot, under a general power

to regulate its procedure, reject it, unless the conviction

or order appealed against be filed {d), or notices not required

by the Statute be given (e), or the appeal itself be lodged, so

many days before the Sessions (/"). It might perhaps, unless

the Statute required that the appeal should be decided at

the same Sessions (g), lawfully postpone the hearing of an

appeal not complying with those conditions within such

time ; but to reject it altogether would be to refuse the

appellant the privilege given by the Act, by imposing

conditions which the Legislature had not imposed. [For the

same reason, where an act gives to a party the right to sub-

mit his case to arbitration, compulsory upoij the opposite

party, provided he announces his determination to do so

before the week in which the cause is set down for trial in

court, or more than thirty days before the term, the court,

under a general power to prescribe rules for the regulation

(a) Taylor v. Taylor, 1 Ch. D. Co., 2 Ex. D. 450 ; S. E. R. Co. v.

426. R. Com., 6 Q. B. D. 586.

(J) Mayor of Montreal v. (d) R. v. West Riding, 2 Q. B.

Stevens, 3 App. 605 ; 47 L. J. P. 705.

0.67. (e) R. V. West Riding, 5 B. &
(c) 35 & 36 Vict. c. 94, s. 51

;

Ad. 667 ; R. v. Norfolk, 5 B. <&

Exp. Brown, 3 Q. B. D. 545, 47 Ad. 990 ; R. v. Surrey, 6 D. & L.

L. J. 108 ; per Coclcburn, C. J., 735 ; R. v. Blues, 5 E. & B. 291,

dubit. Mellor, J. See other illus- 24 L. J. M. C. 138.

trations, in the construction of (/) R. v. Pawlett, L. R. 8 Q. B.

the powers given to the railway 491 ; R. v. Staffordshire, 4 A. <ft

commissioners. Great Western E. 844.

R. Co., V. R. Com., 7 Q. B. D. 182; (g) R. v. Belton, 11 Q. B. 388.

Toomer v. London, Ch. & D. R.
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of its practice, «tc., cannot prevent the defendant from taking

out a rule for arbitration before the time fixed by general

rule of court for filing an afladavit of defence, or restrict

his right to arbitrate upon condition of filing an affidavit,

or strike off the rule to arbitrate upon his failure to do so.'"

And so it was held, that, the Legislature having, by statute,

fixed the standard of, and the mode of keeping, petroleum,

etc., it was incompetent for a board of 'health, under its

general statutory powers, to impose additional restric-

tions."'

§ 352. Acts Delegating Powers.—[Powers delegated to

subordinate local authorities are strictly construed, and

any reasonable doubts as to the existence of a particular

power resolved against the same ;"" and consequently, of two

possible constructions, that is to be adopted which is based on

the theory that the Legislature intended to give only such

powers as were necessary to carry out the objects of the

enactment, and not any larger powers than were necessary

for that purpose."" Hence, too, statutes delegating to

municipal and other inferior authorities the power of

imposing taxation must be in clear and unambiguous terms,

and are subject to the rule of strict construction ;'" as, e. g.,

statutes giving municipalities power to impose a license tax on

vehicles used in their streets,'" or to levy assessments upon

propertj' owners for improvements to their lands.'" And so,

too, grants to such corporations of extraordinary powers,

unknown to the common- law, as that of donating corporate

funds in aid of a railroad.'" An act conferring special

ministerial authority upon officers, in the exercise of which

'58 Hickernell v. Bank, 63 Pa. 8t. >" Bennett v. Birmingham, 31
146. Pa. St. 15. But a provision author-

"' Metr. B'd of Health v. izing a city to license, at anyannual
Schmades, 10 Abb. Pr. N. 8. charge, "omnibuses or vehicles
(N. y.) 205. in the nature thereof," was con-

"" Paine v. Spratley, 5 Kan. strued to authorize such a charge
635. for the use of street cars : Prank

'«' Wandsworth B'd of Works v. fort, etc., Ry. Co. v. Philadelphia,
United Teleph. Co., L. R. 13 Q. 58 Pa. St. 119.
B. D. 904. "« Rutherford v. Maynes, 91

'82 Mason v. Police Jury, 9 La. Pa. St. 7l
An. 868 ; St. Louis v. Laughlin, 49 '6» Indiana, etc., Ey. Co. v.
Mo. 559 ; Moseley y. Tift, 4 Fla. Attica, 56 Ind. 476.
403 ; and cases infra.
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rights of property may be affected or mumoipal liability

incurred, mtist, upon pain of vitiating the entire proceeding,

be strictly pursued ;"* and all rights and powers of a juris-

dictional or discretionary kind must be exercised in strict

conformity with its letter and spirit."' A joint power

granted to five commissioners cannot be exercised by four of

them ;"' nor a discretion vested in one body or person, e. g.,

in the city councils, delegated to another, e, g., the mayor

and Eildermen."' And where a board, such as a board of

county commissioners, propose to do any deliberative act

which shall be binding upon absent mernbers, it must be

done at a regular meeting, or a regular adjourned meeting,

or, if at a special meeting, notice thereof must be served, if

possible personally, upon every member entitled to be

present.'" And this applies equally to public and private

corporations."" Alike applicable to both is the principle

that] rules and by-laws, are construed like other provisions

encroaching on the ordinary rights of persons. They must,

on pain of invalidity, be reasonable, and not in excess of the

statutory power authorizing them, or repugnant to that

statute or to the general principles of law {a). [Thus, an

ordinance passed by the councils of a borough establishing

fire-limits in the borough and prohibiting the erection of

"« Shawnee Co. v. Carter, 3 Mercer Co., etc., Ins. Co. t.

Kan. 115. Stranahan, 104 Pa. St. 246.
"' Garrigus v. B'd of Comm'rs, (a) See Hacking v. Lee, 3 E. &

39 Ind. 66. E. 910, 39 L. J. 206 ; Exp.
"8 Geter v. Comm'rs, 1 Bay Davis, L. R. 7 Ch. 336 ; Bentham

(8. C.) 354. A commissioner's v. Hoyle, 3 Q. B. D. 289. See,

court cannot delegate to an archi- also. Hall v. Nixon, L. R. 10 Q. B.
tect the authority conferred upon 153 ; Young v. Edvards, 83 L. .1.

them to contract for the construe- M. C. 327 ; Hattei-siey v. Burr, 4

tion of a court-house, but may H. & C. 153 ; Brown v. Holyhead
wrthorize him to make a contract, Board, 1 H. & C. 601 ; Fielding v.

object to their approval : Russell Rhyl, 3 C. P. D. 373 ; Saunders v.

f. Cage, 66 Tex. 438. ' S. E. R. Co., 5 Q. B. D. 456

;

' "9 State V. Fiske, 9 R. I. 94. Dyson v. Lond. & N. "W. R., 7 Q.
"» Pike Co. V. Rowland, 94 Pa. B. D. 83 ; Ashendeii v. Lond. &

St. 238. Br. R. Co., 5 Ex. D. 190 ; Dear-
'" Ibid. See, as to private cor- den v. Townsend, L. R. 1 Q. B.

porations, Roberts v. Price, 16 L. 11 ; Torquay v. Bridle, 47 J. P.,

J. C. P. 169; Moore V.Hammond, 183. [It would be impossible

6 B. & C. 456. But a power given to pursue the general subject

to the |ioard of Directors of an of thi? section Ipeyond the state-

Insurance Company to settle losses ment of a few illustrative priuci-

may be delegated to a committee : pies. For details see Dillon on
Municipal Corporations; Angell and
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frame buildings within the same, was declared inoperative,-

as, under the circumstances, an unreasonable exercise of the

legislative powers conceded to such corporations."' So,j a

local act which authorized a navigation company to make

by-laws for the orderly using of the navigation, and for the

governing of the boatmen carrying merchandize on it, was

held not to authorize a by-law which closed the navigation

on Sundays, and prohibited the use of any boat on it, except

for going to church (a). [Sp, where building associations

are authorized to impose fines upon their members for

delinquencies, it has been uniformly held that the fines

imposed must be reasonable, and that the imposition of fines

upon fines, or an increase of fines for continued delinquen-

cies, upon the principle of arithmetical progression, is unwar-

ranted."' Again] where a charter which founded a school

empowered the governors to remove the master at their

discretion, and also authorized them to make by-laws; it

was held that a by-law oi'daining that the master should not

be removed unless sufiBcient cause was exhibited in writing

against him, signed by the governors, and declared by them

to be suflBcient, was void ; for the power to make by-laws

did not authorize the making of one which restrained and

limited the powers originally given to the governors by the

founder. This was in effect to alter the constitution of the

school (6).

§ 353. [As to statutes generally, conferring powers, it

Ames, Field, Morawetz, on Cor- 894.

porations, and similar works. A (J) R. v. Darlington School, 6
by-law requiring the consent of Q. B. 683, questioned by Lord
all the stockholders to a transfer Hatherly in Dean v. Bennett, L.
of stock by a member is void as R. 6 Ch. 489. See, also, R. v. Cu^
against public policy : Sleeper v. bush, 4 Burr. 2204 ; R. v. Wood,
Goodwin, 67 Wis. 577.] 5 E. & B. 49 ; Chilton v. London

'" Kneedler v. Norristown, 100 and Croydon R. Co., 16 M. & W.
Pa. St. 368. 212 ; Williams v. tt. W. R. Co., 10

(a) Caider and Hebble Nav. Co., Ex. 16 ; Hutton v. Scarborough
v. Pilling, 14 M. & W. 76. Hotel, 2 Dr. & Sm. 531, 34 L. J.

"8 Hagerman v. Build'g & Sav. 643 ; R. v. Rose, 5 E. & B. 49, 24
Ass'n, 25 Ohio St. 186 ; Second N. L. J. 130 ; Bostock v. StafEord-
Y. Build's Assn v. Gallier, cited shire R. Co., 3 Sm. & G. 283, 25
in Cit. Mat. Loan, etc., Ass'n v. L. J. 335 ; United Land Co. v. G.
Webster, 25 Barb. (N. Y.) 263; E. R. Co., L. R. 10 Ch, 587; Nor-
Lynn v. Buildg Ass'n, (Pa.) 9 ton v. London & N. W. R. Co., 9
Ceutr. Rep. 860. And see Occident, Ch. D. 623, 47 L. J. 859 ; Siiillito

B. & L. Ass'n V. Sullivan, 63 Cal. v. Thompson, 1 Q. B. D. 13.
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may be said to be the result of the vast number of decis-

ions upon questions arising under such enactments, tbat

" a purely statutory authority or right must be pursued

in strict compliance with the terms of the statute.'""]

Thug, the power given by the 43 Eliz. c. 2, to justices

to appoint " four, three, or two substantial householders,"

as parish overseers, is not well executed by appointing

more than four (a) ; or by appointing a single one, even

when he is the only householder in the parish (5). The
355th section of the Merchant Shipping Act, 1854, which

empowers the Board of Trade to give the master of a ship a

certificate to pilot " any ships belonging to the same owner,"

was construed as requiring that the name of/ the owner

should be mentioned in the certificate ; and a certificate repre-

sentipg another person as the owner was held not -granted

in compliance with the statute (c). Where trustees, who
were authorized to borrow 3O,O00Z. for building a chapel,

and to levy the amount, with interest, by a rate, borrowed

32,000Z., and made a rate to pay the interest on the whole of

that sum, it was held, not only that they had exceeded their

power, but that the rate was bad in toto {d). [And where

an act authorized the formation of a certain number of

banks, it was held, that, the number having been completed,

no new banks could be organized in the places of such, as,

from time to time, ceased to do business."' Nor would a

™ Bish.,'Wr. L., § 119, citing a was held, that, where an act

large number of cases. authorized a company to appro-
(a) R. V. Loxdale, 1 Burr. 145

;

priate, from time to time, such
See E. v. All Saints, 13 East, 143. springs and streams as it might

(J) E. V. Cousins, 4 B. & S. 849, select, for the purpose of bringing
38 L. J. 87 ; E. v. Clifton, 2 East, into a city, .for the supplying of

168. Comp. Preece V. Pulley, 49 whichwithwater the company was
L. J. 686, and comp. under Trus- organized, an additional supply
tee Act, 1850, s. 82, Shipperdson's thereof, and at one time the corn-

Trusts, 49 L. J. Ch. 619 ; Stokes' pany diverted a small portion of a
Trusts, L. R. 13 Eq. 333 ; Har- certain strea!m, Its rights were not
ford's Trusts, 13 Ch. D. 135. confined to a single appropriation

(e) The Earl of Auckland, 30 L. of any stream, so as to exhaust its

J. P. M. & A. 131, 127. powers when any water, however
(d) Richter v. Hughes, 2 B. & minute in quantity, had been

C. 499. diverted ; but neither did such an
'" State V. Chase, 5 Ohio St. 528. aptjropriation vest the right to the

The power was held exhausted by entire stream in the corapany, so

tlie first exercise of it. Compare as to debar the sub-riparian land-

tbe decision in Schepp v. Read- holder's claim for damages by a

ing, 2 Woodw. (Pa.) 460, where it lapse of the time prescribed for
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power to charter gas companies, the meaning of that term,

as gathered from the provisions of the statute conferring the

power, being companies manufacturing and furnishing the

manufactured gas, authorize the incorporation of companies

to supply natural gas to consumers.'"]

§ 354. Acta Investing Private Persons with Privileges. Cor-

porations.—As regards enactments of a local or personal charac-

ter, which confer any exceptional exemption from a common

burden (a), or invest private persons or bodies, for their owii

benefit and profit, with privileges and powers interfering with

the property or rights of others,they are construed more strict-

ly, perhaps, than any other kind of enactment. The Courts

take notice that they are obtained on the petitions frarted

by their promoters ; and in consti'uiUg them, regard them,

as they are in effect. Contracts between those persons, or

those whom they represent, and the Legislature on behalf of

the public. Their langriage is thereifore! treated as the lati-

gliage of theiir promoters, who asked the Legislature for

them
;

[the promoters, rather than the Legislature, being

considered as the! framets ;'"] and when doubt arises as to the

construction of that language, the maxim, ordinarily ifiappli-

cable to the interpretation Of statutes, that verba cartftrum

fortius accipiuntur contra profei-etitetn, ol- that words are to

be understood moSt strongly against him Who uses them, is

justly )applied. The benefit of the doubt is to be given to

those who might be prejudiced by the exercise of the powers

which the enactment grants, and against those Who claim

to exercise them (J). Even if such statutes were not regarded

bringing an action for stich data- R. v. Groke, Cowp. 301, Loflt,

ages against the cotiipaHy ; but 438 ; Gildart V. Gladstone, 11
each new appropJiatioh of a East, 685 ; Hull Dock Co. v. La
gfeater quantity of water fi-oHi the March, 8 B. «& C. 53 ; Dudley
same stream gftve new rights of Canal Co. v. Grazebrook, 1 B. &
aetiofi. Ad. 59; Hull Dock Go. v. Browne,

"»Bniei'soh v. Com'th, 108 Pa. 2 B. & Ad. 58 ; Per Patteson, J.,
St. 111. See Addeuda to § 350. in R. v. CutnberwoTth, 4 A. & E.

(*) See ex. gr. Perehard v. Hoy- 741 ; Blakemore v. Olamoi'gah-
wood, 8T. R. 466. Shire Carnal Co., 1 M, & K. 154;

'" Raleigh, etc., R. R. Co. v. Webb v. Manchester R. Co., 4
Reid, 64 N. C. 155. See, also, Myl. & C. 116 ; Stockton and
Wilmington, etc., R. R. Co. v. Darlington R. Co. v. Barrett, ll
Reid, Id. 236; MoAdefi t. Jen- CI. & F. S90, 7 SL & Gr. 870;
kins, Id. 796. Scales v. Pickering, 4 Bin'g. 448

;

(b) See among nittny authorities, Parker v. G. W. R , 7 M & Gt.
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in the light of contracts (a), they would seem to be

subject to strict construction on the same ground as grants

from the Crown, to which they are analogous, are subject

to it. As the latter are construed strictly against the gran-

tee, on the ground that prerogatives, rights, and emoluments

are conferred on the Crown for great purposes and for the

public use, and are therefore not to be u nderstood as dimin-

ished by any grant' beyond what it takes away by necessary

and unavoidable construction (5) ; so the Legislature, in

granting away, in effect, the ordinary rights of the subject,

should be understood as granting no more than passes by

necessary and unavoidable construction. A corporation,

indeed, constituted by statute for certain purposes, is regarded

as so entirely the creature of the statute, that acts done

by it without the prescribed formalities, or for objects foreign

to those for which it was formed, would Jbe, in general,

null and void (c). [In so far as the rights granted to cor-

porations are destructive of, or encroach upon, public or

common right, they are undoubtedly to be construed most

strongly against those setting them up, and in favor of the

state or public ; they are not to be extended beyond the ex-

press words in which they are given, or their clear

import ; and whatever is not given in unequivocal terms, is

to be deemed as expressly withheld.'" And even in their

253 ; Eversfield v. Mid-Sussex R. Cranch, 1 ; Rice v. R. R. Co., 1

CO;, 3 DeG. & J. 286 ; Simpson V. Black, 358.]

S. Staffordshire Water-works, 34 (S) P^ Lord Stowell in Tlie

L. J. Cli. 380 ; R. V. Wycombe, Rebeclsali, 1 Rob. 380.

L. R. 3 Q. B. 310; Morgan v. (c) Chambers v. Manchester, etc..

Metropolitan R. Co., L. R. 4 C. P. R. Co., 5 B. & S. 588.

&7; Fenwick v. East London R. '" See Moran v. Comm'rs, 3

Co., L. R. 20 Eq. 544 ;
per Cock- Black, 723 ; Sprague v. Birdsall, 3

burn, C. J., in Hipkins v. Birmins- Cow. (N. T.) 419 ; Rathbiin v.

bam Gas Co., 6 H. & N. 350

;

Acker, 18 fiarb. (N. Y.) 393

;

Atty.-Genl. v. Furness R. Co., McAfee v. R. R. Co., 36 Miss. 669;

47 L. ,T. Ch. 776 ; Lamb v. N. Bridge Co. v. R. R. Co., 13 N. .T.

London R. Co., L.R. 4 Ch. 532
;

Eq. 81; 1 Wall. 116; Camden,
Clowes V. Stafflordshire Potteries, etc., R. R. Co. v. Biiggs. 33 N. J.

L. R. 8 Ch. 125. L. 623 ; Jersey City v. R. R. Co.,

(a) See R. v. York, and Midland 40 N. J. Eq. 417; Jersey City, etc.,

R. Co., 1 E. & B. 858. [A statute, Co. v. Consumers' Gas Co., Id.

though containing the elements of 437 ; Stormfeltz v. Turnp. Co., 13

a contract, is nevertheless to be Pa. St. 555 ; /t'k of Pa. v. Com'th,

construed as a statute : Union Pao. 19 Id. 144; lacker v. K R. Co.,

R. R. Co. V. U. S.,^0 Ct, of CI. 548; Id. 211 ; Pa. R. R. Co. v. Canal

aff'd 91 tr. S. 73. Comp. Huide- Comm'rs, 21 td. 9 ;
Allegheny v.

koperv. Douglass, 4 Dall. 391 ; 3 R. R. Co., 26 Id, 855 ;
Dugan v.
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own internal affairs, they are held to strict and rigid con-

formity with the powers granted and the manner of their

exercise prescribed by the statutes under which they have

their being. Thus, where an act authorized certain corpora-

tions to increase their capital stocJi, allotting the increased

shares to the stockholders pro rata, and a company coming

within the purview of the act increased its stock and allotted

one share of the new issue to the holder of every two shares

of the old, but upon condition that he pay $10>per share for

every share of the new stock issued to him, and also $10 for

the privilege of taking it, the condition was held incompe-

tent, and the company compelled to issue the proportionate

number of shares coming to the complainant without his

being obliged to make the payments demanded."* But the

strictness that is to be applied to the construction of a grant

of corporate franchises is in no case permitted to be such as

would defeat the object of the grant ; so that a power given

to a company to connect " their " railroad with another,

authorizes such connection of a road owned by the company
in pursuance of a purchase by it, as well as one actually con-

structed by it,"" and a power to mortgage its property for the

erection of a building, authorizes a mortgage for painting

it."' A legislative grant is, indeed, like any other legisla-

tive enactment, to be construed, if possible, so as to effect

the intent of the grantors ; if that intent is doubtful, under
the statute making it, the rule of construction recognized as

applicable, requires the doubt to be resolved against the

Bridge Co., 27 Id. 303; Com'th v. power to "make by-laws" for
R. R. Co., Id. 339; West Branch the sale 6f stock foi- unpaid
Boom Co. V. Dodge, 81 Id. S85

; assessments does not authorize
Corath V. Pass. Ry. Co., 53 Id. a' sale in the absence of a by-
506 ; Pa. R. R. Co.'s App., 37 Leg. law providing for the sume :

Int. (Pa.) 125; Hartford Bridge Budd v.Ry. Co. (Or.)15Pacif. Rep.
Co. V. Perry Co., 29 Conn. 210

;

659.
>

^ '
i'

Si™r^'',^- ^- ^- ^°- 11 ^^^° St. '8» Cleveland, etc., R. R. Cc. v.
338 ;

Indianapolis, etc., R. R. Co., Erie, 27 Pa. St. 380.
V Kinney, 8 Ind. 402 ; Young v, isi filler v. - Chance, 3 Edw.
McKenzie 3 Ga 31 ; Mayor v. R. (N. Y.) 899. And an act, allowed

.:^?o' ?, -Jfl !„Si'§'"^ ^- Sack- to be done by a majority of a
ett, 13 IcL 463 ; Raleigh, etc., R. board consisting of nine trustees

\S°-J- ^\ ®* F- ^; 1^^- »««i two ex officio members, was

TD Q9""i'i«S''^'?\ -^PP-' 108 heldwelldonebyflve.notincluding
fa. St. 546. And a statutory the two ex officio members : Ibid.
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grantee, m h,Ym of the public ;"' or, in analogy to another

familiar prisxSple of stiaitatory iiiiterpiretaition,"' the eon-

Btmetiion is to be isnch as will make it accord -with eabse-

quent legislatioH.'"]

§ 355. Theprincipleoffitrict construction is less applicable

where the powers are conferred on public bodies for essen-

tially public purposes ; as, for instance, to those given to the

Metropolitan Board of Works {a),

§ 356. Acta Conferring Exemptions from Common Burdens or

Surrendering Public Riglits [It is a settled presumption, in the

construction of statutes, that the Legislature does not, without

express declarations or clear and unmistakable manifestation

of intent, mean to be understood as giving away any public

right or stripping the state of any part of its prerogative."'

Upon this presumption, as well as upon the consideration of
^

the interested origin'" of statutes conferring particular

exemptions from general burdens, e, g., of taxation, rests the

' rule that all such enactments are to receive a strict construc-

tion.'" For instance, a lot of ground upon which a church

is being erected, was held not exempt from taxation under an

act which exempted " churches, meeting-houses, and other

regular places of stated worship," especially when read

together with a constitutional provision permitting exemp-

tions only in certain specific cases, among which are enumer-

ated "actual places of religious worship.""' But, whilst the

'8» Rice V. R. R. Co., 1 Black, 13 N. J. Eq. 420 ; Academy of
358. Fine Arts v. Pliiladelphia, 23 Pa.

"«' See ante, 8 47. St. 496 ; Erie Ry. Co. v. Oom'th,
'«* Maysville Tump. Co. v. How, 66 Id. 84 ; Com'th v. R. R. Co., 3

14 B. Mod. (Ky.) 426. Pears. (Pa.) 389 ; Bennett v. Mc-
(a) Per Wood, V. C, in N. Whorter, 2 W. Va. 441. See, also,

London R. Co. v. Metrop. B. of Bourgignon B. A., v. Com'th, 98
Works, Johns. 405, 28 L. J. Ch. Pa. St. 54. And see ante, §§ 162-
909. See, also, Pallister v. Graves- 164.
end, 9 C. B. 774 ; Galloway v. '8« Ante, § 354.
London (Mayor of), L. R. 1 H. L. "i gtate v. Mills, 34 N. J. L.
34 ; Quinton v. Bristol (Mayor of), 177 ; Com'th v. Canal Co., 32 Md.
L. R. 17 Eq. 524 ; Atty.-Genl. v. 501 ; Cincinnati College v. Ohio,
Cambridge, L. R. 6 H. L. 303

;
19 Ohio, 110 ; and cases in preced-

Richmond v. N. London R. Co., ing note and infra. See, also,

L. R, 3 Ch. 681 ; Lyon v. Fish- BuflEalo City Cemetery v. BuflEalo,

mongers' Co., 1 App., 669; 46 N. Y. 606 ; Republic v. Hamil-
Venour's Case, 3 Ch. D. 523. [See ton, 31 111. 53.
Sedgw. 336.] '88 Mullen v. Erie Co., 85 Pa. St

*5 Water Comm'rs v. Hudson, 388. Comp. ante, § 95.

33
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perBon claiming the exemption must, in obedience to the rule

of strict construction, bring himself within both the letter

and spirit of the enactment, the rule applies in such cases as

well as in those of other statutes, penal as well as remedial,

that other acts in pari materia may be consulted to ascertain

the intent of the Legislature."' And where a statute pre-

scribing a less rate of taxation for certain classes of property,

e. g., rural, lands taken into a city, is designed, not to confer

a special privilege or exemption, but to make an equitable

distribution of the tax-burden, it is to be more liberally con-

strued as affecting the claimant.""]

M» See Hannibal, etc., R. R. Co. by its capital stock, and not taxa-
V. Shacklett, 30 Mo. 550. It was ble as " property owned by incor-
held in this case, that the roadbed, porated companies over and above
macbiaery and depots of a railway their capital stock."
company, and other property used ™ QLUette v. Hartford, 31 Conn,
by it in operating the road, are to 861.
be deemed part of and represented
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CHAPTEE XIII.

Usage and Oontempoeaneous Conbteuotion. Legislatitb

CoNSTEuonoN. Change op Language, eto.

§ 357. Contemporaneous Exposition.

§ 358. Judicial and Professional Practice*nd Usage.

§ 360. Departmental, etc.. Usage.

§ 361. Limits of Effect of Contemporaneous or Practical Construction.

§ 363. Particular Customs.

§ 363. Stare Decisis.

§ 364. Federal and State Courts. Courts of Different States.

§ 365. Legislative Declaration of Construction. Later Cognate Acts.

§ 366.' Earlier Cognate Acts.

§ 367. Use of same Phraseology in Later Act in Pari Materia.

§ 368. Adoption of Previous Construction by Be-enactment.

g 369. Same Phraseology in Analogous Acts.

§ 370. Amendments using Same Terms.

§ 371. Adoption of Construction by Transcribing Foreign Act
§ 372. Effect of Legislative Intimation of Erroneous Opinion.

§ 374. Effect of Express Enactment of Existing Rules.

§ 375. Effect of Recitals in Statutes.

§ 376. When and how Erroneous Assumption by Legislature may have

Force of Enactment.

§ 378. Change of Language.

§ 380. Omission of Material Words in Former Phraseology Supplied.

§ 381. Variations of Phraseology Treated as Insignificant.

§ 383. When Difference of Language Indicative of Difference of

Meaning.

§ 383. Variation of Language in Same Act.

§ 384. Omitted Words of Earlier Act when not Supplied in Later

§ 385. Words Construed in Bonam Partem.

§ 386. Multiplicity of Words.

§ 387. Same and Different Meanings in Same Word.

I 388. Particular Expressions Frequently Used in Statutes.

§ 389. Day, Week, Month, etc.

§ 390. Computatien of Time.

§ 394. Periodical Recurrences.

§ 395. Computation of Distances.

§ 357. Contemporaneous Exposition.—It is said that the best

exposition of a statute or any other document is that which
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it has received from contemporary authority. Optima est

legum interpres consuetudo (a). Contemporanea expositio

est optima et fortissima in lege (J). Where this has been

given by enactment' or judicial decision," it is of course to

be accepted as conclusive (o). But further, the meaning

publicly given by contemporary, or long professional usage,

is presumed to be the true one, even when the language has

etymologically or popularly a different meaning. Those who

lived at or near the time when it was passed, may reasonably

be supposed to be better acquainted, than their descendants,

with the circumstances to which it had relation, as well as

with the sense then attached to legislative expressions (d)

;

and the long acquiescence of the Legislature in the interpre-

tation put upon its enactment by notorious practice, may,

perhaps, be regarded as some sanction and approval of it (e).

[" It gives the sense of community of the terms made use of

by the Legislature. If there is ambiguity in the language, the

understanding and application of it when the statute first

(as) Dig. i. 3, 37. [See Bish.,

Wr. L., § 104.]
(J) 2 Inst. 11

;
[Phila. & Erie R.

E. Co. V. Catawissa R. R. Co., 53
Pa. St. 20, 61 ; Grant v. Hickox,
64 Id. 334, 336 ; Packard v. Rich-
ardson, 17 Mass. 121, 143.]

> Bee Phila. & E. R. R. Co. v.

C. R. R. Co., supra.
' See Grant v. Hickox, supra.
(e) See ex, gr. per Hullock, B.,

in Booth V. Ibbotsou, 1 To. & J.
360 ; per Tindal, C. J., in Bank of
England v. Anderson, 3 Bing. M.
C 666

;
per Parke, B., in Doe v.

Owens, 10 M. & W. 531 ;
per Mar-

tin, B., in Curlewis v. Mornington,
7 E. & B: 283. [The fact that a stat-

ute was omitted, and another of
later date upon the same subject
published, by the digesters of the
laws of a state, contemporaneous
with the enactment of the later
statute, and shortly after it had
become a law, is referred to, in
Weiss V. Iron Co., 58 Pa. St. 295,
302, by Sbarswood, J., an eminent
jurist, as some indication that the
latter should be construed as
repealing the former by implica-
tion. See, to similar effect,

McMicken v. Commonwealth, 68

Pa. St. 313, 319.]
(d) Co. Litt. 8 b. ; 3 Inst. 18.

383 ; Bac. Ab. Stat. I. 5 ; 2 Hawk,
c. 9, s. 8 ; Sheppard v. Gosnold,
Yaugh. 169

;
per Lord Mansfleld

in R. V. Varlo, Cowp. 250 ;
per

Lord Kenyon in Leigh v. Kent, 3
T. R. 364, Blankley v. Winstan-
ley. Id'. 286, and R. v. Scott, Id.

604; per BuUer, J., in R. v. Wal-
lis, 5 T. R. 380 ;

per Lord Ellen-

borough in Kitchen v. Bartsch, 7
East, 53; per Best, C. J., in Stewart

V. Lawton, 1 Bing. 377 ;
per Lord

Hardwicke ifl Atty. Genl. v. Par-

ker, 3 Atk. 576
;

per Lord
Eldon in Atty.-Genl. v. Forster,

10 Ves. 338
;
per Parke, B., in

Jewison v. Dyson, 9 M. & "W.

556, and Clift v. Schwabe, 3 C.

B. 469 ; R. v. Mashiter, 6 A. & E
153 ; R. V. Davie, Id. 374 ; New-
castle V. Atty.-Gcnl., 12 CI. <fc P.

419 ; Smith v. Lindo. 4 C. B. N.
S. 395 ; R. v. Herford, 3 E. & E.

115; Atty.-Genl. v. Jones, 3 H. &
C. 347 ; Marshall v. Bp. of Exeter,

13 C. B. N. S. 820, 31 L. J. M. 0.

262 ; Montrose Peerage, 1 Macq.
H. L. 401.

(e) Bee per James, L. J., in The
Atna, 1 P. D. 259.
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comes into operation, sanctioned by a long acquiescence on

the part of the Legislature and judicial tribunals, is the

strongest evidence that it has been rightly explained in

ptactice.'"] It often becomes, therefore, material to inquire

what has been done under an Act ; this being of more or

less cogency, according to circumstances, for determining the

meaning given by contemporaneons exposition {a). [A
notable instance, in recent judicial history, is the case, in

which, upon the trial of an information at the suit of the

Attorney-General, against a member of the House of

Commons for voting without having taken the oath of alle-

giance within the meaning of the Parlianientary Oaths Act

of 1866, aa amended by the Promissory Oaths Act of 1868,

evidence of the practice observed in that body as to taking

the oath of allegiance was held admissible for tlie purpose of

explaifiing the construction of those statutes.* Even where,

were the matter res integra, the construction of a statute

would be difEerent, that placed upon it by contemporaneous

exposition and long usage under it, will often prevail. Thus,

of an early and generally prevailing practical construction of

a power given by an act to dispose of lands as including a

power to sell and convey tlie commom lands, it was said, that

"long and continued usage famishes a contemporaneous

construction which must prevail over the mere technical

import of words.'"']

§ 358. Judicial and Professional Practice and Usage.—It has

been sometimes said, indeed, that usage is only the inter-

preter of an obscure law,* but cannot control the language

•Packard v. Bichardson, 17 tothe uniform practice under them,
Mass. 121, 143. See, also, in sup- if this practice has continued for a
poTtof thesajnepriaeiple: McKeau considerable period of time;" eit.

V. Delancy, 5 Cranoh, 22; Hahnv. Sherwin v. Bugbee, 16 Vt. 444;
U. 8., 107 C. S. 402; Rogers v. State v. Cook, 20 Ohio St. 2S9;
Goodwin, 2 Mass. 475; Op. of State v. Severance, 49 Mo. 401
Justices, 3 Pick. (Mass.) 517; (city ordinance).

Steiner v. Coxe, 4 Ea. St. 13, 28f; (a) B. v. Canterbury (Abp. of),

Graham's App., 1 Dall. (Pa.) 136 ;
11 Q. B. 381, per Coleridge. J.

Kenion r. Hill, 1 La. An. 419; * Atly.-Genl. v. Bradlaugh, (C.

Morrison v. Barksdale. Harp. (S. A.) L. R. 9 Q. B. ]>. 667.

0.) 101, and cases infra. In * Rogers v. Goodwin, 2 Mass.
French v. Cowan, (Me.) 4 475, 477-8.

New Eng. Rep. 682, 686, it is • Bailey v. Rolfe, 16 N. H. 247.

said: "In construing statutes And see Chestnut v. Shane, 16

applicable to public corporations, Ohio, 599.

courts will attach no slight weight
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of a plain one ;' and that if it has put a wrong meaning on

unambiguous language, [or is contrary to its obvious

meaning,'] it is rather an oppression of those concerned than

an exposition of the act, and must be corrected (a). It may,

indeed, well be the rule, as Lord Eldon laid it down in a

case of a breach of trust of charity property, that if the

enjoyment of property had been clearly a continued breach

for even two centuries, of a trust created by a deed or will,

it would be just and right to disturb it (6). But it seems

different where the Legislature has stood by and sanctioned

by its uninterposition the construction put upon its ovvn

language by long and notorious usage ; and the proposition

above stated certainly falls short of the full effect which has

been often given to usage. Authorities are not wanting to

show that where the usage has been of an authoritative and

public charaoter,it8 interpretation has materially modified the

meaning of apparently unequivocal language. Thus, i^e

statute 1 Westm. c. 10, for instance, which enacts that

coroners shall be chosen of the most legal and wise knights,

has always been understood to admit of the election of

coroners who are not knights (o). So, a power given by the

6 Hen. 8, c. 6, to the judges of the Queen's Bench, to issue

a writ of procedendo, was held, from the course or practice,

to be exercisable by a single judge at chambers (d). Although

the 31 Eliz. c. 5, which limited the time for bringing actions

on penal statutes to two years, when the action was brought

for the Queen, and to one year, when brought as well for the

Queen as for the informer, was silent as to actions brought

for the informer alone ; it was held, partly on the ground of

long professional understanding, that the last-mentioned

actions were limited to one year (e). Though the 15 Eich.

2 enacted that the Admiralty should have no jurisdiction

'Atty.-Genl. v. Bank, 5 Ired. wicke, 1 H. & N. 53, and in
Bq. (N. C.) 71; Bailey v, Rolfe, Pochin v. Buncombe. Id. 858.
supra. {b)Per Lord Eldon in Atty.-

' Atty.-Genl. v. Bank, supra. Genl. v. Bristol, 3 Jac. & W. 831.
(a) R. V. Canterbury, supra

; (c) 2 Hawk. c. 9, s. 3.
Vaugh. 170; and pe?- Lord (d) R. v. Scaife, 17 Q. B. 238.
Brougham in Dunbar v. Rox- See Leigb v. Kent, 3 T. R. 363.
burgh, 8 CI. & F. 854; per Grose, Also : Stuart v. Laird, 1 Cranch,
J., in R. V. Hogg, 1 T. R. 738;^6r 299, post, § 527.
Pollock, C. B., in Gwyn v. Hard- (e) 8 Anne, c. 14; Dyer v. Best.

L. R. 1 Ex. 152.
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over contracts made in the bodies of counties, seamen
engaging in England have, nevertheless, always been

admitted to sue for wages in that Court {a), where the

remedy is easier and better than in the Common Law Courts
;

on the ground, it has been said (5), that communis error facit

jus ;' or rather, as was observed by Lord Kenyon (c), not

communis error, but uniform and unbroken usage, facit jus.

" Were the language obscure," said Lord Campbell in a

celebrated case, "instead of being clear, we should not be

justified in differing from the construction put upon it by

contemporaneous and long continued usage. There would

be no safety for property or liberty if it could be successfully

contended that all lawyers and statesmen have been mistaken

as to the true meaning of an old Act of Parliament " {ol). If

we find an uniform interpretation of a statute malterially

affepting property and perpetually recurring, and which has

been adhered to withont interruption, it would be impossible

to introduce the precedent of disregarding that interpreta-

tion (e). [On the contrary, such an interpretation, under

which property rights have been acquired," from a change

of which infinite mischief would I'esult," will be upheld, if

possible; nor can a long settled practice be disregarded,

although it originated in error."] The Central Criminal

Court Act, 4 & 5 Will. 4, c. 36, which empowers the judges

of that Court, or any " two or more " of them, to try all

offences which might be tried under a commission of oyer

and terminer for London or Middlesex, was construed to

authorize a single , judge to try ; such having been the

inveterate practice under the Act {f). When the question

(as) Smith v. Tilley, 1 Keb. 713. (e) Per Lord Westbury, in

(J) Per Lord Holt in Clays v. Morgan v. Crawshay, L. R. 5 H.
Sudgrave, 1 Salk. 33. L. 304, 320.

'See recognition of this principle '" ite Warfleld, 22 Cal. 51;

as to conveyances of property by Brown v. State, 5 Col. 496.

married women without acknowl- " Van Loon v. Lyon, 4 Daly,
edgment, etc., inDavey v. Turner, (N. Y.) 149.

1 Dall. (Pa.) 11, 13; Lloyd v: " State v. Chase, 5 Har. & J.

Taylor, Id. 17; Kirk v. Dean, 2 QUA.) 303.

Binn. (Pa.) 341, 345. (/) R. v. Leverson, L. R. 4 Q.
(c) In R. v. Essex, 4 T. R. 594. B. 394. See Stuart v. Laird, 1

\i) Gorham v. Bp. of Exeter, 15 Cranch, 399; and per James, L. J.,

Q. B. 73. See, also, per Cur. in in The Anna, 1 P. D. 259. Comp.
Hebbert V. Purchas, L. R., 3 P. C. however. Clow v. Harper, 3 £.•£.

650. D. 198
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arose whether a person convicted at one time of several

offences c^uld be considered, at the time of the adjudication,

as " in prison undergoing imprisonment," within the 25th

sect, of the 11 & 12 Vict. c. 43 (which authorizes the

convicting justice, in that case, to make the period of

imprisonment for the second offence begin from the

expiration of that of the first), it was decided in the aflSrm-

ative, partly, indeed, in conformity with the construction put

on the analogous enactment in the 7 & 8 Geo. 4, c. 28, but

partly also in consequence of tlie practice of the judges for

forty years (a).

§ 359. In all these cases, a contrary resolution would, to

use the words of Parker, 0. J., (b) have been an overturning

of the justice of the nation for years past. [It is, of course,

iolpossible to lay down any rule as to the length of time

required to make usage an authoritative expounder of a

statute. In one case it was said, that, " where you can carry

back the usage for a century, and have no proof of a contrary

itsage before that .time, you fairly reach the period of

eofttemporanea expositio." In other cases, an unbroken

usage of 600 years," of 200 years," of a century," of 50

years," of 40 years," of 30 yeai-s or more," is appealed to

for the purposes of expositioli. But it may, in general, be

said, that the force of contemporaneous exposition, or the

exposition involved in ptofesfeional usage, is most properly

confined to old statutes ; whereas a recent statute, when
brought into controversy, is to be construed according to its

terms, not according to the views taken of it by the parties

in interest." And, although in this country a statute may
be termed, and treated as, an old statute, which, in England,

(a) R. V. Cutbush, L. R. 3 Q. B. '« Packard v. Richardson, 17
673. See, also, the Duke of Buc- Mass. 131, 143.
cleuch V. Metrop. B. of Works, " Lord Fermoy's Claim to Vote.
L. R. 5 Ex. 351; Mignault v. Malo, 5 H. L. C. 729 785
4 P- C. 133, 136.

^, ^ _ " R. V. Cutbush, supra.
(J) In R. V. Bewdley, 1 P. Wms. '» Pease v. Peck, 18 How. 595 ;

IS r. V ^ V. ^ „ ., o
U. S. V. Recorder, 1 Blatchf . 318,

" Dunbar V. Roxburgh, 3 CI. & 333; Clark v. Dotter. 54 Pa. St.
Fin., at p. 354. 315, 316.
» Mansell v. R., 8 E. & B. 54, 73, »» Clyde Nav. Trustees v. Laird,

IS n ,, ^ . .. ^ T,
L- R- » App. Gas. 673, per LonJ

" Oorham v. Exeter, 15 Q. B. Watson.
52, 69.
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would not be so regarded or treated, yet, mutatis mutandis,

the principle just stated would seem to be here recognized."

§ 360. Separtmental, etc., Usage.—[It is not only the practice

of courts in regard to statutes that is respected by the superior

courts,—although it is said, that, where the construction of

an act is doubtful, one long acted upon by the inferior courts

will generally be adopted by the supreme tribunal"—but of

almost equal dignity is the practical construction put upon

^n act by the governmental officers particularly charged

with its execution," especially where so long continued as to

have grown into a rule of departmental practice." Thus the

construction of a statute adopted and acted upon, by the

executive, in the execution of his duty to give effect to the

laws," or by the secretary of the treasury •,"' or the

construction of a general insurance law of a state by its

attorney-general and other oflScers required to act under it,"

will, in cases of doubt and ambiguity,—but, it is said, only

in such cases,""—be adopted by the courts ; or, at least, not

disregarded by them, except for cogent reasons," As, how-

ever, no such usage can alter the law, it cannot, in any proper

sense, be binding upon the courts, bound as they are, to con-

strue all laws coming before them according to their own judi-

cial views." Nor, on the re-enactment of a statute, with

additions, would the departmental construction of the

original act control the construction of the new one, especially

where this would make some part of the additions repugnant

" See Packard v. Ricbardsoti, 17 ment as to transactions past before
Mass. 131 ; Chestnut v. Sbane, 16 the rule is changed : Ibdd.

Ohio, 599. «' U. S. v. Lytle, 6 McLean, 9 ;

" Phimmer v. Plummer, 37 and see Westbrook v. Miller,

Miss. 185; and see Clark v. Dotter, supra.
54 Pa. St. 215. s^Hahn v. U. S., 14 Ct. at Cl.

23 Stuart V. Leigh, 1 Cranch, 305 ; aff'd, 107 U, S. 403.

399 ; U. S. V. Bank, 6 Pet. 39

;

" Union Ins. Co. v. Hoge,
Edward v. Dafliry, 13 Wheat. 306

;
supra.

Union Ins. Co. V. Hoge, 21 How. «« U. S. v. Graham, 110 V. S.

35 ; U. S. V. Moore, 95 U. S. 760 j 319.

Brown v. U. S., 118 Id. 569 ; The «' U. S. v. Johnston, 134 U. S.

Laura, 114 Id. 411 ; Mathews v. 31 L. ed. 389.

Shores, 34 111. 37 ; Goddard v. >» tJ. S. v. Macdaniel, 7 Pet. 1,

Gloninger, 5 Watts (Pa.) 209; 14 ; U. S. v. Dickson, 15 Id. 141
;

Westbrook v. Miller, 56 Mich. 148; Greely v. Thompson, 10 How. 335;

Scanlan v. Childs, 33 Wis. 663; U. 8. v. Graham, supra; Be
and cases infra. Manhattan Ins. Inst'n, 82 M, Y.
" U. S. V. Gilmore, 8 Wall. 330; 143.

so, at least, as to bind the depart-
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to the body of the enactment." Still less, where a rule of

construction has been thus established as to one statute, but

its application to a later one forbidden by the Legislature,

will the court enforce its application to a j'et more recent

statute of the same class, if denied by the department."]

§ 361. Limits of Effect of Contemporaneous and Practical Oon-

strnction.—The understanding which is accepted as author-

itative on such questions, however, is not tiiat which has

been speculative merely, or floating in the minds of profes-

sional men ; it must have been acted on, and acted on in

general practice (a), and publicly. A mere general practice,

for instance, which had grown up in a long series of years,

on the part of the officers of the crown, of not using patented

inventions without remuneration to the patentee, under the

impression that the Crown was precluded from using them

without his license, was held ineffectual to control the true

construction or true state of the law ; which was that the

Crown was not excluded fi'om their use (b). [Nor can a

custom at variance with the plain meaning of the law be

sustained as a construction of it. Thus, an acceptance given

by the secretary of war to contractors upon whose contract

no payment was due, was held void, either as an advance

upon the contract or as a loan of the public credit, both of

which were prohibited by act of congress, notwithstanding

such a usage had sprung up in the department." So, where

the compensation of a public officer is fixed by local statute,

he cannot recover additional compensation for expenses

incurred by him in the performance of his official duties,

although by a usage, long antedating the statute, such in-

cidental expenses may have been paid without objection ;'*

for, whilst an immemorial custom may control the common
law," both the latter and the custom, however venerable,

" Dollar Sav. B'k v. U. S., 19 Ch. D. 870.

'^?}K^^'^^ «. ® Feather v. R., 6 B. & S. 257,
^^ U. S. V. Qilmore, 8 Wall. 85 L. J. 200.

830. „ ^ ^
" Peirce v. XJ. S., 1 Ct. of CTl.

a) Per Lord Ellenborough in 270.
Islierwood v. Oldknow, 3 mT & S. « Albright v. Bedford Co., 106
396 ; per Lord Cottenbam in the Pa. St. 582.
Waterford Peerage, 6 CI. & P. 173; »» Delaplane v. Crenshaw, 16
per James, L. J., in lie Ford. 10 Gratt. (Va.) 457.
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must yield to positive enactment." Yet, -where the

authorized publication of territorial laws, framed by com-

missioners under an act of Congress, contained a saving, in

the statute of limitations, as to persons beyond seas, which

was' retained in successive revisions under territorial and

state authority, and acquiesced in by the people and the

courts for a period exceeding 30 years, it was held, that,

although as adopted by the Commissioners, the statute

contained no such saving, the words expressing it having

been erased in the original manuscript, it must nevertheless

be taken to be a part of the law." And similarly, where

the statute roll of a municipal charter gave the town a

right to impose a fine of $90 for certain oflEences against

ordinances, but the printed statutes, for years, printed $20,

it was held, in an action to recover the penalty, that the

printed statutes must govern."]

§ 362. Particular Customs.—An universal law cannot receive

different interpi-etations in different towns {a), A mere

local usage cannot be invoked to construe a general enact-

ment, even for the locality (5). A fortiori is this the case,

when the local custom is manifestly at variance with the

object of the Act ; as, for instance, a custom for departing

from the standard of weights and measures, which the Legis-

lature plainly desires to make obligatory on all and every-

where (c). [The same is true as to customs in particular

businesses. Thus, an act that " twenty hundreds make one

ton," cannot be controlled by a custom in a particular busi-

ness making 2240 pounds a ton." Nor can it be shown that

the Legislature, in passing an act inconsistent with a custom,

and sufficient in itself without the same, and silent as to it,

knew of the existence of the custom, with a view to an

5'Ibid.; Albright v. Bedford [Paull v. Lewis, 4 Watts. (Pa.)

Co., supra. 402; Evans v. Myers, 25 Pa. St.

»' Pease v. Peck, 18 How. 595. 114; Ham v. Sawyer, 38 Me. 37.]

" Pacific V. Seifert, 79 Mo. 210. (c) Noble v. Dnrell, 3 T. R. 271.

The syllabus of the decision styles " Godcharles v. Wigeman, 113

this an " exceptional case." Pa. St. 431. For caution as to the

(a) Per Grose, J., in R. v. Hogg, adoption of usages among raer-

1 T. R. 728. chants, as rules of law, see Lan-

(i) R. V. Saltren, Cald. 444. fear v. Blossman, 1 La An. 154.
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inference that the Legfslatufe, by such silence, intended

to sanction it/*

§ 363. stare Decisis.—[Upon the weight of usage and con-

temporaneous construction, sanctioned by the liighest author-

ity, rests, at least iu part, the maxim of stare decisis as

applied to the interpretation of sta'tntes. " When doubtful

words have received the same interpretation in a succession

of cases, and tlie Legislature, which is presumed to know of

such decisions, has not expressed its dissent by a declaration

of the law or other positive enactment, the courts will con-

sider themselves bound to adopt that meaning."" As has

been seen," the judicial interpretation of a statute becomes

a part of the statute law, and a change of it is, in practical

effect, the same as a change of the statute. Where, there-

fore, a decision, or a series of decisions, has become a rule of

property, it is evident that justice and reason require it to be

adhered to, so long as the statute upon which it is based

remains unchanged." But even in other matters of statutory

interpretation, not involving any fundamental principles or

rules of property, but questions of practice, the same princi-

ple applies, although the decisions under which a practice

has grown up be, in truth, erroneous." tJpon this subject,

however, a recent decision of the Supreme Court of Penn-

sylvania seems to lay down the only safe and reasonable rtlle.

" Where a rule of property has been established, it is better

to let it stand, although subsequent experience should sat-

isfy us that it is an erroneous one. A rule of property can only

*» Delaplane v. Crenshaw, 15 in addition to some of the above
Gratt, (Va.) 437. cases : Me Wai'field, 23 Cal. 51.

*' Wilb., p. 147. See, Bish., ** Lauve's Snceession, 6 La. An.
Wr. L., § 104a. 539 ; Wolf v. Lowry, 10 Id. 372 ;« Ante, § 1, note 1. Desplain v. Crow, 14 Oreg. 404

:

"Field V. Goldsby, 38 Ala. 318; Sheridan v. Salem, Id. 838. "A
Matheson v. Heaiin, 29 Id. 310; single decision should be followed,
Boon V. Bowers, 30 Miss. 246; unless clearly wrong. And a
Tuttle V. Gi'iffln, 64 Iowa, 455; series of decisions not just in them-
Hering v. Chambers, 103 Pa. St. selves may bind where one would
173, 176; Seale v. Mitchell, 5 Cal. not:" Bish., "Wr. L., § 104a,
401; Aicard v. Daly, 7 La. An. referring to Com'th v! Miller, S
613; State v. Thompson, 10 Id. Dana (Ky.) 330; R. v. Chamrell,
133; Farmer v. Fletcher, 11 Id. L. R. 10 Q. B. 587, 589, 590;
143; New Orleans v. Poutz, 14 Id. People v. Albertson, 55 N.Y. 50,
853; Bane V. WicU, 6 Ohio St. 13; 64; Van Loon v Lyon 4 Daly
Day V. Munson, I4 Id. 488. And, (N. Y.) 149 ; Kentucky v. Ohio, ai
see Bish., Wr. L., § 104a, citing. How. 66.
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be ehajiged by an act of assembly without unsettling titles
;"

but, npon a matter not iavoking a rule of property, ^' it is

far better, wben this court eommits a blunder, to correct it in

a manly way, than to imitate the ostrich by hiding our

heads in the sand,"" And it must also be remembered that

such expressions as amount only to obiter dieta, do not con-

trol, but are controlled by the circumstances of the cases in

which they occur and the points really in controversy."

§ 364. Federal and State Courts. Courts of different States.—
[A similar principle is probably the logical foundation of

the rule in the federal courts, which adopts, upon the con-

struction of state aud foreign statutes, the decisions of the

highest tribunals of the state or country where they are in

force, except, as to states, in so far as they conflict with the

constitution, laws and treaties of the United States ;*' and of

the rule observed by the courts of the several states, by

which the courts of one state, in construing the statutes of

another, follow the decisions of the courts of the latter,"

although a similar statute in the home state has received a

« Paxson, J., la York's App., State v. Macon Co. Ct., 41 Mo.
17 W. N. C. (Pa.) 33 ; 1 Centr. 453. But see, for exceptions to

Rep. 659, 660; S. O. 110 Pa. St. 69. this rule : Morgan v. Curtenius, 20
" Miller v. Maiigny, 10 La. An. How. 1 ; Hooper v. Sclieimer, 23

338. Id. 285 ; Butz v. Muscatine, 8
" See Bell v. Morrison, 1 Pet. Wall. 575.

351 ; DeWolf v. Kabaud, Id. 476 ;
« ggg Hoyt v. Thompson, 3

Gardiner v. Collins, 2 Id. 58 ; U. Sandf . (N. Y.) 416 ; Howe v.

S. V. Morrison, 4 Id. 124; Oath- Welch, 3 How. Pr. N. S. (N. Y.)
cart V. Robinson, 5 Pet. 264

;

465 ; Hale v. Lawrence, 23 N. J.

Happending v. Dutch Church, 16 L. 590 ; Sparrow v. Kohn, (Pa.) 1

Id. 455 ; Blmendorf v. Taylor, 10 Centr. Rep. 353; Davis v. Robert-
Wheat. 152 ; Portei-field v. Clark, son, 11 La. Am. 753 ; McMerty v.

3 How. 76 ; Curran v. Arkansas, Morrison, 62 Mo. 140 ; Johnston v.

15 How. 304 ; Peik v. Ry. Co., 94 Bank, 3 Strobh. Eq. (S. C) 263 ;

U. 8.164; Lamborn V. Dickinson Carlton v. Pelder, 6 Rich. Eq.
Co., 97 U. S. 181; Davie v. Briggs, (S. 0.) 58. So, too, as to tlie oon-

Id. 638 ; R. R. Companies v. struotion of a charter granted by
Gaines, Id. 697; Amy V. Dubuque, another state: Merrimae Min'g
98 Id. 470 ; Amer. EmJCT. Co. v. Co. v. Levy, 54 Pa. 3t. 227

;

Adams Co., 100 Id. 61 ; Barrett v. Aultman's App., 98 Id. 505. Ac-
Holmes, 102 Id. 651 ; Moores v. cordingly, the construction put
Bank, 104 Id. 625 ; Flash v. Conn, by the U. 8. Supreme Court upon
109 Id. 371 ; Boyle v. Arlidge, an act of Congress will be adopted
Hethps. 620 ; The Samuel Strong, by state courts : State v. Andriana,
Newb. Adm. 187; Bloodgood v. (Mo.) 10 West. Rep. 35, holding
Gracey, 31 Ala. 575 ; Black v. § 4, Act 1803, concerning infants

Canal Co., 23 N. J. L. 130 ; Dra- of naturalized citizens, both
per V. Emerson, 23 Wis. , 147 ;

prospective rfhd retrospective.
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different construction :*' this rule being, however, subject to

the qualifications, that the decision of the Supreme Court of

the United States upon such foreign statute, differing from

the construction put upon it by the courts of its own state, and

being more in harmony with the jurisprudence of the state

whoso court is called upon to construe the act, will, in gener-

al, be preferred ;'° and that, in the absence of any proof of

tbe construction given to a statute of another state by its

courts, the court in which the question is raised will construe

it as it would a statute of its own state."

§ 365. Iiegislative Declaration of Construction. Later Cog-

nate Acts.—[A construction put upon an act by the Legis- /

laturc itself, by means of a provision embodied in the same,

that it shall or shall not be construed in a certain designated

manner, is binding upon the courts, although the latter,

without such a direction, would have understood the lan-

guage to mean something different." Thus, where an act

made the secretion, sale, incumbrance, or fraudulent disposi-

tion of property, not offences by themselves, but declared

them to be " a fraudulent transfer of property," the court

said :
" This definition is furnished by the act itself, and the

definition is as much a part of the act as any other portion.

The right of the Legislature to prescribe the legal definitions

of its own language must be conceded.'"* Moreover, a

« Howe V. Welch, 17 Abb. N. New Engl. Rep. 292, 294, where it

C. (N. Y.)397. is said: "The construction of
'« Davis V. Robertson, 11 La. statutes is governed by legislative

An. 752 ; especially when the mat- definitions : that of Indictments by
ter is reviewable by the federal the ordinary use of language ;"

cit.
courts : Ibid. Slate v. Adams, 51 N. H. 568

;

" See Bond v. Appleton, 8 Mass. State v. Canterbury, 28 Id. 195.
472; Smith V. Robertson, 11 Ohio " Herold v. State, 21 Neb. 50,
St. 690. See Anderson v. May, 10 62-53. See the discussion of
Heisk. (Tenn.) 84, where, an Interpretation clauses in Wilb., pp.
Arkansas statute beingthe same as 296-300, where it is remarked: "It
a New York act, the court in has been said that a very strict
Tennessee gave the former the con- construction should be placed upon
struction given by the New York a section which declares that one
courts to the latter. See post, thing shall mean another (cit.

§ ?71- . , „ AUsop V. Day, 7 H. & N. at p.
«» Smith V. State, 28 Ind. 321. 463, p&r Pollock, C. B.), that

See, also, U. S. v. Gilmore, 8 Wall, interpretation clauses embarrass
380; Phila., etc., R. R. Co. v. rather than assist the courts in their
CatawissaR. R. Co., 63Pa.St.20; decisions (cit. R. v. Cambridge-
Byrd V. State, 67 Miss. 243. shire, Justices, 7 A. & E. at p. 491,
See Jones v. Surprise, (N. H.) 4 per Lord Denman, C. J.), and fre-
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statute declaratory of a former one has the same effect upon
the construction of such former act, in the absence of inter-

vening rights, as if the declaratory act had been embodied

in the original act at the time of its passage. " And] when the

Legislature puts a construction on an Act, a subsequent cog-

nate enactmentin the same terms would, primafacie,be under-

stood in the same sense. Thus, as tlie 125th section of the

Bankrupt Act of 6 Geo. 4, which made void securities given

by a bankrupt to creditors, as a consideration for signing the

bankrupt's certificate, was stated in the preamble of the 5 &
6 Will. 4, c. 41, to have had the effect of making such

securities void even in the hands of innocent hol(lers for

quently do a great deal of harm by
giving a non-natural sense to words
which are afterwards used in a
natural sense without the dis-

tinction being noticed" (cit.

Lindsey v. Cundy, L. R. 1 Q. B.
D. at p. 358; per Blacliburn, J.).

See also, the observations there
referred to, of Lord St. Leonards,
L. C, in Bean of Ely v. Bliss, 3
DeG. M. & G. at p. 471; Wood, V.
C, in Midland Rail. Co. v. Amber-
gate Rail. Co., 10 Hare, at pp. 369,

370; Lush, J., in R. v. Pearce, L.
R. 5 Q. B. D. at p. 389. It seems,

accordingly; to be the rule in

England, that an interpretation is

not to receive a construction which
would give it the effect of substitut-

ing one set of words for another
or rigidly defining the meaning of

a word under all circumstances,
but merely of declaring what things
or persons may be comprehended
within a particular term where the
circumstances require that they
should: see R. v. Cambridgeshire,
Justices, supra. And in some
cases a narrower, in others a more
extended meaning has been given
to words than a literal compliance
with the interpretation clause
would seem to warrant: see as

examples of the first class. Grant
V. Ellis, 9 M. & W. 113; Dean of
Ely v. Bliss, 2 DeG., M. & G. 459;
of the second, Davis v. R. R. Co.,
2 L. M. & P. 599. Similarly a
declaration that a certain word,
etc., "shall include" certain things
has been held to be used " by way

of extension, and not as giving a
definition by which other things
are to be. excluded:" Wllb., p. 299,

cit. R. V. Kershaw, 8 B. & B.,at p.

1007; 26 L. J. M. C. at p. 23, per
Erie, J.; Exp. Ferguson, L. R. 6,"

Q. B. 280, 291; as e. g., -rthere "it
was declared that ' petroleum

'

should include all such rock oil,

etc., as gave off an inflammable
vapor at a temperature of less

than 100 degrees, Fahrenheit . .

petroleum itself was held to be
within the Act, even if it did not
give off an inflammable vapor
below the siiecified temperature,"
cit. Jones v. Cools, L. R. 6 Q. B.
505. Again: "It does not follow
that because the expression ' new
street ' is to include certain other

. things, we are to say it does not
include its own natural meaning;"
Blackburn, J., in Pound v. Plum-
stead B'd of Works, L. R. 7 Q. B.
at p. 194. See, also. Nutter v.

Accrington Local Board, L. R. 4
Q. B. D. 375; Worsley v. R. R.
Co., 16 Q. B. 539. Comp. State

v. Dillon, 87 Mo. 487, where,
although § 8126 of the Mo.
Rev. Stat, provides that the word
'

' county " in any general law shall

include the city of St. Louis, it was
held that the statutes of that state

had not provided for a contest in

the courts of the right to the office

of mayor of that city.

" State V. Sold. «fc Sail. Orph.
Home, 37 Ohio St. 275; Comp.
Hankins v. People, 106 111. 628.

ante, § 339, note.
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value, w<J was uaodifled so as to make them valid jn ^ijicii

hand: ; it was ooneidered, wlien the 4-<5t <?f G-eo. 4 was

repealpd, and its 125th sectioii was re-enacted in its original

terms in tlje Bankrupt Act of 1849, that the renewed

enactment ought- to receive the construction which tlie prcr

amble of the 5 & 6 Will, 4 had put on the earliej- one {a).

The expression " taxed cart," in a recent local Act, was held

to mean a vehicle which liad been defined as a taxed cart bj

the 43 Geo. 3, c. 161 (J). [Where an act had authorized

the enlargement of a market house by a mnnicipal corpora-

tion, on condition that the stalls in the western moiety

thereof be left free to the country people ; and another sub-

sequent act recited that the intentions of the Legislature

were likely to be frustrated by the intrusion of persons of a

different description from those intended to be provided for

by the preceding act, and declared that it should not be

lawful for any person whatever to sell any beef in the west-

ern moiety of the market house ; and a still later act autho-

rized a further extension of the market house, again reserv-

ing the western moiety for country people, and allowing

them to sell their produce there, it was held, that, as beef

had been before excluded by the Legislature, as without the

legislative intention, the sale of it was not included in the

power, under the' later act, to market the produce of farms,

in the western moiety, although in the broadest sense, beef

might be regarded as a product thereof." But, of course, if

the later statute shows a distinct intention inconsistent with

a previously declared rule of construction, the latter becomes

inapplicable." " The intention of the Legislature, when
discovered, must prevail, any rule of construction declared

by previous acts to the contrary notwithstanding.""]

§ 366. Earlier Cognate Acts.—Where it is gathered from a

later Act, that the Legislature attached a certain meaning to

an earlier cognate one, this would be taken as a legislative

(o) Goldsmid v. Hampton, 5 C. " Mayor of Philad'a v. Davis, 6
B. N. 8. 94, 27 L. J. 286. Watts & 8. (Pa.) 269.

(6) Williams v. Lear, L. R. 7 Q. " Brown v. Barry, 3 Dall. 365.
B. 285, overruling Purdy v. Smith, " Per Ellsworth, C. J., Ibid., at

E. & E. 511. See Ward v. Beck, p. 367.
31 0. B. N. 8. 668, 32 L. J. 113.
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declaration of its meaning there (as). [To this priuclple

would seem most properly referable the decision already

mentioned," that, where a statute declared that the burden

of showing irregularities in sales made under a certain enact-

ment should be upon the party assailing their validity, the

same principle was held to apply to sales made under an

earlier enactment of similar purport."

, § 867. Use of Same Phraseology in Later Acts in Pari Materia.

—[The importance, in the construction of a statute, of a

comparison of the same with earlier statutes in pari materia,

has already been pointed out." A recourse to such statutes,

however, necessarily involves a recourse to the construction

placed upon them by the courts ; for such decisions become
virtually a part of the law," and, aside from this consider-

ation, as the comparison of former acts in pari materia pro-

ceeds upon, and is justified and demanded by, the principle

that the Legislature cannot be presumed ignorant of previous

legislation," so a recourse to the construction put by the

courts upon words used in such acts, is based upon the

reasonable assumption, that, where the Legislature has

reproduced language upon which a case has been decided,

it must have known the interpretation put upon them in that

decision," It is but a corollary to this assumption, that, where

cases have been decided on particular forms of words in courts

of justice, and those forms of words are then used in legisla-

tive enactments, the Legislature, in the absence of anything

in the statutes showing that it did not mean to use them in the

.sense attributed to them by such judicial construction, must

be presumed to have used them in that sense."] It may be

(a) R. V. Smith, 4 T. R. 419 ;
«» Clark 4. Wallond, 52 L. J. Q.

Morris v. Mellin, 6 B. & C. 454. B. D. 333, per Mathew, J. j

[And see State v. .Oliio Sold. & O'Byrnes v. State, 51 Ala. 85;
Sail. Orph. Home, 37 Ohio St. Cota v. Ross, 66 Me. 161.

275.] " Barlow v. Teal. L. R. 15 Q.
" Ante, § 837. B. D. 403, per Coleridge, C. J. See
" Chandler v. Northrop, 34 to same effect : The Ahbotsford,

Barb. (N. T.) 129. See, also, 98 U. S. 440 ; Com'th v.Hartnett,

ante, § 354. 3 Gray ( Mass.) 450; Exp. Banks, 28
«» Ante, §§ 48 et seq. Ala. 28 ; Bloodgood v. Grassy, 81
" See ante, §§ 1, note 1 ; 858, Id. 675 ; Tuxbury's App., 67 Me.

863. 267 ; Whitcomb v. Rood, 20 Vt.

'^Howard Ass'n's App., 70 Pa. 49 ; Frink v. Pond, 46 N. II. 125 ;

St. 844, 846 ; ante, § 182. McKee v. McKee, 17 Md. K./^
;

33
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takeiifor granted that the Legislature is acquainted with any

construction which has been put on a statute by judicial

authority—[" not only the general principles of law, but the

construction which the courts have put upon particular

statutes.""] Therefore, when the words of an old statute are

either transcribed into, or by i-eference made part of a new
statute, this is understood to be done with the object of adopt-

ing any legal interpretation which has been put on them by the

Courts (a). So, the same words appearing in a subsequent

Act in pari materia, tlie presumption arises that they are

used in the meaning wliich had been judicially put on them,

and unless there be something to rebut that presumption,

the new statute is to be construed as the old one was (h).

One reason, for instance, for holding that the 534:th sect- of

the Mercliant Shipping Act of 1854, which limits the liabilty

of ship-owners, did not extend to foreign ships, was that tiie

enactment was taken from 53 Geo. 3, c. 159, which had

received that construction judicially (c). On similar grounds.

Order 31 of the Judicature Act, 1875, r. 11, received the

same construction as had been given to the earlier enactment

from which it was copied (d). [So, the expression, in the

insolvent acts of Massachusetts, " founded on a contract

made," in defining the powers of the court over the debt, is

said to be always construed as referring to the contract upon

which the debt, for the time being, rests ; whilst the phrase

" debt contracted " refers to the origin of the liability." And
the words " every dollar of the value thereof," having, as

applied to the assessment, for purposes of taxation, of corpor-

ation stock, etc., under the various revenue laws of the state of

Pennsylvania, judicially acquired a definite and well-settled

County Seat of Linn Co., 15 Kan. of Bylos, J., in St. Losky v.
500 ;

and cases in preceding note Green, fl C. B. N. S. 870, 80 L. J.

*°i? iS-^i'?- 21 ; and see ex. gr. Sturgis v.
«/ mib.. p. 16. Darren, 4 H. & N. 623, SSTL. J.
(as) Per James, L. J., in Dale's 366, sup. ^ 336

Case, 6 Q. B. D. 453. (c) I^ turner, L. J., in Cope v.

(8) Mansell v. R., 8 E. & B. 73, Doherty, 4 K. & J. 27 L. J. Ch.
per Blackburn, J., In Jones v. 61(}.

Mersey Dock Co., 11 H. L. 480
; (d) Bustros v. White, 1 Q. K D

Exp. Tborne, 8 Ch. D. 458, Exp. 438. >

Attwater, 6 Ch. D. 30, and per •« Wyman v. Fabens, 111 Mass.
James, L. J., m Exp. Cnuipbell, 6 77, 83.
C'li. D. 706. Comp. the remarks
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meaning, as referring to the actual, not the mere nominal,

value thereof, was so construed when occurring in the

general revenue law of 1881." '

§ 368. Adoption of Previous Construction by Re-enactment.—
[Where, indeed, the two acts in pari materia are almost

precisely alike, in the provisions under construction, it is said

that the decisions upon the earlier will be considered as

authority in the interpretation of the later act,'' In other

words, the re-enactment of a statute which has received a

judicial construction, in the same, or substantially the same,

terms, amounts to a legislative adoption of such construction,

whether such re-enactment is by way of an isolated and in-

dependent statute, of the incorporation of several former

statutes into one, or of their incorporation in a code or revis-

ion of statutes." That is to say, it is a legislative adoption

of its known construction ; so that that judicial construction

which has been reported is to be deemed to have been

adopted, notwithstanding there may have been other judicial

expositions, diflfering from the same, but remaining unre-

ported at the date of the new enactment."

" Com'th V. R. R. Co., 104 Pa. 18 Nev. 253 ; McEenzie v. State,

St. 89. And where the effect of a 11 Ark. 594. And see State v.

particular form of repealing clause Stockley, (0.) 11 West. Rep. 259,

had been several times adjudicated where, upon the principle that, in a
to be a continual ion of the provis- revision of all the general statutes of
ions of the older statutes, it was a slate, a particnlar statute will re-

eaid that the use of it again by the cpive tlie same construction as be-

Le^islature was to be treated as an fore the revision, it was held that a
adoption of that effect ; the decis- provision of the Rev. Stat, that di-

ioBS of the Supreme Court being rectors " shall be chosen by ballot

matters of record and publication

:

by the stoclsholders who attend for

State V. Brewer, 23 La. An. 273. that purpose . . each share shall
» Evans v. Ross, 107 Pa. St. entitle the owner to as many votes

231. as there aie directors to be elected,
™ See Duramus r. Harrison, 26 and a plurality of votes shall be

Ala. 336 ; Anthony v. State, 29 necessary for a choice," did not
Id. 27 ; Bank of Mobile v. give the right of cumulative vot-

Meagher, 33 Id. 633 ; O'Byrnes v. ing. That, however, if the Ian-

State, .51 Id. 25 ; Exp. Matthews, guage of a section of a revision is

52 Id. 51; Woolsey v. Cade, 54 Id. unambiguous, the court will not,

878 ; Me Murphy, 23 N. J. L. 180 ;
in determining its meaning, con-

Knight V. Ocean Co., (N. J.) 10 sider the language of the statutes

Oentr. Rep. 653. La Selle v. of which it is a revision, see Bent
Whitfield, 12 La. An. 81 ; Myrick v. Hubbardston, 138 Mass. 99.

V. Hasey, 27 Me. 9 ; Cota v. Aliier, if ambiguous : Pratt v.

Ross, 66 Id. 161 ; Tuxbury's Comm'rs, 139 Id. 559.

App., 67 Id. 367 ; State v. '» Hakes v. Peck, 30 How. Pr.

Swope, 7 Ind. 91 ; Gould v. Wise, (N. Y.) 104.
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§ 369, Same Phraseology in Analogous Acts.—[But the rule is

not confined to statutes strictly in pari materia. Where

terms and modes of expression are employed in a new

statute, which, at the time of its enactment, had acquired,

by judicial cons.truction, a definite meaning and application

in a previous statute on the same subject, or on one analogous

to it, they are generally supposed to be used in the same

sense, and in the construction of the later act, regard should

be had to the known and established interpretation of such

terms and modes of expression in the former." Thus, an act

passed in 1803 provided that no courts could be appointed to

be holden before a justice for the trial of civil causes at an

earlier hour than 9 a.m. nor at a later than 6 r.M., nor any

default be taken until two hours after " the time set for

trial." It was held that this phrase meant the time set for

trial in the original process, and had no reference to any

time set or appointed by adjournment." In 1832 an act was

passed, that, when any civil process should be served,

returnable before a justice, and, " at the time appointed for

the trial," the justice should be unable to attend, another

justice might continue the suit. It was held that the same

construction must be given to this substantial repetition of

the phrase contained and construed in the earlier act."

And, of course, when subsequently the Revised Statutes

provided, that, whenever " at the time and place appointed

for the trial " of any civil suit before a justice, the latter

should be unable to attend, another justice might grant a

continuance, the same interpretation was put upon this

expression ;" and no efficacy to change this interpretation

was allowed to a restriction in both of the latter acts

forbidding more than one continuance, except by the justice

before whom the case was to be tried."

§ 370. Amendments using Same Terms.—[It Is scarcely nec-

essary to remark, that, where the same language, which has

deceived a certain judicial construction in an act, is used in

an act amendatory of the same, it is to be presumed to have

" Whitcomb v. Rood, 20 Vt. '» Phelps v. Wood, 9 Vt. 399.
*9. 'i Whitcomb v. Rood, supra.
" Steele v. Bates, 3 Vt. 330. " Ibid.
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been used there in the same sense, and intended to be subject

to the same construction." Amendments are so much
regarded as but parts of the enactment afEected by

them," that it would seem that the rule that a word, etc.,

repeatedly used in the same statute is, in the absence of a

manifest intent to the contrary, to receive the same meaning

throughout" must apply to them."

§ 371. Adoption of Construction by Transcribing Foreign Act.

—

[One of the most important bearings, possibly extensions, of

the rule iu question, is its application to statutes transcribed

from the statute book of another state or nation. Thus it

has been held, that, where Congress or the Legislature of a

State enacts a statute which is a transcript of an English act

that has received a known and settled construction by the

courts of that country, that constrnction, at the time of such

enactment, is to be deemed as accompanying and forming

an integral party of the same." And the same rule applies as

to statutes copied from the statute books of other states."

'• Gonder v. Estabrook, 33 Pa.
St. 874, 375. And see Robbina v.

B. R. Co., 82 Gal. 473.
" See ante, § 294.
" Pitte V. Shipley, 46 Cal. 154 ;

ante, § 41. Comp. post, § 887.
" Compare, however. State v.

Co. Comm'rs. 78 Me. 100; where
the phrase "Regular sessions," in

Rev. Stat. c. 78, | 6, was held not
to be identical m meaning with
the same words in Rev. Stat. c. 18,

§ 5, the words " terms of record
"

iu the later act bearing that mean-
ing.

.
^ Pennock v. Dialogue, 2 Pet. 1

;

Cathcart v. Robinson, 5 Id. 265;
McDonald v. Hovey, 110 U. S.

619; Kirkpatrick v. Gibson, 3
Brock. Marsh. 388; TheDevonshire,
8 Sawyer, 209; Tyler v. Tyler, 19
111. 151; Kennedy v. Kennedy, 2

.
Ala. 571; Marqueze v. Caldwell,
48 Miss. 23; State v. Robey, 8 Nev.
312. See Taylor v. Thompson, 5
Pet. 858; Com'th v. Hartnett, 3
Gray (Ma^s.) 450; Bloodgood v.

Grasey, 31 Ala. 575.
" Com'th V. Hartnett, supra;

Pratt V. Amer. Bell Tel. Co., 141
Mass. 335; Campbell v. Quinlin, 4

111. 388 ; Rigg v. "Wilton, 13 Id. 15;

Fisher v. Deering, 60 Id. 114;

Freese v. Tripp, 70 Id. 496 ; Pang-
born V. Westlake, 36 Iowa, 356

;

^Ipodgood V. Grasey, 31 Ala. 575;
Drennan v. People, 10 Mich. 169;

Harrison v. Sager, 37 Id. 476

;

Grenier v. Klein, 38 Id. 13, 33;

Daniels v. Clegg, Id. 33; Draper v.

Emerson, 32 Wis. 147; Poertnei' v.

Russel, 83 Id. 193; Westcott v.

Miller, 42 Id. 454;Kilkelly v. State,

43 Id. 604; State v. Macon Co.,' 41
Mo; 453; Clark v. R. R. Co., 44
Ind. 248; Fall v. Hazelrigg, 45 Id.

576; Trabant V. Riimmell, 14 Oreg.

17; Snoddy v. Cage, 5 Tex. 106;

Lindley v. Davis, 6 Mont. 453;
(where it is also decided that the

adoption of a statute which has
been amended, in the form in

which it stood before the amend-
ments were ' made, adopts the

interpretation as made prior to the

amendments). Compare Hobbs v.

R. R. Co., 9 Hcisk. (Tenn.) 873;

Anderson v. May, 10 Id. 84 (ante,

§ 364, note); lie Swearinger, 5

Sawyer, 52; Hahn v. U. S.. 14 Ot.

of CI. 305. In Freese v. Tripp,

supra, ill applying the rule stated in
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Indeed, it is laid down, that, whether passed by the Legis-

lature of the same state or country, or by that of another,

the terms of a statute which have acquired a settled meaning

by judicial construction, are, when used in a later one, to be

understood in the sense so attributed to them." B^t, as

applied to transcribed statutes, this rale is undoubtedly

subject to important qualifications. Whilst admitting that

the construction put upon such statutes by the courts of the

state from which they are borrowed is entitled to respectful

consideration, and that only strong reasons will warrant a

departure from it, its binding force has been wholly denied,

and it has been asserted that a statute of the kind in question

stands upon the same footing, and is subject to the same

rules of interpretation as any other legislative enactment."

And it is manifest that the imported construction should

prevail only in so far as it is in harmony with the spirit and

policy of the general legislation of the home state," and

should not, if the language of the act is fairly susceptible of

another interpretation, be permitted to antagonize other laws

in force in the latter, or to conflict with its settled practice."

Nor, where the constitutional requirements of the adopting

state are different from those of the originating one, would
a construction by the courts of the latter conformable with

its constitution, bind the courts of the former not similarly

constrained." And, of course, a construction by the courts

of the originating state, declaring an act unconstitntional, as

being repugnant to the federal constitution, is not one which
must be deemed adopted with the statute, where the

transcribed statute, though largely a copy of the foreign one,

yet contains such differentiating elements as to permit a

the text to a statute giving an action must prove actual injury (cit
for damages to the wife for selling Schreider v. Hosier, lb. 93

)

liquor to the husbiind, it was held »» Com'th v. Hartnett, Rupra;
that mental anguish, disgrace, or Bloodgood v. Grasey, 81 Ala. 575.
loss of society was not an injuiy «» Ingraham v. Regan, 33 Miss,
withm the meaning of the act, and 218.
not a proper subject of considera- " Q^gg y Smith, 79 Id. 219, cit.
tion for the jury

j but only injury Rigg v. Wilton, 13 111. 15, andm person, property or means of Streeter v. People, 69 Id. 598;
support (cit. Mulford v. Clewell, Jamison v. Burton, 43 Iowa 283.
21 Ohio St. 191) ; and that plaintiff " Cole v. People, 84 111. 216.

" .Be Swearinger, 5 Sawyer, 52



§ 372] LEGISLATIVE CONSTRUCTION. 519

construction which will uphold it as constitutional." It is

scarcely needful to add that subsequent fluctuations in the

construction of a transcribed statute, by the courts of the

originating state or country, though they may be entitled to

great respect, are not within the meaning of the rule under

discussion."]

§ 372, Effect of Legislative Intimation of Erroneous Opinion.—
But an Act of Parliament does not alter the law by merely

betraying an erroneous opinidn of it (as), [so as to make it

accord with the misconception.] For instance, the 7 Jae.

1, c. 12, which enacted that shop books should not be evi-

dence above a yfear before action, did not make them

evidence within the year ; though the enactment was obvi-

oasly passed under the impression, not improbably confirmed

by the practice of the Courts in those days, that they were

admissible in evidence (5). [Nor does a declaration in a

statute that husband and wife shall not be required to testify

against each other make them competent to do so volun-

tarily;"] So, an Act of Ed. 6, continuing till the end of

next session an Act of Hen. 8, which -was not limited in

duration, was considered to be idle in that respect, and not

to abrogate it (c). A passage in an Act which showed that

the Legislature assumed that a certain kind of beer might

be lawfully sold without a license, could not be treated as an

enactment that such beer might be so sold, when the law

imposed a penalty on every unlicensed person who sold any

beer (^). The 41 & 4:2 Yict. c. 77, s. 7, which provided

that the Public Health Act of 1875, s. 149, which vests the

"streets "of a town in its local authority, should not be

construed to pass minerals to the local authority, was con-

sidered not to afford the inference that the soil and freehold

of the streets vested in all other respects (e). Earlier bank-

s' See Haskell v. Jones, 86 Pa. T. K. 358.

St. 173. 89 Byrd V. State, 57 Miss. 243.

*' See Catbcart v. Robinson, 5 (c) The Prices of Wine, Hob.
Pe;t. 264. 215. And see Allen v. Flicker, 10

(a) See ex. gr. jier Ashnrst, J., A. & E. 640, ante, § 71.

in JJore v. Gray, 2 T. R. 358; Exp. ((f) Read v. Storey, 6 H. & N.
Lloyd, 1 Sim. N. S. 218, yer Shad- 433, 30 L. J. M. C. 110; see 24 &
well V. C. 35 Vict. c. 21, s. 3.

(6) Pitman v. Maddox, 2 Sails. («) Coverdale v. Cborlton, 4 Q.
690. See, also, Dore v. Gray, 3 B. D. 116; Rolls v. St. George,
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rupt Acts, in milking traders having the privilege of Parlia-

ment liable to be made bankrupts,, had expressly provided

that they should be exempted from arrest ; but when the

Bankrupt Act of 1861 enacted that all debtors should be

liable to bankruptcy, without making any similar provision

on behalf of peers and members of Parliament, it was held

that they were nevertheless protected by the privilege (a).

[So, the fact that a statute is referred to in a subsequent one,

the reference not being intended as a re-enactment, will not

give it vitality." Even where the later act attempts to

amend an earlier one, previously repealed by implication,

the copying of parts of the earlier act into the amendment,

was held not to re-enact it." Conversely, a recital in an

act that a former statute was repealed or superseded by

another, is not conclusive upon the question of its repeal,

that being a judicial, not a legislative one." And where an

act, declared to take effect at a future date, abolished the

oflBce of city marshall of Detroit, and another act, passed sub-

sequently to it, but before the date fixed for its going into

operation, reduced the number of jurors to be summoned by

the marshall in certain proceedings, it was held that the

latter enactment did not operate to repeal the former so as

to continue the office of city marshall." In some states the

principle has been made a statutory rule of construction,

that the repeal of an act is not to be deemed a declaration

that any act or part of an act expressly or impliedly so

repealed was previously in force."]

Southwark, 14Ch. D. 785, 49 L. J. 1867: People v. Miner, 46 111. 867.
691. See Brunton V. Griffiths, 1 C. " U. S v. Claflin, 97 U. 8.
P. D. 355, per Brett, L. J. 546. And see Trask v. Gre^n, 9

(a) Newcastle v. Morris, L. R. 4 Mich. 858. But see Peuna. Co. v.

H. L. 661. Dunlap,{Ind. ) 11 West Rep. 87, that
»» South Ottawa v. Perkins, 94 the Legislature may declare that

U. S. 260. former acts shall not be deemed
»' Stingel V. Nevel, 9 Oreg. 63. repealed by later ones, and that

Bui, where an act passed in 1839, siioh a declaration will be carried
contained certain provisions on a into effect whenever it can be
subject, and another was passed done without destroying the later
upon the same subject in 1857, act. And see People v. Jaehne,
and finally, in 1867, still another 103 N. Y. 182, ante, § 193.
net made other provisions " in "^ People v. Mahaney, 13 Mich,
addition to " those contained in 481.
the act of 1889, it was held, that, »* Stimson, Amer. Stat. Law, p.
if the latter was repealed by the act 143, § 1043; i. «., in New York,
of 1857, it was revived by that of Wisconsin and California.
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§ 373. In the case of the Franconia (a), the majority of

the judges held that the Criminal Courts of this country had

no jurisdiction to trj' a foreigner for manslaughter committed

while he was sailing in a foreign ship within three miles

from the coast of England ; although several Acts of Parlia-

ment had assumed jurisdiction, for the purposes of naviga-

tion, revenue, and fisheries (5), over foreigners for acts done

within the three mile zone ; and one Statute (o) had declared

that the minerals below low-water mark (in Cornwall)

belonged to the Crown. [So, where an act has expressly ex-

cepted certain cases from the jurisdiction of a court, the

latter is not extended to such cases by expressions in a sub-

sequent enactment indicating a belief on the part of the

Legislature that the jurisdiction of the court embraces

them." And it is said that the jurisdiction of a magistrate

can never be inferred from the mere fact that a statute, by

its phraseology, implies that his jurisdiction extends, to a

particular case."

§ 374. Effect of Express Enactment of Existing Rules,—[It is

an obvious inference from what has gone before, that enact-

ments of any specific provision on a particular subject are not

to be regarded as conclusive declarations that the law was

difEerent before." Thus, a statutory provision empowering

towns at their annual meetings to grant taxes pn the assess-

ment list which should next thereafter be completed by the

assessors, was held to be no proof that they had not that

power before." So, where an act permitting the extension

of a market house provided that one half of the same should

be let to country people and the other half to butchers,

victuallers, etc., " any law, usage or custom to the contrary

notwithstanding," the former act which had also required

the setting aside of the one-half for country people, and bad

(a) R. V. Keyn, 2 Ex. D. 163. capture within it is bad.
(J) 59 Geo. 3, c. 38, s. 2; 17 & 18 « Ludington v. U. S„ 15 Ct. of

Vict. c. 104, s. 537 ; 33 & 34 Vict. CI. 453.

c. 90, s. 53 ; 39 & 40 Vict. c. 36, ss. »» Hersom's Case, 39 Me. 476.

179, 335 (Hovering.) See State v. Miller, 23 "Wis. 634,

(c) 21 & 33 Vict. c. 109. The post, § 377.

three mile zone, too, is, in inter- " Montville v. Haughton, 7
national law, so far considered a Conn. 543.

part of the adjoining land, that " Ibid.
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probibited the sale of beef therein, was held not repealed, as

to the latter provision, there being no law, usage, or custom

to the contrary ; so that, under the later act, the selling of

beef in the part set aside for the country people, even by

such, remained prohibited." Nor is an express declaration,

in a code, of a rule of law or equity, any indication that the

rule was otherwise before."" The application of this principle

is all the more obvious in the case of] provisions sometimes

found in Statutes enacting imperfectly or for particular cases

only that, which was already and more widely the law.

[Such enactments] have occasionally furnished ground for

the contention that an intention to alter the general law was

to be inferred from the partial or limited enactment ; resting

on the maxim, expressio unius est exclusio alterius. But

that maxim is inapplicable in such cases."' The only infer-

ence which a Court can draw from such superfluous pro-

visions (which generally find a place in Acts to meet un-

founded objections and idle doubts), is that the Legislature

was either ignorant or unmindful of the real state of the law,

or that it acted under the influence of excessive caution ; and

if the law be different from what the Legislature supposed

it to be, the implication arising from the Statute, it has been

said, cannot operate as a negation of its existence (a) ; and

any legislation founded on such a mistake has not the effect

of making that law which the Legislature erroneously assumed

to be so. Thus, when in contending that debts due by cor-

porate bodies were subject to foreign attachment in the

Mayor's Court, the express statutory exemptions of the East

India Company and of the Bank of England were relied upon

as supplying the inference that corporate bodies were deemed
by the Legislature to be subject to that process, the judicial

answer was that it was more reasonable to hold that the two
great corporations prevailed on Parliament to prevent all

questions as to themselves by direct enactment, than to hold

that Parliament by such special enactment meant to deter-

" Mayor of Philad'a v. Davis, 6 397-399.
Watts & 8. (Pa.) 359. 278. (a) Per Cur. in Mollwo v. Court

'»» Nunally v. Wliite, 8 Mete, of Wards, L. R. 4 C. P. 419, 437

;

(Ky.) 584. and see per Cockburn, C. J., in
'<" See, as to proper meaning and Shrewsbury v. 8co'-t, 6 C. B. N.

application of this maxim, post, §§ 8. 1, 29 L. J. 58.
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mine the question in all other cases adversely to corporations

(o). A local Act which, in imposing wharfage dues for the

maintenance of a harbor on certain articles, expressly

exempted the Crown from liability in respect of coals im-

ported for the use of royal packets ; and the provisions in

turnpike Acts (J), which exempted from toll carriages and

horses attending the Queen, or going or returning from such

attendance ; were not suffered to affect the more extensive

exemptions which the Crown enjoys by virtue of its preroga-

tive (c). [So, an express declaration that persons interested

in the recovery of a penalty may be witnesses does not

operate as a repeal of an earlier act authoi'izing parties to

proceedings generally to be so.'" Nor would a statute

amendatory of another and giving a right of appeal in certain

cases be construed as showing that the right did not exist

before ;'" nor an affirmative statute authoi'izing a court to

permit a guardian to sell, etc., that he had no right to sell

without sucli permission.'"]

§ 875. Effect of Recitals in Statutes.—A mere recital in an

Act, whether of fact or of law, is not conclusive, but Courts _

are at liberty to consider t^e fact or the law to be different

from the statement in the recital, [nor is a party estopped

from denying by plea and putting in issue the existence of a

fact recited as such even in a public statute,'"] unless, indeed,

it be clear that the Legislature intended that the law should

be, or the fact should be regarded, as recited. If, for

instance, a road was stated in an Act to be in a certain town-

ship, or a town to be a corporate borough, the statement,

though some evidence of the fact alleged, would be open

to contradiction (d). [So, if a statute recites that a person is

a member of a company,'" that a prior life-tenant of an

(a) London Joint Stock Bank v. 410.
Mayor of London, 1 C. P. D. 17. '"* Wallace v. Holmes, 9 Blatchf.

(J) 3 Geo. 4, c. 126, s. 33, and 4 65.
Geo. 4, c. 95, s. 24. "» Dougherty v. Bethune, 7 Ga.

(e) Weymouth v. Nugent, 6 B. 90.
& S. 22, 84 L. J. 81 ; Westover v. (d) R. v. Haughton, 1 E. & B.

Perkins, 3 E. & E. 57, 28 L. J. 501, and R. v. Greene, 6 A. & E.
827 ; Smithett v. Blythe, 1 B. & 549. [And see People v. Dana,
Ad. 609. 23 Cal. 11, ante, § 133.1

"" U. 8. V. Cigars, 1 Woolw. "» Scott y. Berkely, 8 0. B.
128. And comp. ante, § 124. 925.

"" Tilford V. Ramsey, 43 Mo.
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estate is dead,'" or that a pei-son has been attainted of trea-

BOB,"' " the court will not act upon such recitals without

further evidence, or will allow them to be contradicted.""*

" The highest value which was ever put upon such recitals

was their recognition as evidence of the facts contained in

them ;'" bat this sanction was denied them when they formed

part of private Acts of Parliament, which were held to be

binding upon none but parties and privie?.""* So, in this

country, the recitals in a private act are evidence only as

against the persons who procured the enactment.'" The

reason for attaching such slight weight to the recitals in

statutes is given in an early English case: "This recital

cannot be taken to proceed but upon information, and the

Court of Parliament may be misinformed as well as other

Courts ; none can imagine they would purposely recite a

false thing to be true. . . . From hence it follows that they

do not intend any one to be concluded' by such recital

grounded upon falsehood, for he who says to the contrary

affirms that their intention is to oppress men wrongfully.'""

" When viewed as a key to the interpretation," however, it

is said, with much force, " they should in reason be deemed

conclusive of the recited facts ; because, whether really true

or not, they explain the legislative perspective in enacting

the statute, and only this is in any case gained by the inter-

preter in looking at the surroundings.' '"* As to the expres-

sion of opinion by the Legislature, as the inducement for an

enactment, upon a matter of fact of which it is the sole

"' Cowell V. ChamlDers, 21 Beav. L. R. 13 Ch. D., at p. 433.
619. "» Branson v. Wiith, 17 Wall.

'»" Earl of Leicester v. Heydon, 83. See, also, State v. Beard, 1 Ind.
Plowd. 384, 898. 460, to the effect that recitals in the

"• Wilb., p. 15. preamble of a private statute are
"» Ibid. : cit. B. v. Sutton, 4 M. admissible, and, uncontradicted

& S. 533 ; E. v. Berengor, 8 M. & and unqualified, prima facie
S. 67. evidence of the truth of the

"" Cit. Brett v. Beals, Moody matters recited, between the per-
& Malkin, 410 ; Taylor v. Parry, 1 son for whose relief it was passed
M. & G., at p. 619 ; Duke of and the State. And see ante,
Beaufort v. Smith, 4 Ex., at p. § 284.
470 ; Earl of Shrewsbury v. Scott, "« Earl of Leicester t. Heydon,
6 0. B. N. S., at p. 157 ; Wharton ubi supra.
Peerage, 13 01. & Pin., at p. 808, >" Bish., Wr. L., §50. See, also,
explained by Lord St. Leonards the statement there, that " recita-
in the Shrewsbury Peerage, 7 H. tions in the preamble must be
L. C, at p. 18 ; Sturla v. Preccia, accepted as, at least, prima facie
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judge, as, iu an act authorizing a public improvement and

subjecting adjacent landholders to taxation to defray its ex-

pense, that it is for the benefit of such persons, the correctness

or incoiTectness of such an opinion cannot, of course, be in-

quired into by the courts, but the legislative determination of

it is binding upon them.'" But e. ^.,] the 36 and 37 Vict. c.

60, s. 3, would hardly, by merely reciting that " an accessory

after the fact "is " by English law liable to be punished as

if he were the principal offender," be understood as making

so important a change of the law.'"

§ 376. When and how Erroneous Assumption by Iiegislature may

have Poroe of Enactment.—[All the instances considered, in

which the effect of producing as a result, what was assumed

by the Legislature to exist, was denied to its language, have

been of such a character as not to compel a necessary infer-

ence] that the Legislature intended to alter the law, and to

make it as it was alleged to be. A different effect, however,

would be given to an Act which showed, whether by recital

or enactment, that it intended to effect a change. If the

mistake is manifested in words competent to make the law

in future, there is no principle which can deny them this

effect (a). Such was the effect of the 4 & 5 Vict. c. 48,

which enacted that municipal corporations should be ratable

in respect of their property, as though it were not corporate

property ; but that such property, when lying wholly within

a borough the poor of which were relieved by one entire

poor rate, should continue exempt from ratability " as if

the Act had not passed." When the Act was passed, the

general opinion was that such property was exempt; 'but

later decisions settled that it was not. It was held that the

above enactment exempted them, notwithstanding the final

words, which were considered as not conveying a different

and perhaps conclusively, correct;" resolutions of the Legislature, to

citing Sedgw. 56; R. v. Sutton, 4 Comm'rs v. State, 9 Gill (Md.)
M. & S. 532; BlmondorfE v. Car- 379.

,

michael, 3 Litt. (Ky.) 472; McRey- "' People v. Lawrence, 36 Barb.
nolds V. Smallhouse, 8 Bush (Ky.) (N. T.) 177. See post, § 421.

447, 456; Allison v. R. R. Co., 10 "' See per Lord Chelmsford, in

Id. 1; Branson v. Wirth, 17 Wall. Jones v. Mersey Docks, 11 H. L.

33, 44, and referring to R. v. C, at p. 518.

Haughton, 1 Ellis & B. 501; U. S. (a) Per Cur. in P. M. Genl. v.

V. Claflin, 97 U. 8. 546, and as to Early, 12 Wheat. 148.
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intention {a). One ground on which the Exchequer Chamber

held that the attesting words, " on the true faith of a

Christian," of the abjuration oath were essential parts of the

oath, was that Parliament had put that construction on them,

when allowing tlie Jews, a few years after enacting the oath,

to omit those words when the oath was tendered to them ex

officio (J). [Thus, a proviso to a statute declaring an act

lawful which was so before, that nothing contained in the

statute should be construed to permit the doing of some

other thing within its general provisions, equally lawful

before, would undoubtedly have the effect of prohibiting the

latter thing for the future."' And conversely, where a

statute in forbidding conveyances of land to be made in a

particular manner, clearly indicated an intention that

conveyances previously so made were to be regarded as valid,

it was held operative to sustain the same.'" So, an act

imposing a penalty for the improper use of sidewalks con-

sti;ued by individuals in unincorporated villages was referred

to as distinctly recognizing the right to construct the same,

and thus relieving them of the objection of being public

nuisances."' Where a constitutional provision postponed

the date of the going into effect of statutes " ntiless otherwise

provided," the fact that other statutes alluded to a certain

act passed at tte same session and in pari materia as being in

force, was held to give it immediate effect."*

§ 377. [Even penal jurisdictiori has been held to be

conferred upon justices of the peace as by necessary impli-

cation, by a statute expressly assuming it to exist and

explicitly regulating the details of its exercise.'"] A Statute

(a) R. y. Oldham, L. R. 3 Q. B. immoral consideration, it being but
474. a recognition of the principle that

(J) 1 Geo. 1, St. 2, 10 Geo. 1, c. an inatrumeht or obligation, given
4; Salomons v. Miller, 8 Ex. 778. by a man to a woman with whom

"' Slate V. Eskridge, 1 Swan he lived in such a relation would
(Teun.) 413. not, because of the same, be void:

"8 McArthur v. Allen, 3 Cin. L. Cusack v. While, 2 Mill (S. C.)
Bui. (O.) 771. 279.

"» Oom'th V. Hauck, 103 Pa. St. '«» Swann v. Buck, 40 Miss.
536, 587. But a statute prohibiting 268.
a married man from conveying to a '" State v. Miller, 23 Wis. 634,
woman with whom he lived in though the decision concedes that
adultery more than one-fourth of a mere unfounded assumption by
his estate, would not be deemed to the Legislature of the existence of
sanction a contract founded on an a particular jurisdiction would nol

'
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of the United States enacted that the district court should,

in certain cases, have concurrent jurisdiction with the state

and circuit courts, as if (contrary to the fact) the district

court had not already, and the circuit court had, jurisdiction

But though the language plainly indicated only the opinion

that the jurisdiction existed in the circuit court, and not an

intention to confer it, this effect was nevertheless given to

the Act, to prevent its being inoperative, and to carry out

what was the obvious object of the Act {a). The district

court could not have had concurrent jurisdiction with the

circuit court, unless the latter could take cognizance of the

same suits.

§ 378. Change of Language.—The presumption of a change

of intention from a change of language, of no great

weight in the construction of any documents, seems

entitled to less weight in the construction of statutes than

in any other case ; for the variation is often to be accounted

for, not only by a mere desire of improving the

graces of style, and of avoiding the repeated use of the

same words (J), but from the circumstance that Acts are

often compiled from different sources ; and further, from

the alterations and additions from various hands which they

undergo in their progress through Parliament. Though the

statute is the language of the three estates of the realm, it

seems legitimate, in construing it, to take into consideration

that it may have been the production of many minds ; and

that this may better account for the variety of style and

phraseology which is found, than a desire to convey a dif-

ferent intention. There is no difference between a " stream"

and a " river " in the 24 & 25 Vict. c. 109, ss. 27, 28, (c)
;

nor between " ordinary luggage " in an Act, and " personal

luggage " in a by-law
;

{pE) [nor between the words " the

family of any married woman," in the body of a section of

alone be suflScient to create it: ley v. Perks, L. R. 1 Q. B. 457,

see Hersom's Case, 39 Me. 476, ante, and Lord AWaget in R. v. Frost,

§ 373. 9 C. & P. 106.

(a) P. M. Genl. v. Early, 12 (c) Rolle v. Whyte, L. R. 3 Q. B.

VFteat. 136. [OoHipate, on tbe 305.

subject of implied grant of juris- id) Hudston v. Midland R. Co.,

diction, ante, §§ 155, 156.] L. R. 4 Q. B. 366.

(6) Per BlacKburn, 0., in Had-
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an act, and "the family of the said husband and wife," in a

proviso thereto, the section making her liable for debts con-

tracted by her for necessaries for the support and maintenance

the former, and the proviso declaring that judgment should

not be rendered against her except upon proof that the con-

tract was her contract, incurred for articles necessary for the

latter,'"] So there is no material difference between " suf-

fering" and "knowingly suffering" persons to gamble in a

public house {a). To "turn cattle loose" on a public

thoroughfare, which is subject to a penalty by the Police Act,

2 & 3 Viet. c. 47, s. 54, is substantially identical with " leav.

ing cattle " there " without a keeper,' ' contrary to the High-

way Act, 5 & 6 Will. 4, c. 50, s. 74 (5) ; and the definition

in the 6 & 7 Vict. c. 86, of a hackney carriage, as a carriage

plying for hire in " any public place," is identical in mean-

ing with the earlier Act, 1 & 2 "Will. 4, c. 22, which defined

it as plying for hire in any " street or road " (c). It may
be questioned whether too much importance has not some-

times been attached to a variation of language {d). An Act

which enacted that " it shall and may be lawful " for a jus-

tice to hear a certain class of cases under 50^., and that' pen-

alties above that sum " shall " (e) be sued for in the Superior

Courts, was held equally imperative in both cases, even

though the effect was to oust the jurisdiction of the Su-

perior Courts in the former (/). So, though one section of

the 3 Geo. 4, c. 39, made a warrant of attorney to confess

judgment,""if not filed within twenty-one days, " fraudulent

and void against the assignees" in bankruptcy of the debtor

and another made it " void to all intents and purposes," if

the defeasance was not written on the same paper as the

warrant, it was held, notwithstanding the dissimilarity of

the language, that the latter section was not more extensive

than the former, but made the warrant of attorney void

>" Murray v. Keyes, 85 Pa. St. bery, L. R. 7 Ex. 869.
884, 890. (d) See ex. gr. R. v. South Weald,

(a) 9 Geo. 4, c. 61 ; 85 & 86 5 B. & 8. 391; Exp. Jarman, 4
Vict. c. 94; Bosley v. Davies, 1 Q. Ch.D. 835.

^\l^-„^- ^ («) 25 Geo. 3, c. 61. See ex. gr.

(6) Slierborn v. Wells, 3 B. & S. Haldaue v. Beauclerk, 3 Ex. 658;
784, 33 L. J. M. C. 179. Montague v. Smith, 17 Q. B. 688,

(c) Skinner v. Usher, L. R. 7 21 L. J. 73.
Q, B. 423; and see Curtis v. Em- (/) Gates v. Knight, 8T. R. 443
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only as against the assignees (a). The 137th section of the

Bankrupt Act of 1849, which made judges' orders, given

by consent by a " trader," null and void to " all intents and

purposes," unless filed, was held to have no more extensive

meaning than the provision just cited of the 3 Geo. 4, c. 39.

The word " trader," which is used in the same and the pre-

ceding sections, was held to be confined to traders who
afterwards became bankrupt ; though the word " bankrupt

"

was used in all the other sections relating to the subject.

All of them, how^ever, were prefaced by the preamble that

they related to " transactions with the bankrupt " (J).

§ 379. It has been seen that the change of language in the

later of the two statutes on the same subject has sometimes

the effect of repealing the earlier provision by implication

(o). But in those cases the change was too significant of a

changed intention to save the earlier Act even from a form

of repeal which is not favored in judicial interpretation.

The change would make no difference in the sense, when
the omitted words of the earlier enactment were unnecessary.

Thus, where the first Act, after enacting that in an " indict-

ment " for murder the manner or means of death need not

be stated, supei*fiuously provided that the term " indictment

"

should include "' inquisition," which it did ex vi termini,

without any such provision (<?), and a subsequent consolida-

' tion Act repealed and re-enacted the same enactment, omit-

ting the unnecessary interpretation clause ; it was held that

the word " indictment " was to be read in its full and estab-

lished meaning, and not in the restricted sense in which the

Legislature apparently understood it in the earlier statute (e).

So, the Merchant Shipping Act of 1854, which required,

following an earlier Act, that the transfer of ships should be

registered, but omitted the proviso of the earlier, which

(a) Morris v. Mellin, 6 B. & C. P. 439.

446, 9 D. «& K. 503; Bennett v. (c) See ex. gr. West v. Francis,

Daniel, 10 B. & C. 500, diss. 5 B. & A. 737.

Holroyd, J., and Parke, J.; and (d) 3 Hale 155; Withipole's Case,

Rolfe,B., in Bryan V. Child, 1 L. Cro. Car. 134. Aliter "informa-
M. & P. 487. See, also, Myers v. tioh," R. v. Slator, 8 Q. B. D. 267.

Veitch, L. E. 4 Q. B. 649 ; E. v. 51 L. J. 246.

T(3ne, 1 B. & Ad. 561. (e) R. v. Ingham, 5 B. & S. 357,

(J) Byran v. Child, 1 L. M. & 33 L. J. 183.

34
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declared that a transfer not registered should not be valid

for any purpose whatever, was construed as making such a

transfer void, notwithstanding the omission of the proviso

(a.) The 8 & 9 Vict. c. 106, which, after repealing a simi-

lar enactment of the preceding session, made certain leases

void when not made by deed, was construed as leaving the

unsealed document valid as an agreement; although the

repealed Act had an express provision to that effect, which

the repealing one omitted (5).

§ 380. Omission of Material Words in Former Phraseology

SuppUed.—Even where the omitted words were material to

the sense, but might be implied, the omission would not, in

itself, be considered material ; if leading to consequences

not likely to be intended. Thus, although the Bankruptcy

Act of 1869, in making an assignment by a debtor of all his

property an act of bankruptcy, omitted the words " with

intent to defeat or delay his creditors " which had been in

former Acts, it was held that no alteration had been made in

the law ; for those words had been really superfluous and

misleading (c). A statute which required witnesses before

an election commission to answer self-criminating questions,

and indemnified them from prosecution for the offences

confessed, if the commissioners certified that they had ans-

wered the questions, was held not to differ substantially

from an earlier one, which gave the indemnity only when

it was certified that the answers were true. The Court

shrank from inferring, from the mere dissimilarity of the

terms of the two Acts, and though the omitted words were

material, the improbable intention, in the later one, to pro-

tect a witness who had answered, indeed, in point of fact,

but had answered falsely or contemptuously (d). [So, where

an act permitting divorce on the ground of desertion required

(a) Liverpool Borough Bank v. (c) Be Wood, L. R. 7 Ch. 303
Turner, 3 DeG., F. & J. 503, 80 L. See Horn v. Ion, 4 B. & Ad. 78

J. 379. See also Exp. Copeland, 8 DeG.
(b) Bond V. Kosling, 1 B. & S. M. & G. 9.

371, 30 L. J. 337 ; Parker v. Tas- (d) R. v. Hulme, L. R. 5 Q. B.

well, 3 DeG. & J. 669. 37 L. J, 877. See Duncan v. Tindall, 18

313;p«»'Byle8, J.,mTidey V. Mol C, B. r68 ; Hughes v. Morris, 2

IcU, 16 C. B. N. 8. 208, 83 L. J DeG., M. & G. 849 ; McCalmout v.

-io. Rankin, Id. 403.
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that the desertion be "without the conseat of the party

deserted," and a later act omitted those wordR, it was held

that they were implied in the phrase " deserted.""']

§ 381. Variations of Phraseology Treated as Insignificant.—It

has, indeed, been said that, generally, statutes in pari

materia ought to receive a uniform construction, notwith-

standing any slight variations of phrase ; the object and

intention being the same {a). It would be diflScult, at the

present time, to give countenance to the doubt whether an

Act which made it felony to steal " horses," in the plural

applied to the stealing of one horse, in consequence of an

earlier Act having made it felony to steal " any horse " in

the singular (5). The general language of a statute which

repealed one of limited operation, and re-enacted its pro-

visions in an amended forpa, would be construed as equally

limited in operation, unless an intention to extend it clearly

appeared (e). [The importance of the principle which attaches

slight weight to mere changes of pilirasedlogy, is particularly

manifest in the construction of statutes that are substantially

re-enactments, or that are intended as revisions or consolida-

tions of others. Am to such enactments, it is well settled in

this country, that, in the absence 6f an intention to change

the law, suflBciently clearly appearing from other guides of

interpretation, or unless the change is such as, in itself^ to

render such an intention manifest and certain, mere varia-

tions in the language of such enactments from the language

of former statutes on the same subject, under which the law

has become settled, will not be regarded as intended to call

for a different construction."* And so, too, where the mean-

ing of the phrase in the former sta;tute was made clear by

'2» Ford v. Ford, 143 Mass. 577, ning, 1 Hilt. (N. Y.) 371 ; Crosswell
578. V. Orane, 7 Barb. (jST. Y.) 191 j

(a) Per Cur. in Murray v. E. I. "Hoffman v. iDelihanty, IS Abb.
Co., 3 B. & A. 215, referring to the Pr. (JST. Y.) 388 ; Douglas v. Doug-
Statutes of Limitations. las, 5 Hun (N. Y.) 140 ; Chambers

(6)-2 Hale, 865. v. Carson, 3 Whart. (Pa.)9; Oom'th
(e) Pert Cur. in Brown v. v. Kainey, 4 Watts & S. (Pa.) 186 ;

McLachlan, L. R. 4 P. C. 543.- . Hughes v. Parrar, 45 Me. 73 ;

"* Yates' Case, 4 'Johns. (N. Y.) Burnham v. Stevens, 33 N. 'H.

318 ; Be Browri; 21 Wend. (N. Y.) 249 ; McNamara v. E. R Co., 13

316, Domjnick v. Michael, 4 Sandf. Minn. 388 ; Uaston v. Merriam, 83
(N. Y.) 374; Theriat v. Hart, 3 Id. 371 ; Conger v. Barker, 11 Ohio
Hill (N. Y.) 380 ; People v. Den- St. 1 ; Overfield v. Sutton; 1 mete.
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the act itself ;'" and especially so, wlien the revision in

which the departures from the former phraseology occur was

designed to " condense as far as practicable " the former

legislation on the various subjects embraced by it."' To

illustrate : An act directing sheriffs, etc., to give certain

recognizances and bonds for the faithful execution of their

duties, provided, that actions might be instituted upon such

^recognizance by individuals aggrieved, " and if upon such

suit it shall be proved what damage hath been sustained,

and a verdict and judgment shall be thereupon given,

execution shall issue for so much only as shall be found by

the said verdict and judgment with costs, which suits may

be instituted, and the like proceedings be thereupon had, as

often as damage shall be so as aforesaid sustained." Under

this act, it was held,"' that, in a suit upon the recognizance,

the judgment was not to be entered for the penalty for the

use of those interested, but for the damage sustained by the

party suing. An act was subsequently passed "relative to

bonds with penalties, and official bonds," which provided

that "every bond or obligation which shall be given to the

Commonwealth by any public officer," may be sued and

prosecuted in the manner therein prescribed, *. e., permit-

ting only one suit and one judgment to be entered, and the

interest of all persons aggrieved to be, from time to time,

suggested on the record, and proceedings to be had by writs

of scire facias on such judgments to ascertain the amounts

which each may be entitled to recover. So much in the

earlier act as related to proceedings on the official bond of

the sheriff was clearly supplied and therefore repealed by

the later act. It was claimed, however, that " every bond

and obligation " included also the recognizance, which is

defined to be an " obligation of record.""' The earlier act

throughout, used the word " obligation " in contradistinction

to "recognizance." The later act employpd the term

" bond or obligation," except in two paragraphs, in the one

(Ky.) §21 ; Allen v. Eamsey, Id. '" See Wolverton v. Cota'th, 7
635 ; Ennis v. Crump, 6 -Tex. 84 ; Serg. & R. (Pa.) 373.
and cases infra. "* 3 Blackst., Comm.' 841 ; Will

'" Douglas V. Douglas, supra. iamson v. Mitchell, 1 Pen. & W
i2« Hughes V. Parrar, supra. (Pa.^ 11.
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of which in the words were " such bond," in the other

" any bond as atoresaid." The remedies given in these por-

tions of the statute being thus clearly confined to the bonds,

which, if the words " bonds or obligations " in the other

parts of the act were to include recognizances and therefore

repealed tlie earlier act as to such also, would leave the

system of remedies provided incomplete, it was held that

the change from the phrase " obligation " to that of " bond

or obligation " did not make the latter mean anything differ-

ent from the former, and that consequently, as concerned

the sheriff's recognizances, the latter act did not change the

former.'" An act originally read that no person holding

office, etc., should be liable to military or jury duty, nor to

arrest on civil process, or to service of subpoenas, etc., while

aettially on duty. It was re-enacted with the change of the

"nor "into "or," and of the "or "into "nor." It was

claimed, pn the strength of this change, that the phrase

" while actually on duty " must be construed as limiting

only the clause relating to service of subpoenas. But the

court refused to recognize such as the effect of so slight a

change of phraseology.'" Where an act inflicted a punish-

ment upon the father or mother abandoning hjs or her child,

and a revision of laws embodying the act referred to inflicted

the punishment " if the father and mother," etc., it was

held, that, as the variation in the language was too slight to

raise a presumption that the Legislature intended to change

the law, " and " should be read " or," in the revision."'

Conversely, a substitution, in a re-enactment of an earlier

statute, of " unlawful or forcible entry," was read " unlaw-

ful and forcible entry," as in the original act."" And where

"' McMicken v. Com'th, 58 Pa. the merits lay under the acts on
Bt. 213. The Pennsylvania acts of 1839 and 1854 from the judgment
1839 andl854directedcertain courts of the lower to the Supreme Court

:

to "proceed upon the merits of the Election Cases, 65 Pa. St. 30; it

complaint and determine finally was held that none, lay under the

concerning" certain election con- act of 1874 : Carpenter's App., 11

tests ; the constitution of 1874, art. W. N. C. 162.

viii, § 17, directs that the "trial '3» Coxton v. Dolan, 3 Daly
and determination " ot election (N. Y.) 66. See this case, post,

contests shall be by the courts," and §§ 414, 415.
the act of 1874 directs that certain '" State v. Smith, 46 Iowa, 670.

election contests shall be "tried and "' Wiuterfleld v. Strauss, 34
determined"' by certain courts. Wis. 394.

It had been held that no appeal on
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an act passed in 1866, amended and re-enacted another,

passed in 1858, providing that every conveyance not recorded

should be void as against attachment and judgment credi-

tors, but omitted the words "hereafter made," which

were in the act of 1858, it was held, nevertheless, not to

apply to conveyances executed before the latter statute had

been passed.'" All the more self-evident is this rule, where

the variation in the language of the later act is only designed

to adopt by precise language the construction placed upon

the former one."*]

§ 882. When Difference in Language Indicative of Difference in

Meaning.—As the same expression is presumed to be used in

the same senge throughout an Act, or a series of cognate

Acts, so a difference of language may be prima facie regarded

as indicative of a difference of meaning {a). [" Indeed, the

words of a statute, when unambiguous, are the true guide to

the legislative will. That they differ from the words of a

prior statute on the same subject, is an intimation that they

are to have a different and not the same construction, for it

is as legitimate a use of the legislative power to alter prior

statutes as to displace the common law.""'] A man who
sends his servants or his dogs on the land of another, would

be, in law, as much a trespasser as if he had entered on the

land in person (5) ; but an Act which imposed a penalty for

committing a trespass "by entering or being" upon land,

would be construed as limiting, by these superadded words,

the trespass to a personal entrance (c). The 59th section of

the Pilot Act, 6 Geo. 4, c. 125, which exempts from com-

'*' Gaston V. Meniam, 33 Minn. 462 ; Movers v. Bunker, 29 N. H.
271. See Bishop v. Schneider, 46 420.
Mo. 473, where, under a provision (a) Per Lord Tenterden in R. v.

of the General Statutes, adopted in Great Bolton, 8 B. & C. 74 ; Rick-
1865, that, so fur as they are the ett v. Met. R. Co., L. R. 3 H. L.
same with those of existing laws, 207. [Lehman v. Robinson, 59
they shall be construed as continu- Ala. 3l9 ; Rutland v. Mendon, 1
ing the latter in force, and not as Pick. (Mass.) 154.]
new enactments, it was held that '« Rich v. Keyser, 64 Pa. St. 86,
a provision curing defects in con- per Woodward, C. J., at p. 89.
veyances " heretofore " made, iden- (J) Baker v. Berkeley, 3 C. & P.
tical with a provision of an act S3; Dimmock v. Allenby, 7 Taunt,
passed in 1855, was confined in its 489.
operation to conveyances made be- (c) R. v. Pratt, 4 E. & B. 860;
fore the last mentioned act. and see Read v. Edwards, 17 C. B.

"* Com'th V. Messenger, 4 Mass. N. S. 245.
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pulsory pilotage any ship whatever which " is " within the

limits of the port to which she belongs, was construed as

exempting from compulsory pilotage a London vessel while

within the port of London, though on a voyage from

Bordeaux ; but she would not have been exempted under

the 379th section of the Merchant Shipping Act of 1854,

which exempts ships " navigating " within the limits of the

port to which they belong (a). [Where one act of 1772,

authorizing summary proceedings to oust a tenant, required

three months' notice before application for that purpose

to the justices, and a later one of 1863, three months'

notice before the expiration of the term, it was held

that the same meaning could not be properly given to the

latter, as had been gived to the earlier act, and that, therefore,

it did not operate as a repeal of the same, . but gave an

additional remedy."' " The Legislature of 1863 must be

presumed to have known what the language of the Act of

1772 was, and what judical construction had been placed

upon it. Then, knowing this, and yet not following it, did

they not mean that we should construe their language

according to its ordinary import ?'""

§ 383. Variation of Language in Same Act.—[The rule that

different expressions, indicate a different intent applies, of

course, also to expressions within the same act.] Thus,

where one section of the Adulteration of Food Act imposed

a penalty for selling, as unadulterated, articles of food which

were adulterated ; and another provided that the seller of an

article of food who, knowing that it was mixed with a foreign

substance to increase its bulk or weight, did "not declare the

admixture to. the purchaser, should be deemed to have sold

an adulterated article ; the former section would reach a

seller who was ignorant of the adulteration ; since, where

knowledge was intended to be an element in an offence under

(a) The Stettin, Br. & Lush. 199. in Itself very significant, was aided
But see Genl. St. Nav. Co. v. Brit, by the presumption against an
& Colon. St. Nav. Co., L. R. 4Ex. Intention to repeal; as, in the case

288. of McMicken v. Com'th, 58 Pa. St.
'*' Rich V. Keyser, supra. 313, ante, § 381, was the contrary
"'Ibid.,, at p. 89. It will be construction of the language there

observed, that, in this case, this before the court,
effect of the, change of language,
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I

the Act, the Legislature had conveyed its intention in express

terms (a). In an Act (59 Geo. 3, c. 60) which provided

that no person should acquire a settlement in a parish

by a forty days' residence in a tenement rented by him,

unless, if a house, it was " held," and if land, it was

" occupied " by him for a year, efiEect was given to the

two different words as expressing different ideas, by holding

that a house need not be " occupied " for the purpose of

acquiring a settlement (J) ; though, it was observed, this was

probably not really intended by the Legislature (c). The

9 Geo. 4, c. 14, which admits of no acknowledgment

of a debt to bar the Statute of Limitations unless it be

signed by " the party chargeable thereby," was held not

satisfied by the signature of an agent, partly because other

provisions spoke expressly of agents as well as of principals,

and thus showed that the iLegislature had not' in its

contemplation the maxim that qui facit per alium facit per

se {dy. [And so, iii a case already referred to,'" the use of

the word " bond " in the portions of the act giving the

remedy, narrowed the construction of the phrase " bond or

obligation " previously used, and precluded their construction

as embracing recognizances.-

§ 884. Omitted Words of Earlier Act when not supplied in Later,

—[An omission in a later Act of words used in an earlier

one, and not supplied by any natural sense of the words

employed'" or suggested by the interaction of some other

rule of construction,'" cannot be read into the later statute

so as to restrict its opei-ation ;'" although, it may seem likely,

that the omission of the qualifying words was uninten-

(a) Fitzpatrick v. Kelly, L. B. 8 429; Wiley v. Crawford, 1 E., B.
Q. B. 337. See Pope v. Teaile & E. 253.
and Roberts v. Egerton, L. R. 9 (d) Hyde v. Johnson, 2 Bins. N.
Q. B. 494, 43 L. J. M. C. 129 and 0. 776.
135. "* McMlcken v. Com'th, supra,

(S) R. V. North CoUingham, 1 B. ante, § aSl.

& C. 578; R. v. Great Bolton, 8 "» See Ford v. Ford, 143 Mass.
B. & 0. 71. / 577, ante, § 380.

(e) Per Best, J., in R. v. N. "» As to the presumption against
CoUingham, ubi sup. See other retrospective operation: see Gaston
lllust. in Lawrence v. King, L. R. v. Merriam, S3 Minn. 271, ante,
8 Q. B. 845 ; Exp. Gorely, 4 DeG. § 381.

J. & 8. 477 ; Gale v. Laurie, 5 B. «fe "' See, for an instance, R. v
0. 156; Cornhill v.Hudson,8 E.&B. Llangian, 4 B. & S 249 • 83 L. J

M. 0. 225, ante, § 199.
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tional.'" Thus when an act subjected certain vegetable

substances "used for cordage" to duty, and a later act

enumerated as dutiable the same substances, without adding
the qualifying words " used for cordage," the court refused

to supply the same."* So, where an act prohibited the

carrying of concealed weapons, with an exception as to per-

sons journeying out of the state, and a later act, covering

the whole subject-matter of the former and consequently

repealing it, omitted this exception, it was held to be wiped
out."* Again, where the later of two acts upon limited

partnerships omitted the infliction, prescribed by the earlier,

of a penalty for the omission of certain matters required by
both, the court said :

" we must presutne that the [earlier]

act . . and the decisions under it were well known to the

law-makers at the time the [later] act . . was passed. The
omission to prescribe the penalty . . is good reason for

concluding that no such liability was intended."' As applied

to the construction of revisions and codifications and their

effect upon such portions of the older enactments incorpo-

rated in them, which they do not reproduce, the effect of their

omission has been already considered."* Unlike a mere
change in the phraseology, such an omission, which cannot

of course be supposed to have been unintentional,"' is, in

general to be regarded as a repeal of the omitted acts or pro-

visions, and the courts are not at liberty to revive them, by
construction."']

§ 385. Words construed in Bonam Partem.—It is said, and in

a certain and limited sense truly, that words must be taken

in a lawful and rightful sense. When an Act, for instance,

gave a certain efficacy to a fine levied of land, it meant only

a fine lawfully levied (a). The provision that a judgment

"* Woodbury v. Berry, 18 Ohio Creditors, 11 La. An. 470 ; Bucii
St. 456. And comp. ante, § 16. v. SpofEord, 31 Me. 34 ; Pingree v,

'« Wills V. Russell, 100 U. S. Snell, 43 Id. 58; Broaddus v

621. Broaddus, 10 Bush (Ey.) 399
•« Poe V. State, 85 Tenn. 495. Campbell v. Case, 1 Dak. 17
'« Eliot V. Himrod, 108 Pa. St. Tafoya v. Garcia, 1 N. M. 480

569, 573. See, also, ante, § 199. and cases in preceding notes, and
»» See ante, §§ 201-208. ante, §§ 195-186, 201, 202.
"' State V. Clark, 57 Mo. 35. (a) Co. Litt. 381b ; 2 Inst. 590.

"'See Ellis v. Paiije, 1 Pick. [And "entitled" means legally

(Mass.) 43, 45; Blackburn v. entitled: ante,' p. 155, note (J).

Walpolo, 9 Id. 97; Stafford v. See also § 44.]
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in the Lord Mayor's Court, when removed to the Superior

Court, shall have the same efEect as a judgment of the latter,

would not apply to a judgment which* the inferior tribunal

had no jurisdiction to pronounce (a). So, an Act which

requires the payment of rates as a condition precedent to the

exercise of the franchise would not be construed as exclud-

ing from it a person who refused to pay a rate which was

illegal, though so far valid that it had not been quashed

or appealed against (5). A statutory authority to abate

nuisances would not justify an order to abate one, when it

could not be obeyed without committing a trespass (c). A
highway surveyor, who is required by the Highway Act of

1862 to " conform in all respects to the orders of the board

in the execution of his duties," is, like the clergyman who
had sworn canonical obedience to his bishop {d), bound to

obey only lawful orders, which his superior has authority to

give ; so that he is personally liable for his act, if the board

had no jurisdiction to make the order under which he did

it (e). The 199th section of the Companies Act, 1862,

providing for the winding up of companies of more than

seven members not registered under the Act, applies only

to companies which may be lawfully formed without regis-

tration, but not to those which are prohibited unless regis-

tered {/). [Perhaps, upon this ground, as well as that of a

presumption against an intended operation beyond the im-

mediate or specific object of the enactment, rest the decis-

ions that an act validating certain sales made by persons in

a fiduciary capacity in whose appointment or qualification

there existed some defect or irregularity, cured only defects

in proceedings of such courts as had jurisdiction of the sub-

ject-matter, and did not validate a sale made by a trustee

who was irregularly or defectively appointed or qualified

by a court that had no jurisdiction to make such an appoint-

(a) Bridge v. Branch, 1 C. P. D. borough, 1 Ex. D. 344.
633- „ „ W Long v. Grey, 1 Moo. N. S.

(J) R. V. Windsor (Mayor of), L. 411.
R. 7 Q. B. 908. See, also, Bruyeres («) Mill v. Hawker, L. R. 10 Ex.
V. Halcomb, 3 A. & E. 881. 03 ; comp. Dews v. Riley, 11 C B.

(c) Publ. Health Act, 1875, 38 & 434, 3 L. M. & P 644.
89 Vict. c. 53; Mayor of Scar- (/) Be Padstow, etc., Assoc. 30
borough V. Rural Authority of Scar- Ch. D. 137, 51 L J 345.
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ment ;"* that an act declaring in force all ordinances of a

city or other corporation " in operation " at the date of its

passage, did not embrace one which had before been judi-

cially pronounced inoperative ;"° and that an act authorizing

the conveyance by a certain county to the state of such lands

as the former should then hold by virtue of tax deeds

issued upon sales for delinquent taxes theretofore inade, was

inapplicable to lands of which the tax deeds held by the

county were void on their faces, though there were no lands

to which the act, thus construed, could apply.'"]

§ 386. Multiplicity of Words.—Whei'e words have each a

separate and distinct meaning, its exact sense ought, prima

facie, to be given to each ; for the Legislature is not supposed

to use words without a meaning. But the use of tautologous

expressions is not uncommon in statutes. Thus, an Act

which makes it felony "falselj' to make, alter, forge, or

counterfeit" a bill of exchange, gains little in strength or

precision by using four words where one would have sufficed.

It cannot be doubted that he who falsely makes, or alters, or

counterfeits a bill is guilty of forging it (a). [It is not per-

missible, therefore, to wrest words from their proper and

legal meaning, simply because they are superfluous ;"" just

as it is unsafe, in the construction of a special act, to depart

from the plain meaning of its language in order to give it

any other efFect than that of an express affirmation of a duty

which would otherwise have been implied.'"]

§ 387. Same and Different Meanings in Same Word,—^It has

been justly remarked that, when precision is required, no

'" Halderman v. Young , 107 to constitute a board of health,

Pa. St. 324. etc., was held to authorize the
"0 Allen V. Savannah, 9 Ga. appointment of a woman.) And the

286. limitation to twenty days of the
'" Haseltine v. Hewitt, 61 Wis. time within which a certiorari

121. And see ante, § 115. A might be taken to the judgment of

general statute relating to gaming, a justice of the peace was lield to

giving an action to recover money apply only in cases \\ here the jus-

lost at gaming to the loser or " any tice had Jurisdiction : Graver v.

other person," does not molude Fehr, 89 Pa. St. 460, 464 ; and see

the wife of the loser, but means Lacock v. White, 19 Id. 495.

persons competent to sue : Moore (a) Teague's Case, K. & K. 33.

V. Settle, 82 Ky. 187. (See '« Hough v. Windus, L. R. 13

Opln. of -Justices, 136 Mass. Q. B. D. 339.

578, where an act authorizing the "* See Morris, etc., Co. v.

governor to appoint nine persons State, 24 N. J. L. 63.
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safer rule can be followed than always to call the same thing

by the same name {a). [" It is the bungling attempts of the

penman to say the same thing in different words, which so

frequently involves the meaning of the Legislature in uncer-

tainty.'""] It is, at all events, reasonable to presume that

the same meaning is intended for the same expression in

every part of the Act (5). But the presumption is not of

much weight. In the 12 & 13 Vict. c. 96, for instance,

which makes any "person " in a British possession charged

with any crime at sea liable to be tried in the colony, and

provides that where the offence is murder or manslaughter

of atay " person " who dies in the colony of an injury

feloniously inflicted at sea, the offence shall be considered as

having been comniitted wholly at sea ; the word " person "

would include any human being, when relating to the sufferer,

but would, as regards the offender, include only those persona

who, on general principles of law, are subject to the juris-

diction of our Legislature, and responsible for their acts (o).

In the enactment which makes it felony for anyone, " being

married," to " marry " again while the former marriage is in

force, the same word has obviously two different meanings,

necessarily implying the validity of the marriage in the one

case, and as necessarily excluding it in the other (^d). So, it

seems to have been once thought, that, in the Act of Anne,

which gave the loser at play a right to recover by action his

losses above lOZ., when lost at a single sitting, and gave an in-

former the right to recover them, and treble value besides, if

the loser did not take proceedings in time, the expression "a
single sitting " might receive two different meanings, accord-

ing as the plaintiff was the loser, or an informer : that is,

that a sitting suspended for dinner should be held single and

continuous when the loser sued, but be broken into two

(a) Sir G. C. Lewis, Obs. and the judgments of Cockbuiii, C. J.,

Reas. in Polit., vol. i. p. 91. in Smitli v. Brown, L. R. 6 Q. B.
'" Mayor of Philad'a v. Davis, 6 739, and of Baggalay, L. J., in the

Watts & S. fPa.) 269. 278, per Franconia, 3 P. D. 174.
Gibson, 0. J. (c) See U. S. v. Palmer, 3

(J) Courtauld v. Legh, L. R. 4 Wheat. 631 ; and see R. v. Lewis,
Ex. 40, per Cleasby, B.' ; R. v. Dears., 0. & B. 183, and othei
Poor Law Comm'rs, 6 A. & E. 68, cases cited, sup. § 174 et seq.
per Lord Denman. Se Kirkstall (d) R. v. Allen, L. R. 1 C. 0.
Brewery, 5 Ch. D. 535. Comp. 867.
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sittings when the action was brought bj the informer ; on

the ground that in the one case the act was remedial, and

therefore entitled to a beneficial construction, while in the

latter it was penal, and therefore was to be construed strictly

{a). But unquestionably the interpreter is bound, in general,

to disclaim the right to assign different meanings to the same

words on the ground of a supposed general intention of the

Legislature (J).

§ 388. Particular Expressions Frequently Used in Statutes.

Gender, Number, etc.—It may be convenient to mention, in

this connection, the meaning in which a few words and

expressions in frequent use in statutes, are, ingeneral, under-

stood. It has been enacted [in England], that, in statutes

passed after 1850, words importing the masculine gender

include females,'" the singular includes the plural,'" and the

plural the singular,"' unless the contrary is expressly

provided. The word " land " includes messuages, tenements

and hereditaments, houses and buildings of any tenure, unless

there are words to exclude houses and buildings, or to restrict

the meaning to tenements of some particular tenure,'" and

(o) Bones v. Booth, 2 W. Bl. Croskey v. Manuf'g Co., 48 111.

1226. [Comp. post, § 514.] 481 ; (but see Puryear v. Puryear,
(J) Per Lord Denman in R. v. 4 Bax. (Tenn.) 526 ;) lands, tene-

Poor Law Com., 6 A. & E. 56. ments and hereditaments, and all

'" See similar construction, rights thereto and interests therein

ante, § 103: also Smith v. Allen, or appurteniant thereto : Alexander
31 Ark. 268, where a slatutory v. Miller, 7 Heisk- (Tenn.) 65 ;

provision "when any man shall Cincinnati College v. Yeatman, 30
die leaving minor children and no Ohio St. 276 ; Lawrence v. Belger,

widow," was held to apply to a 31 Id. 175 (ve-sted remainders)

;

woman dying, leaving a minor State v. Tichenor, 41 N. J. L. 345
child and no husband. Comp. R. (ways appurtenant : but see Taylor'

V. Smith, R.&.R. 267, that, "his" v. Welbey, 36 Wis. 42, that

includes "hers." "inclosure" includes only the
'** Recognized in Garrigus v. tract surrounded by an actual

Comm'rs, 39 Ind. 66, but as appli- fence, and the fence, but not a
cable only where the clear sense of part of the highway outside, of

the words, as shown by the con- which the owner of the tract has
text, renders such construction the fee,—under an act limiting

necessary. the right of distraining animals
'" See State v. Main, 31 Conn, damage feasant to those doing so

572, where keeping a house of upon an inclosure) ; People v. N.
ill-fame was held punishable under Y. Tax, etc., Comm'rs, 23 Hun
a statute against keeping '

' houses" (N. Y.) 687 (easements) ; People v.

of ill-fame. See, also. Hill v. N. Y. Tax, etc., Comm'rs, 82 N.
"Williams, 14 Serg. & R. (I'a.) 287, Y. 459 (foundations, columns and
289. superstructure of elevated railway.

'" See ante, g 3. It means See Frankfort, etc., Turnp. Uo.

the land with the improvements : v. Com'tli, 83 Ky. 386, that the
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the words "oath," "swear," and "affidavit,"'" include

affirmation, declaration, affirming and declaring, in the case

of persons by law allowed to declare or affirm, instead of

swearing {a). [The " passage " of an act, in general, means

its completion as a law, by the approval of the executive, its

passage over his veto, or the expiration of the time limited

for its return if neither signed nor vetoed.'"]

When imprisonment is provided, immediate imprisonment

is generally understood (5), and " forfeiture " means forfeiture

to the Crown, excopb when it is imposed for wrongful deten-

tion ur dispossession ; in which cases the forfeiture goes to

the benefit of the party wronged (o). [A difference is said

to exist between a forfeiture at common law, and a forfeiture

given by statute ; the former operating to change the

property only after some step taken by the Government to

assert its title ; the latter divesting the thing forfeited,

and vesting it in the Government, etc., immediately

or upon the performance of some future act, according to

the will of the Legislature,—immediately where no future

time or act is pointed out by the statute, so as to bar any

action or defence to which the offender would otherwise, as

owner, be entitled.'"] "When a " second offence " is the

subject of distinct punishment, it is an offence committed

after conviction of a first {d). [And, it may here be added,

interest of a turnpike company in writing, made before and attested
a turnpike is /included under by one wlio has authority to
"property" in a taxing act. administer the same: Enapp v.

So improved land was held to Duclo, 1 Mich. (N. P.) 189; Wind-
include ground appropriated for a ley v. Bradway, 77 N. C. 33.
railroad : Road in Lancaster, 68 See Harris v. Lester, 80 111. 807.
Pa. St. 396 ; improvements, under (a) 13 & 14 Vict. c. 21, § 4.
meclianics' lien laws, to include "» Logan v. State, 8 Heisk.
repairs and additions : Getcbell v. (Tenn.) 442. It may mean its
Allen, 84 Iowa, 559 ; and see taking effect : see ante, §8 181, 298
Schmidt v. Armslropg, 72 Pa. St. note.
855 : but not ordinary houses, (J) 8 Rep. 119 ; comp. 11 & 12
under an act relating to improve- Vict. c. 43, s. 25.
monts, etc., in works erected on (c) 1 Inst. 159; 11 Rep 60.
colliery leaseholds : Schenley's >" Sedgw., p. 78, cit. Wilkins v.
App., 70 Id. 98; and the "im- Despard, 5 T. R. 112; Roberts v.
provement" of a street, in an act Wethernll, Salk. 223 ; 12 Mod. 92

;

requiring nolicc before the passage U. S. v. Bags- of CofEee, 8 Cranch,
of an ordinance for that purpose, 898 ; Bennett v. Art Union 5
was held to include its vacation

:

Sandf . (N Y ) 614
State V. Chambersburg, 39 N. J. (d) 2 Inst. 468. "fBish., Wr. L.,

^\^F-K ^ , . . I 240, cit. People v. Butler, 3
"» An affidavit is an oath in Cow. (N. Y.) 347.]
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the " same offence," as used in a constitutional provision,

forbidding a person to be twice put in jeopardy of life and

limb for the same offence, means the same both in law and

fact, so that, where an act is an offence by the articles of war

and also by the criminal law, a trial and acquittal upon a

charge of it by a court-martial will not shield the perpetrator

from indictment for it.""] When a statute requires that

something shall be done " forthwith," or "immediately," or

even " instantly," it would probably be understood as allow-

ing a reasonable time for doing it {a). An application to

deprive a plaintiff of costs, which must be made " at the

trial," was deemed made in time, when made an hour after

the trial was over, and the judge was trying another

cause (J).

§ 389. Day, Week, Month, etc.—Half a year consists of 182,

and a quarter of 91 days (o). The word " month " means

calendar month,'" unless words be added showing lunar

month to be intended (d). [A " day " means the whole of

24 liours from midnight to midnight."*] It used to be laid

"^ U. S. V. Cash'el, 1 Hugh, construed a delegation of legisla-

553. See § 517. note 13. tive power.]
(a) See Toms v. Wilson, 4 B. & (c) Co. iUitt. 135b; 5 Eep. 61 ; 30

S. 455, 33 L. J. 3.3 & 383; Fois- Jac. 166. [Comp. Bish., Wr. L.,
dike V. Stone, L. R. 8 C. P. 607; § 106: "A. year . . embraces 365
j)a»' Cockburn, C. J., in G-rifflth v. days, or 366, according as the par-

Taylor, 3 C. P. D. 303 ; Massey v. ticular year in question happens
Sladen, L. R. 4 Ex. 13 ; R. v. to be a leap year or not. Still the
Aston, 1 L. M. & P. 491. Comp. meaning of this terra may vary
Exp. Sillence, 47 L. J. Bkcy.'87 ; with the subject and the evident
Gibbs V. Stead, 8 B. & 0. 533 ; intent :" cit. Engleman v. State, 3

Tennant v. Bell, 9 Q. B. 684. Ind. 91 ; Pari^ v. Hiram, 13 Mass.
(b) Jud. A. 1875, ord. 55 ; 363 ; Thornton v. Boyd, 35 Miss.

Kynaston v. Mackinder, 47 L. J. 598;'Barllett v. Kirkwood, 3 Ellis

Q. B. 76. See, also. Page v. & B. 771.]

Pearce, 8 M. & W. 677. Comp. "' Hunt v. Holden, 3 Mass. 170;

R. V. Berks. 4 Q. B. D. 469. Avery v. Pixley, 4 Id. 460;

[Compare ante, § 347—In an act Churchill v. Bank, 19 Pick. (Mass.)

concerning the licensing of the sale 533; Brudenell v. Vaux, 3 Dall.

of liquors in a certain county, and fPa.) 303 ; Com'th v. Chambre, 4
providing that it should go into Id. 143 ; Moore v. Houston, 3 Serg.

effect if a majority of the voters of & R. (Pa.) 144 ; Gross v. Fowler,

said county should so determine, it 31 Cal. 393 ; Bish., "Wr. L,, § 105,

was held that this meant a major- and cases there cited. And see

ity of the voters voting on that Snyder v. Warren, 3 Cow. (N. Y.)

subiect at a general election

:

518 ; Parsons v. Chamberlain, 4
Walker v. Oswald (Md.) 11 Centr. Wend. (N. Y.) 513 ;

People v.

Rep. 123. SeeState V.Hayes, 61 Kew York, 10 Id. 393.

N. H. 264, 330, for the principles (d) 13& 14 Vi9t. c. 21, s. 4.

of construction of an act of similar '" Zimmerman v. Cowan, 107

kind, as to whether it was to be 111. 631; Kane v. Com'th, 89 Pa.



541 PAETIOULAB EXPEB8SI0NS. [§ 389

down as a general rule that conrts refused to take notice of

the fraction of a day, for the uncertainty, which is always

the mother of confusion and contention (a) ; and in civil

cases, a judicial act, such as a judgment, is taken conclusively

to have been done at the first moment of the day (i). But

as regards the acts of parties, including, in this expressiorij

acts which, though in form judicial, are in reality the acts

of parties, the courts do notice such fractions, whenever

it is necessary to decide which of two events first happened (c).

Thus, they will notice the hour when a party issued a wjit

of summons, or filed a bill, or delivered a declaration, or the

sheriff seized goods (d). A person who was keeping a dog

at noon without a license would not escape fi'om conviction

by procuring a license at one p.m. (e). Where the title of

the Crown and of the subject accrue on the same day, the

title of the Crown is preferred (/"). [The doctrine that the

law knows no fraction of a day, has, in general, been adhered

to in this country,'" both as to contract rights and statutes.

So, in regard to a statute relating to the filing of affidavits

of renewal of mortgages,'" or affidavits of defence,'" or to

the service of notices,'" or the assessment of taxes.'" But,

both as to contracts and statutes, the rigidity of this rule has

been much relaxed, and the same has, indeed, been said to

be inapplicable, in cases where the purposes of justice

St. 523 (prohibiting liquor selling (d) 2 Lev. 141, 176 ; and per Cur.

on the day of a public election), in Edwards v. Reg., 9 Ex. 628.

See post, § 534. (e) Campbell v. Strangeways, 3

(a) 3 Rep. 36a ; Clayton's case, 5 C. P. D. 107.
Rep. lb. (/) R. V. Crump, 3 Ves. 295; 2

(J) Shelly's case, 1 Rep. 98; Shaw, 481; R. v. Giles, 8 Pri. 293 ;

Wright V. Mills, 4 H. & N. 488, 38 Giles v. Grover, 9 Ring. 138

;

ju. J. Ex. 323. Edwards v. R., 9 Ex. 628 ; 33 L. J.

(c) Per Grove, J., in Campbell v. 165.
Strangewnys, 3 C. P. D. 107; per '«» See Bish., Wr. L., § 108.

Lord Mansfield in Combe v. Pitt, Also Zimmerman v. Cowan, 107
3 Burr. 1434; per Patteson, J., in 111. 631.
Chick V. Smith, 8 Dowl. 887

;
per "» Griffln v. Forrest, 49 Mich.

Cur. in Edwards v. Reg. 9 Ex. 638, 309.
33 L. J. 165 ;

Thomas v. Desanges, "" Duncan v. Bell, 38 Pa. St.

3B. & A. 286; Sadler v. Leigh, 4 516. But see Brun v. David, 1

Camp. 197; Woodland v. Puller, Bro. (Pa.) 833.
11 A. & E. 859 ; Tomlinson v. Bui- "s Dullv v" Osden 64 Pa St.
lock, 4 Q. B. D. 233 ; Clarke v. 240. ^
Bradlaugh, 8 Q. B. D. 63, 51 L. J. «» Plowman v. Williams, 3
1. See lurther, post, §§ 497, 498. Tenn. Ch. 181.
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require the court to notice fractions of a day;'" and, of

course, where a case turns upon the question of priority of

one act over an other, the party on whom the burden of

proof lies, fails, if he merely shows that both were done on

the same day.'"

[No such rule applies as to fractions of a week.'"

Prima facie, a week is a definite period of time, commencing

on Sunday and ending on Saturday ;'" or, at least, according

to more general acceptation, a period of seven days. Thus,

whei-e an order of court required commissioners, appointed

on an application for the division of a township, to give

certain notices by publication in newspapers, " three weeks

before the time " of their meeting, it was held that three

insertions in three successive weeks, but within less than

twenty-one days before the meeting, was not a compliance

with the order;"* and a statutory requirement of publication

for three weeks successively, has been held to mean a publi-

cation for twenty-one days, and not satisfied by three insertions

in three successive issues of, a weekly paper, published, the

last within sixteen days of the first.'" There is said to be a

difEerence, however, between a requirement of the kinds just

referred to, and one that calls for publication "during a

given number of successive weeks," or " by a given nnniber of

insertions in newspapers in successive weeks,'"" not appar-

ently contemplating publication of a certain duration before

the doing of the act conditioned upon the notice thus provided.

So, where a statute required publication of notice for six weeks

successively, once in each week,'" or for six successive

""See Cine. B'k v. Burkhardt, "* Be North Whitehall Tp.
100 U. 8. 688; Cromelien V. Brink, supra, cit. Early v. Homans, 16
29 Pa. St. 533, 536 ; Hampton v. How. 610.
Erenzeller, 3 Bio. (Pa.) 19; Plow- '" Loughridge v. Huntington, 56
man v. Williams, supra; Neale v. Ind. 353. And see Meredith v.

Ulz, 75 Va. 48Q. And, as to Chancey, 59 Id. 466.
commencement of statutes, see "' Re North Whitehall Tp.,
post, § 498, and of constitution, supra, at p. 160. Comp. Build'g
post, S 534. Aps'n v. Thompson, 13 Phila. (Pa.)

"' Richards v. Fox, 53 N. Y. 511.
Super. Ct. 36. i" Olcott v. Rohinson, 31 N. Y.

'" Be North Whitehall Tp., 47 150 ; Wood v. Morehouse, 45 Id.

Pa. St. 156, 161. 868 ; and see Sheldon v. Wright, 7
'" Ronkendorfl v. Taylor, 4 Pet. Barb. (N. Y.) 89.

861.

35
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weeks,'" it was held that the notice was sufficient if published

in six successive numbers of a weekly paper, though the first

publication was less than six weeks before the event ;"* nor,

of course, does the fact, that, between the date of the first

and that of the last appearance of the notice, the publication

of the newspaper is changed from one day in the week to a

•subsequent day in the same week, aflEect its sufficiency.'"]

§ 390. Computation of Time.—In the coiuputation of time,

distinctions have been made by the Courts which were

founded chiefly on considerations of convenience and justice.

The general rule, anciently, seems to have been that both

terms or endings of the period given for doing or suffering

something were included ; but when a penalty or forfeiture

was involved in non-compliance with a condition within the

given time, the time was reckoned by including one and

excluding the other of the terminal days (a). A distinction

was afterwards made, depending on whether the point from

which the computation was to be made was an act to which

the person against whom the time ran, was privy or not.'"

Thus, if the time ran from when he was arrested, or received

a notice of action, it might justly be computed as including

the day of that event ; but not so, if it ran from the death

of another person (b) ; a fact of which he would not, as in

the previous cases, necessarily be cognizant. But it has also

been laid down that when a period of time allowed to a per-

son is included between the dates of two acts to be done by
another person, as where it is enacted that no action shall be

brought against a justice until notice of the intention to

bring it has been given to him a month before the writ is

issued, both the terminal days are to bo excluded (c). The
notice having been given on the 28th of April, the action, it

"8 Stoovei's App., 3 Watts & S. Garland, 15 Ves. 347 ; per Parte, B..
(Pa.) 154. in Young v. Higsjon, 6 M. & W.

"9 See, also, Pearson v. Bradley, 63; Newmau v. audwicke. 3 Nev.
44 111. 250 ; Fry v. Bidwell, 74 Id. & P. 368.
381. (c)Pcr Alderson, B.. jnTouDgv.

'«» Stoever s App.. supra. Higgon, 6 M. & W. 53. See Pel-
(a) De Morgan, Coinp. Aim. cited lew v. Wonlord, 9 B. & C. 134 ;

in Sir G. C. Lewis' Obs. and Reas. Blunt v. Heslop, 3 Nev & P 553
in Politics, 1, 887n. 8 A. A E. 134; K. v. "West Riding,

"' See Hodgson v. Roth, 33 La. 4 B. & Ad. 685 ; Weeks v. Wray,

"^"/.^^i- .. ^ ^ I'-B.-S Q. B. 312.
( /) Per Su' T. Grant in Lester v.
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was held, was rightly brought on the 29th of May ; what

was requisite was that two days of the same number should

not be comprised in the computation (a). [On the other

hand, it was held in Pennsylvania, under a statute of entirely

similar purport, that the proper rule was to include the first

day and exclude the last ;'" so that, the notice having been

given on May 19, suit was held properly commenced on

June, 18."' A distinction has also been drawn between the

computation from and act done and from a particular day,

in the former case the day upon which the act was done being

included, in the latter excluded."* But this " shadowy dis-

tinction " has been said to be exploded,"* while the differ-

ence between an act to be done before, and one to be done

after the expiration of a given number of days, is s^id to be

equally insubstantial,"' However this may be, none of the

distinctions indicated seem to have been generally in this

country conceded to have much or controlling weight, and

whilst the de.eisions cannot be said to be in perfect accord,

the weight of authority seems to be, that one of the termi-

nal days should be excluded,"' and that, ia general, this

should be the first day."'

(o) Freeman v. Read, 4 B. & 8. Keigejsberger v. St^pp, 91 Id. 311;
174, 32 L. J. M. C. 226. See, also, Kerr v. Haverstick, 94 Id. 178;
Webb V. Fairmanner, 3 M. & W. Beckwith v. Douglas, 25 Kan. 229;

473 ; R. V. Price, 8 Moo. P. C. English v. Williamson, 34 Id. 212;
203; Migotti v. Colville, 4 C. P. D. Cable v. Coates, 36 Id. 191; White
233, 48 L. J. «95; Jee Southam, 19 v. German Ins. Co. 15 Neb. 660;
Ch. D. 169, 51 L. J. 207. McGavock v. Pollack, 13 14. 535 ;

'«* Thomas v. Afflick, 16 Pa. St. Cook v. Moore, 95 N. C. 1 ; and
14. see Walsh v. Boyle, 80 Md. 262.

"' Ibid. This was the rule in Pennsylvania,
'" Castle V. Burdett, 3 T. R. under Goswiler's Est.. 3 Pen. &

623 ; Arnold v. U. S., 9 Cranch, W. 200 ; but this case was over-

104 ; Atkins v. Sleeper, 7 Allen ruled by Thomas v. Affliok, supra,

(Mass.) 487; Handley v. Cunning- and Barber v. Chandler, 17 Pa. St.

ham, 13 Bush (Ky.) 402. 48, the decisions in which were
'*' Cromelien v. Brink, 29 Pa. regi'etted in Cromelien v. Brink,

St. 522, 524. supra, at pp. 524, 525. By act of
i8» See Thomas v. AfSick, supra, assembly, however, of 30 June,

at p. 15. 1883, the rule in Goswiler's Est.
"' Stebbins v. Anthony, 5 Ool. is re-instated : Edmundson v.

348 ; Com'th v. Maxwell, 27 Pa. Wragg, 104 Pa. St. 500. In sup-

St. 444. port of the same rule are cited, in
'** See Columbia Twrnp. Road V. Cromelien v. Brink, supra, at p.

Haywood, 10 Wend. (N. T.) 422

;

525, the following cases : Homan v.

Misch V. Mayhew, 51 Cal. 514 (three Liswell, 6 Cow. (N. Y.) 659; Exp.
days); Brown v. Buzon, 24lnd. 194; Dean, 2 Id. 605 ; Cornell v. Moul-
Catterlin v. Frankfort, 87 Id. 45; ton, 3 Denio (N. Y.) 12; People v.
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§ 391. [A few generally recurring phrases may be noticed

here. Where time is to be computed " from " or " after "

the day of a given date—and there is said to be no difiEer-

ence between " from the date " and " from the day of the

date""'—that day is, in general, to be excluded from the

computation.'"

[Where a statute required thirty days' publication " before"

the day of sale, the day of publication was held to be included

in the computation.'" So, where the requirement was three

months' service " previous " to the first day of the term.'"

But under an act requiring notices to be posted four weeks
" previous " to the day of sale, a sale on May U, the notice

having been posted on April 16, was held premature.'"

[An order requiring the filing of a bill of exceptions, etc.,

" by " a certain date, was held complied with by filing it on

that date.'"]

Again, when so many "clear days" (a), or so many days

" at least " (&), are given to do an act, or- " not less than "

so -many days are to intervene, both the terminal days are

excluded from the computation. [And so, where an act

required thirty days' notice of a tax sale, and provided that

" said day of sale shall be after the expiration of thirty days'

notice, it was held that both the day of giving notice, or of

Sheriff, 19 Wend. (N. Y.) 87; of days before the return day,
Portland B'k v. Maine B'lf, 11 both the day of service and that of
Mass. 304 ; Bigelow v. Wilson, 1 return were held ejcluded, the
Pick. (Mass.) 485; Varin v. Edmon- former by the rule of construction
son, 10 111. S70 ; Weeks v. Hull, 19 prescribed by Rev. St. 3. § 3, subd.
Conn. 376; Carson v. Love, 8 11, and the latter by the terms of
Yerg. (Tenn.) 315. the act. And see O'CoDnor v.

"» See Pugh v. Duke of Leeds, Towns, 1 Tex. 107.
Cowp. 714; Cromelien v. Brink, 29 '" Higley v. Gilmer, 3 Montanii,
Pa. St. 523, 624. 433. A statute authorizing plain-

"» See Bemis v. Leonard, 118. tiff to take a judgment by defiiult
Mass. 503 ; Good v. Webb, 52 Ala. on the third Saturday following
453 ; Wood v. Com'th, 11 Bush the return day of the original writ,
(Ky.) 330 ; Handley v. Cunning, unless an affidavit of defence be
ham, 13 Id. 403; Bish., Wr. L., "previously" filed by defendant,
§ 81a; post, § 498. is held to give the latter the whole

"' Northrop v. Cooper, 28 Kan. of the third Saturday for the filing

433. ,.
,

of the aflldavit: Gillespie V. Smith,
"» English V. Ozburn, 59 Ga. IS Pa. St. 65. See Endlich, Aff.

892. of Del, §8 849-353.
'»» Ward V. Walters, 63 Wis. 39. (a) Liffen v. Pitcher, 6 Dowl. N.

And see Dousman v. O'Malley, 1 8. 767.
Dougl. (Mich.) 450, where, under (J) Zouch v. Empsey, 4 B. & A.

.
a statute requiring that process 532 ; R v. Salop, 8 A. & E. 178.
should he served a certain number
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firBt publication, and the day of sale were to be excluded.'"

On the other hand, under a statutory provision requiring, in

courts whose terms were held oftener than twice a year,

a space of at least twelve months to intervene between

the term at which a suit was returned and that at which

judgment was entered therein, a judgment rendered at a

term commencing February 10, 1868, in a suit which was

returned to a term commencing February 11, 1867, was sus-

tained."' And a provision of the New York Code directing

service of citations from the Surrogate's Court " at least eight

days before the return day thereof " was held controlled by

another provision of the same code providing that the time

within which an act is required by law to be done is to be

computed by excluding the first and including the last day

;

and consequently service, on the twelfth of the month, of a

citation returnable on the twentieth, was held suflBcient.'"

§ 392. [When any matter is required to be done " within "

a certain number of days, the day that is the starting point

is excluded."' Thus, under an act allowing lands sold for

taxes to be redeemed within two years, a redemption on

June 10, 1852, of lands sold on June 10, 1850, was in time.""

So, where the time prescribed for redeeming aright in equity

sold on execution was " within one year next after the time "

of the execution of the deed to the purchaser, the day on

which the deed was executed was excluded."' The three

months, given by statute, after the expiration of a year,

within which a debtor might redeem lands sold on execution,

were held to begin running on the day succeeding the

expiration of the year."' A delinquent tax list filed July 4,

'« Steuart v. Meyer, 54 Md. 454. (N. Y.) 87. See, to same effect, as
"• Manning v. Eohn, 44 Ala. to the right, to appeal "within"

343. thirty days: Gallt v. Pinch, 24 How.
"' Be Carhart, 2 Demarest Pr. (N. Y.) 193. But see the con-

(N. Y.) 637; 67 How. Pr. 216. trolling statutory provision, ante,

And see State v. Gasconade, 33 S 393, ife Carhart, 3 iDemarest, 627.

Mo. 103. So, under a requirement to pay an
198 Thorne v. Mosher, 30 N. J. assessment within a certain num-

Eq. 257 : Barcroft v. Roberts, 93 ber of. days after notice, the day
N. 0. 349, and cases infra. on which notice reaches the party

'" Cromelien v. Brink, 39 Pa. is excluded :' Protect'n Life Ins.

St. 522. Co., V. Palmer, 81 III. 88. And as
""• Bigelow V. Wilson, 1 Pick, to right of appeal within 10 days,

(Mass.) 485.
'

see Hursh v. Hursh, 99 Ind. 500.

"» People v. Sheriff, 19 Wend.
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is filed within five days of the beginning of a term com-

mencing on July 9 •'" and where a city ordinance permits

hogs taken up to be redeemed within five days, the day on

which they are taken is. not to be counted.'" So, under an

act permitting a party arrested on execution to give bond

conditioned for his taking, within one year from the day of

his arrest, the poor debtors' oath, or, in default thereof, to

surrender himself, on the next day after the expiration of

the year, to the keeper of the jail, the day of arrest was held

to be excluded ; so that, after an arrest on November 22, of

one year, a surrender on November 23 of the next year

satisfied the condition."* Under an act requiring a person

desirous of contesting an election, to file his reasons with the

county clerk '
' within thirty days " after the election, a filing

within the last twenty-four hours, though after the prescribed

office hours, was held sufficient.'"]

A continuing act, such as trespass or imprisonment, dates,

in the computation of the time allowed for bringing an

action in respect of it, from the day of its termination (a).

So, a bankrupt remaining abroad with intent to defeat his

creditors commits a fresh act of bankruptcy every day (J).

§ 393. Sundays are included in computations of time,

except when the time is limited to twenty-four hours, in

which case the following day is allowed (c). Thus, where

«»» Prior V. People, 107 111. 628. Whltehouse v. Pellowes, 10 C. B.
=«' White V. Haworth, 21 Mo. N. S. 765. See, however. "Wallace

App. 439. V. Blackwell, 8 Drew. 538

;

«"* Odiorne v. Quimby, 11 N. H. Eggington v. Lichfield, 5 E. & B.
324.

^
Comp. Henry v. Carson, 59 100, 24 L. J. 360. As to continu-

Pa. St. 297, as to the meaning of ing nuisance, see cases in Battishill
the phrase " die within ten years," v. Reed, 18 C. B. 896, 25 L. J.
as "inside of ten years." 290, and Whltehouse v. Fellowes,

«»= Zimmerman v. Cowan, 107 10 C. B. N. S. 765, 30 L. J. 805.
111. 631,^ the direction in the Stat- Encroachment, Coggins v. Ben-
ute requiring tlie clerk to keep his nelt, 2 C. P. D. 508.
office open from 8 a.m. to 6 p.m., (d) Exp. Bunny, 1 De Gex & J.
being held merely to make this a 309, 26 L. J. Bey. 88. [Comp.
minimum requirement, and not to Schepp v. Reading, 3 Woodw,
affect his right or power to do (Pa.) 460, ante, § 853, note.]
business during any other hours of (c) Burn's J., Tit. Lord's Day
the day. See ante, § 365, note. [Bish., Wr. L., § 110c: " Where . .

(a) Massy v. Johnson, 12 East, the law gives a certain number of
67 ; Hardy v. Ryle, 9 B. & C. 603; hours for the performance of an
Collins V. Rose, 6 M. & W. 194

;

act, those even of an intervening
Pease v. Chaytor, 3 B. & S. 620

;

Sunday are to be left out from the



§ 393] COMPUTATION OF TIME. 551

au Act required that a recognizance should be entered into

in two days after notice of appeal, and the notice was given

on a Friday, it was held that recognizances on the following

Monday were too late; though Sunday was the last day, and

they could not be entered into then (a). Of course, when
an Act expressly excludes Sunday, the days given for doing

an act are working days only (J). [It is said,"" however, in

this country, that, to some extent, Sundays are excluded

even where thei time given is measured by days, especially

wh&re their number is less than a week ;"' as where a city

cliarter required six days' publication of notice of the filing

of the assessment roll ;'"' or where an act required justices

of the peace\ to render judgment in three days ;°°' or gave

four days for the entry of an appeal,"" or made a short sum-

mons from a justice's court returnable in two days."'

J3ut where the period is a longer one, intervening Sundays are,

in general, to be counted in."" Nor does a statutory provis-

ion, that, where the last day falls upon Sunday it is to be

excluded, change this rule as to intervening Sundays."" The
rule, that, where the last of a certain number of days allowed

for the doing of an act falls on Sunday, the act may be done

on the next day,"* has been by statute, in many states, made

count ; the person being allowed statute providing for the sale of
liours wherein it is lawful to act,"

—

property seized for taxes, after

citing Mengv. Winkleman, 43 Wis. being kept four days, it was held

41; Com'th v. Intox. Liquors, 97 that the day of seizure should be
Mass. 601, etc. ;. but referring to excluded, but an intervening Sun-
PrankTin v. Holden, 7 R. I. 315.J

day included, and the property
(a) Exp. Simpkins, 3 E. & E. sold on the fourth day unless that

393, 29 L. J., M. C. 33 ; Peacock fell upou Sunday, when it must be
V. Heg., 4C. B. N. S. 364, 27 L. sold on the next day.
J. ^24. "" Oonklin v. Marshalltown, 66

(&> Pease V. Norwood, L. R. 4 Iowa. 122 ; Goswiler's Est., 3 Pen.
C. P. 335; Exp. Hicks, 20 Eq. 143. & W. (Pa.) 200; Edmundson v.

«»» Bish., Wr. L., § 110c. Wragg, 104 Pa. St. 500; Bish., Wr.
'"' See Chicago v. Iron "Works, L., § 110c, and cases there cited in

93 111. 233, and other cases cited in note 6. Not, however, it seems in

Bish., Wr. L., § 110®, note 4. Missouri : See Kellogg v. Carrico,

"^CMcago V. Iron Works, 47 Mo. 157 ; Nat'IB'k v. Williams,

supra. 46 Mo. 17 ;see, also. State v. Judge,
»i» Hodgson V. Bank'g House, 9 29 La. An. 333. and comp. Pierce

Mo. Ap.p. a4. V. Gushing, 33 Id. 401.
"» Neal V. Crew, 13 Ga. 93. «" Nat'l B'k v. Williams, supra.
«" SimoDson v. Burfee, 50 '" Negotiable paper is an excep-

Mich: 80. But see Cressey v. lion to this rule: Bdmaodson v.

Parka, 75 Me. 387, whce, under a Wragg, 104 Pa. St. 500i 503.
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a rule of statutory construction ;"' but it appears, even with-

out such distinct enactment, to be very generally recognized

as such.'"]

§ 394. Periodical Recurrences—If the statute require some

act to be done periodically and recurrently once in a certain

space of time, as, for instance, the inspection of the boilers

of steamers once in six months, it would probably be under-

stood to mean that not more than six months should elapse

between the two acts. It would not be satisfied by dividing

the year into two equal periods, and doing the act once in

the beginning of the first, and once at the end of the second

period {a). An Act which imposed a penalty for absence

for more than a certain time in any one year, means not a

calendar year computed from the first of January, but a year

computed back from the day when the action for the penalty

was brought (5). >

§ 395. Computation of Distances.—Distances were formerly

measured by the nearest and most usual road or way (e); and

this is undoubtedly the popular manner of measuring them

{d). But if the nearest practicable mode of access were

adopted, should it be a carriage-way, or a bridle path, or a

footpath ? If the way were by a tidal river, the distance

might vary every hour of the day (e). Where there is

nothing in the statute to lead to one construction or to

another, convenience alone is the guide in such a question

(/). It is to be presumed that the Legislature intends the

"» See, «. g., Brainard v. Norton, (d) Per Coleridge, J., in Lake v.
14 111. App. 643. Butler, 5 E. & B. 93, 34 L. J. 373.

"» See Gibbon v. Freel, 65 How. [Tbe Pennsylvania Act 19 May,
Pr. (N. Y.) 273; Goswiler's Est., 1887, P. L. 134, provides for corn-
supra; Edmundson v. Wragg. putation of mileage for jurors,
supra; Cressey v. Parks, 75 Me. witnesses, etc., to the county seat
387; Eagllsh v. Williamson, 84 by the route usually traveled in
Kan. 312. But see contra, Adams going from the places where they
V. Dohrmann, 63 Cal. 417. reside, whether by public high-

(«) Virginia & Maryland St. Nav. ways, railroads, or otherwise,
Co. V. U. B., Taney & Campbell's restricting, however, the mileage
Maryland Rep. 418. to the number of miles actually

(J) Cathcart v. Hardy, 2 M. & traveled.]

^,°v^^TT , « (e) i%J-Xord CampbeU, Ibid.
(e) 1 Hawk. s. 15. Comp. 23 L. (/) Per Erie, J., Ibid.

J. C. P. 144n.
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most convenient and certain mode of measurement, and that

ia unquestionably as the crow flies ; a straight line on a hori-

zontal plane, between the nearest points of the two places or

objects (a). »

t

(a) Lake v. Butler, ubl sup.; Walker, 1 Johns. 446, 28 L. J. Ch.
Stokes V. Grissell, 14 0. B. 678, 23 867; Mouflet v. Cole, L. R. 8 Ex.
L. J. 141; Jewell v. Stead, 6 E. & 83. See Coulbert v. Troke, 1 Q.
B. 850, 25 L. J. 294; R. v. SafEron B. D. 1.

Walden, 9 Q. B. 76; Duignan v
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CHAPTER XIV.

Absociated Woeds.

§ 896. Restrictive effect of Association of General and Specific Words.

§ 397. Expressio Unius est exclusio alterius.

§ 400. Noscuntur a Sociis.

§ 404. Extending Effect of Association of Words.

§ 405. Rule as to Generic Words added to Specific.

§ 412. Rule that Inferior does not include Superior.

§ 414. Several Words followed by a General Expression.

§ 415. General Expression in Middle of Clause.

§ 416. Reddendum Singula Singulis.

§ 396. Restrictive EfiFect of Association of General and Specific

Words.—When two words or expressions are coupled

together, one of which generically includes the other, it is

obvious that the more general term is used in a meaning

excluding the specific one. Though the words " cows,"

"sheep," and "horses," for example, standing alone, com-

prehend heifers, lambs, and ponies respectively, they would

be understood as excluding them if the latter words were

coupled with them {a). The word " land," whioh in its

ordinary legal acceptation includes buildings standing upon

it, is evidently used as excluding them, when it is coupled

with the word " buildings " (b). If after imposing a rate on

houses, buildings, works, tenements and hereditaments, an

Act exempted " land," this word would be restricted to land

unburthened with houses, buildings, or works ; which would

otherwise have been unnecessarily enumerated (c). In the

43 Eliz. c. is, which imposed a poor rate on the occupiers

of " lands," houses, tithes and " coal-mines," the same word

was similarly limited in meaning as not including mines (d).

(as) R. V. Cooke, 2 East, P. C. West Ham, 3 E. & E. 144, 28 L.
617; R. V. Loom, 1 Moo. C. C. J. M. C. 240.
160. (e) R. V. Midland R. Co., 4 E. &

(6) See ex. gr. Dewhurst v B. 858.
Fielding, 7 M. & Gr. 182 ; Peto v (d) Lead Smelting Co. v. Richard-
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The mention of one kind of mine shows (hat the Legislature

understood the wprd " land," which in law comprehends all

mines, as not including any. [So, where an act imposed

certain taxation upon " every company or association what-

ever . . except foreign insurances companies, banks

and savings institutions," it was held, in denying the benefit

of this exemption to building associations, as a species of sav-

ings institutions, that the legislative sense of the latter phrase

as excluding building associations was clearly established by

reference to other acts in pari materia, which, when intending

to exempt building associations as well as the other insti-

tutions named, expressly mentioned the former, in addition to

savings institutions ; as, e. g., " and excepting also banks and

savings institutions, building associations and foreign insur-

ance companies,"—the court observing :
" If the two

classes were the same, of course they would not receive

separate designations."' And this construction was insisted

upon, although, by it, the act referred to was made to repeal

by implication an act passed at the same session of the

Legislature, not two months previously, specifically exempting

building associatipns from taxation.'] In the same way,

although - the word " person," in the abstract, includes

artificial persons, that is, corporations (as), the Statute of Uses

which enacts that when a " person " stands seized of tene-

ments to the use of another " person or body corporate," the

latter " person or body " shall be deemed to be seized of

them, is understood as using the word " person " in the

former part of the sentence as not including a body corporate.

Consequently, the statute does not apply where the legal

sejzin is in a corporation (J). The same construction was

Bon, 3 Burr. 1341 ; R. v. Sedgley, v. Franklin, 3 C. P. D. 337, 47 L.

3 B. & Ad. 65 ; R. v. Cunningham, J. 737 ; Pliarmacentical Society v.

5 East, 478 ; Morgan V. Crawshay, London, etc., Supply Assoc, 5
L. R. 5 H. L. 304. App. 867. As to foreign corpora-

' Bourgignon Bld'g Ass'n v. tions, Ingate v. Austrian Lloyd's

Com'th, 98 Pa. St. 54, 65. Co., 4C. B. N. S. 704; Scott v. Royal
» See Ibid. Wax Co., 1 Q. B. D. 404 ; Royal

Mail Co. V. Braham, 3 App. 381.(a) 3 Inst. 733 HlanUe, S§ 87-90.]
See, however. Weavers Co. t. [Ante, § 89J
Forest, 2 Stra. 1241 ; Harrison's (J) Bao. Reading Stat. Uses, 48,

Case, 1 Leach, 215 ; St. Leonarets' 57.
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given, for the same reason, to the same word in the

Mortmain Act, 9 Geo. 2, c, 36 (a).

. § 397. Expressio tJnius, etc.—It is in this 86366 that the

maxim, occasionally misapplied in argument (5), expressio

uuius est exclusio alterius, iinds its true application. [Thus,

where an act had given to courts of common pleas equity

jurisdiction in a particular class of accounts, and a sub-

sequent act conferred upon them chancery jurisdiction on

the grounds of fraud, accident, mistake and account, it was

held that the latter act, though broad enough to include all

cases of account, should be understood as relating to accounts

not within the former, and hence as not working a repeal

thereof.' The maxim in question, as applied to the con-

struction of statutes, certainly cannot mean, that, where one

thing is allowed or named, every other thing is forbidden or

excluded. It has, indeed, been said, that an exception made

by the statute itself excludes all other exceptions ;* that,

where a statute specifies the effect of a certain provision,

other effects are to be held excluded,' as, where an act repeals

expressly a particular portion or section of another, there

can be no implied repeal beyond that ;' that an enumeration

of cases in which, e. g., interest may be recovered excludes

such recovery in others ;' that a power given to national

banks of loaning money on personal security, excludes the

power of taking any other, e. g., mortgages ;' that an act

affirming jurisdiction in the supreme court of the United

(a) Walker v. Bichardson, 2 M. the common law rule forbidding
& W. 883. suits between husband and wife :

(J) Sup. § 374. See Feather v. " the Legislature has undertaken
R., 6B. & S. 257,39 L. J. 300; to enumerate the cases in which she
Eastern Archip. Co. v. R., 1 E. & may sue, and all others are
B. 310, 23 L. J. 82, per Creswell, omitted ; expressio unius exclusio
J., 96 ; London Joint Stock Bank est alterius, is a sound legal
7. M. of London, 1 C. P. D. 1, 17. maxim :" Miller v. Miller, 44 Pa.

» Dick's App., 106 Pa. St. 589, St. 170, 173.
595. » Perkins v. Thornburgh, 10 Cal.

« Brocket v. R. R. Co., 14 Pa. 189.
St. 241, 243; Miller v. Kirkpatrick, « State v. Morrow, 26 Mo. 131 ;

29 Id. 236; Olive Cem'y Co. v. Purcell v. Ins, Co., 42 N. Y.
Philadelphia, 93 Id. 129 ; Dryfus Super. Ct. 888. Ante, SS 203,
V. Bridges, 45 Miss. 347 ; MoRob- 206.
erts V. Washburn, 10 Minn. 28. '' Watkins v. Wassell, 30 Ark.
Upon this theory would seem to 410.
rest the application of the maxim ' Fowler v. Scully, 73 Pa. St.
to exceptions made by statutes to 456, 461.
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States is to be construed as a negation of jurisdiction in all

cases not expressly enumerated;* and that a penal statute

designating as subject to its penalties a particular class of

persons, exonerates all not belonging to such class."

§ 398. [But, on the one hand, these decisions, so far as

they are accurate, may be readily accounted for on the familiar

doctrines, that, " as exceptions strengthen the force of a

general law, so enumeration weakens as to things not enu-

merated;"" that an aflarmative may imply a negative

and may so operate where the intention of the Legislature

to give it that efEect is ascertained ; that, ' the question of

a specified effect being one of implied intention, an express

declaration of the effect an act is intended to have leaves

no room for any further implication ;" or on the ground of

strict construction applicable to the class of statutes embrac-

ing that upon which the rule is supposed to operate, e. g.,

statutes granting powers to corporations," or penal statutes.
'*

And, on tiie other hand, if there is such a rale, it is

• Exp. McCardle, 7 "Wall. 506 ;

so that a repeal of such an act is a
denial of jurisdiction even in ttiose

cases. See, also, Exp. Yerger, 8
Wall. 85.

'" State V. Jaeger, 63 Mo. 403

;

hence, in this case, a wine grower
was held not indictable for selling

wine on his own premises without
a license, or permitting it to be
drank at such place : lb. See,

also, Niemeyer v. Wright, 75 Va.
239, post,

I 455, note, that the
infliction of a forfeiture in one
aspect is its exclusion in any
other ; and comp. Howell v. Stew-
art, 54 Id. 400. See, also, Bish.,

"Wr. L., § 249, and cases there
cited. In Hankins v. People, 106
111. 638, it was held, upon the
principle, exclusio unius, etc., that
an exclusion of power to impose a
fine of less than $100, by implica-
tion gave the power to impose a
fine of mjre than $100, the lan^
guage directing the imposition of
a fine of not less thiin $100, and
fines above the minimum being
under the laws of Illinois review-
able. As citedin that degision, a
statute punishing murder in the
second degree with imprisonment

for not less than five years was
held to justify a sentence to im-
prisonment for life: Drake v.

State, 5 Tex. App. 649, and for

sixty years : Childs v. State, 3 Id.

36. But in Stinson v. Pond, 3
Curt. 503, a statute prohibiting an
act under penal ty of not less than
$100, was held to limit the
recovery to that sum.
" See Page v. Allen, 58 Pa. St.

338, 346.
'2 See ante, §§ 199-203, 203.
" See Fowler v. Scully, supra,

citing, to the efEect, that, in such,
what is not expressly or by neces-

sary implication, given, is to be
deemed as expressly withheld : B'k
of U. S. V. Dandridge, 13 Wheat.
64 ; Head v. Ins. Co., 3 Cranch,

137; Dartmouth Coll. v. "Wood-
ward, 4 "Wheat. 636; B'k of

Augusta V. Earle, 13 Pet. 587

;

Perrine v. Canal Co., 9 How. 184

;

Venango Nat. B'k v. Taylor, 56

Pa. St. 14. See ante, § 354, post,

§418.
" See State v. Jaeger, 63 Mo.

403, where it is said that the rule

of strict construction required the

effect given to the act : supra, §
397.
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confessedly liable to so many restrictions and exceptions in

its application as to be practically swept away. Indeed,

the extreme caution necessary in its application is emphasized

wherever it is recognized by writers." Even as to penal

statutes, it is said to be too general and subject to too many

exceptions to govern the construction." So the rule that

the repeal of particular statutes, or of a portion of an act,

sliall exclude the implication of a repeal of other statutes of

the same purport, or of other provisions of the act," is

narrowed by the other, that, if a statute was evidently

omitted from the enumeration by an oversight, it will

nevertheless be repealed," and by the condition that other

provisions not expi'essly repealed be not absolutely incon-

sistent with the later act," which practically obliterates the

former rule ; for such inconsistency is always requisite in

order to permit a repeal by implication." Nor, conversely,

does the mere enumeration in one statute of certain provisions

in another as not to be affected by it warrant an inference

that all other existing provisions on the subject, not referred

to in the enumeration, are repealed." And, in general, if

there is some special reason for mentioning one thing in a

statute, and none for mentioning another, the expression of

the former will not be an exclusion of the other." A
statutory provision declaring a married woman, when a

party to an action, empowered to enter into any necessary

bond or undertaking, does not impair her right to become a

" See Bish., Wr. L., § 349a; right to Impose license taxes upon
Broom, Leg. Max., p. 653. See insurance companies, was held to
this caution insisted upon in repeal, by implication, the exemp-
Taydor V. Taylor, 10 Minn. 107, tion enacted by an act of 1873 in fa-

113. vor of such companies ; notwith-
" State V. Connor, 7 La. An. standing the circumstance (urged

379. upon argument) that the act or 1887
" Ante, § 397. contained a special repealing clause,
" New Yor]£ v. R. R. Co., 19 N. repealing expressly all former

Y. Suiper. Ct. 571; and see U. S. v. municipal laws, special and gene-
Cheeseman, 3 Sawyer, 424 Ante, ral, Inconsistent with, or supplied

§ 203. by, the provisions of the act of
"* Crosby v. Palcli, 18 Cal. 438. 1887.
«» Ante, §§ 210 etseq. See, also, " Burnhavn v. Onderdonk, 41 N.

.^tna Ins. Co. v. Reading, 31 T. 425.
W. N. C. (Pa.) 309, where a " Brown v. Buaan, 24 lad
provision of the general municipal 194.
law of 1887, giving certain cities the
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surety in an undertaking upon appeal by another person ;"

nor does one declaring that the failure to give a certain

prescribed notice shall not invalidate an election imply that

every other prescribed formality must be rigidly observed
in order to its validity ;'* nor one prescribing that certain

enumerated acts, such as filing a demurrer, answer, etc.,

shall be deemed an appearance by the defendant in a cause,

that other acts, e. g., filing an affidavit for a continuance,

should not be treated as an appearance." Indeed, the

exceptions would more than swallow up the rule ; for, under
it, there could be no such thing as implication or liberal

construction ; nor could there be any cumulative remedies

where a statute undertakes to give a remedy."

§ 399. [Whether the expression of one thing is to operate

as the exclusion of another, is clearly a mere question of

intention, to be gathered from the statute by the usual means
and rules of interpretation. As an auxiliary rule, the maxim,
expresio unius, etc., as above defined becomes a most

important aid. It means that the special mention of

one thing indicates that it was not intended to be covered by
a general provision which would otherwise include it. The
cases given" are instances of the application of the rule to

mere words. But it extends beyond that, and applies to

clauses as well. Thus, where a repealing statute contains a

special saving clause, the genei'al saving clause of the general

statute has no application, and no rights or remedies are

saved, ' except such as come within the special saving

clause.*' Where one section of an act, being a charter for a

city, gave a specific and detailed remedy for the collection of

assessments and declared the provision applicable to the

*' "Woolsey v. Brown, 74 N. Y. And see Dow v. Young, (Me.) 4
83. Comp. ante, § 374. New Engl. Rep. 803, 504, where it

^* Taylor v. Ta^or, 10 Minn, is said that the principle "Expres-
107. sio tinius est «xclusio alterius sup-

"' State T. MpCuUough, 3 Nev. ports the rule," that, when a stat-

203. The statute was construed to ute creates a right and declares
mean only that the acts enomerated i/^n it may be exerdsed, it cannot
should be an appearance so as to be exercised at any other time,

entitle the defendant to notice of See g 438.

further steps ; lb. See, also, ante, " Ante, § 896.

§§310-214. ™ State V. Showers, 34 Kim.
"See Bish., "Wr. L., §249. 269.
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collection of those due and unpaid at the passage of the act,

and a subsequent section provided that " nothing in said act

contained shall be construed to destroy, impair, or take away

any right or remedy acquired or given by any act thereby

repealed," it was clear that the broad expressions of the

lattel" section could not include the matters specifically

provided for in the former, but applied only to preserve

contract rights against the city," It applies, indeed,

wherever an act contains general provisions and also special

ones upon a subject, which, standing alone, the general

provisions would include. In such cases, the special pro-

visions upon that particular subject indicate an intention

that it is not to be deemed included in the general pro-

vision, and' the latter is held inapplicable to it, or, as is

sometimes said, is controlled by the special provisions.

Where, therefore, there is, in the same statute, a particular

enactment, and also a general one, which, in its most com-
prehensive sense, would include what is embraced in the

former, the particular enactment must be operative, and the

general enactment must be taken to aflEeot only such cases

within its general language as are not within the provisions

of the particular enactment." It follows, that, where an

act, in one set of provisions, gives specific and precise

directions to do a particular thing, and in another .set,

prohibits, in general terms, the doing of that, which, in the

broad sense of the words used in the latter, would cover the

particular act authorized by the former, the more general

provisions cannot be deemed to include the matters embraced
in the more specific ones." And the same is true as to

portions of an act treating exclusively and in detail of a

matter that is only incidentally referred to in other
sections of the statute ; the former provisions must prevail.'']

»» State V. Trenton, 88 N. J. L. ante, §§ 215-216
**;» r> *. a „ «» I,

" State V. Trenton, 38 N. J. L.
»» Pretty v. Solly, 26 Beav. 610, 64.

per Romilly MR.; State v. »» Long v. Gulp, 14 Kan. 413.

?°9<S"^^^-5-T">u?^^; '^- Of '=°'^'s«. T'liere there is any
^-

^*P- .The effect of this rule IS apparent discrepancy between
practically that general legislation general and particular provisions
on a particular subject must give of an act, an harmonization of the

1"!. ^fP"^^^^ '^P^^^If^^T^" t^^
t^" ^'^ould fl'-st be aimed at

:
State

Ct! ', M ^-
P^'^'^'.Fo /f 5f

;

^- Comm'rs of R. R. Tax'n, 37 N.
State V. Mornstown, 38 Id. 61 ; J. L. 828.
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§ 400. Nosountur a Sooiis.—When two or more words, sus-

ceptible of analogous meaning, are coupled together, noscun-

tur a sociis. [Where the language of the act itself points to

the associated words as interpreting the more general ones,

the application of the rule is obvious. Thus, where an act

imposes a tax upon all real estate, to wit, upon various

speciiied kinds of real estate, and from such specification

shown to be private property, it is clear that the general words

are to be controlled by the specifications, and that the broad

phrase embracing all real estate, nevertheless does not

include property, e. g., of the United States within the

territory to which the tax applies." But, even in the absence

of such a clear manifestation of intent, associated words] are

understood to be used in their cognate sense. They take,

as it were, their color from each other; that is, the more
general is restricted to a sense analogous to the less general.

The expression, for instance, of "places of public resort,"

assumes a very different meaning when coupled with " roads

and streets," from that which it would have if the accom-

panying expression was " houses " {a). In an enactment

respecting houses " for public refreshment, resort and enter-

tainment," the last word was understood, not as a theatrical

or musical or other similar performance, but as something

contributing to the enjoyment of the " refreshment " (J).

An Act which exempted " magnates and noblemen " from

tithes, was held, on this ground, not to extend to an ecclesias-

tical magnate, such as a dean, but to apply only to magnates

of a " noble " kind (c). In the same way, the 17th section

of the Statute of Frauds, which requires that contracts for

the sale of " goods, wares, and merchandise" for ten pounds

or upwards, shall be in writing, and the Factors Act, 5 & 6

" U. S. V. Weise, 2 Wall. Jr. B. 433. See, also, R. v. Cbarles-
73. worth, 3 L. M. & P. 117 ; Wilson

(a) See ex. gr. R. v. Jones, TEx. v. Halifax, L. R. 3 Ex. 114.

586, 31 L. J. M. C. 118 ; R. v. (J) Muir v. Keay, L. R. 10 Q. B.
Brown, Id. 116, and 17 Q: B. 833 ; 594. See Taylor v. Oram, 1 H. &
Exp. Freestone, 35 L. J. M. C. 0. 370 ; Howes v. Inland Revenue
121 ; Davys v. Douglas, 4 H. & Bd., 1 Ex. D. 885; JS. v. Tucker, 3
N. 180, 38 L. J. M. C. 193 ; Sewell Q. B. D. 417.
V. Taylor, 39 Id. 50, 7 C. B, N. S. (c) Warden v. Dean of St. Paul's.

160 ; Case v. Storey, L. R. 4 Ex. 4 Price, 65.

319 ; Skinner v. Usher, L. R. 7 Q.

86



562 AS80CIATKD WOKDS, ETC. [§ 401

Vict. c. 39, whicli protects certain dealings of agents

entrusted witli the documents of title of "goods and mer-

chandise," do not extend to shares or stock in companies (a),

or to the certificates of them {I). In each of these cases, the

meaning of the more general word is in a measure derived

from, or at least limited by, the more specific one with which

it is associated. The Bankrupt Act, which makes a fraudu-

lent " gift, delivery, or transfer " of property an act of bank-

ruptcy, includes only such deliveries or transfers as are of

the nature of a gift ; that is, such only as alter the ownership

of the property ; but it does not include a delivery to a bailee

for safety custody (o). [So, where an act gave a lien to

mechanics upon " all improvements, engines, pumps, madiin-

ery, screen^ and fixtures, erected or put by tenants of leased

estates on land of others," providing that the lien thereby

created should extend only to the interest of the tenant, and

to the " improvements, engines, pumps, machinery, screens

and fixtures erected, repaired or put in " by such mechanics,

it was held, that, although the word "improvements" was

large endugh, under ordinary circumstances, to include a

house or private dwelling, it was manifest, by its connection,

in the act, with the words " engines, pumps," etc., that the

word was not intended to authorize the creation of liens

upon ordinary houses or dwellings of tenants independently

of the works indicated by the other expressions used in con-

nection with the word " improvements.""]

§ 401. The receipt of "parochial relief or other alms,"

which disqualifies for the municipal franchise (5 & 6 Will.

4, c. 76, s. 9), is confined to other parochial alms, and does

(o) Tempest v. Kilner, 3 C. B. the refusal of the court of common
249; Bowlby v. Bell, Id. 284; pleas to open judgments entered by
Humble v. Mitchell, 11 A. & E. virtue of a " warrant of attorney op

205 ; Heselline v. Siggers, 1 Ex. on judgment note," and i-olding it

856. inapplicable to the case of a judg-
(t) Freeman v. Appleyard, 88 L. ment confessed in an amicable

J. Ex. 175. See Judic. A. 1875, action of ejectment, the Court said:

Ord. 52, r. 3, and Bartholomew v. " The use of the words ' warrant
Freeman, 3 C. P. B. 316. of attorney or judgmeat note ' . .

(fi)
Cotton v. James, Moo. & makes it doubtful at Jeast, whether

Mai. 873 ; Bitt v. Beeston, L. R. 4 the provisions of said act were
Ex. 159. intended to apply to any but money

"Sclienley's App., 70Pa. St. 98. iudgments:" Lambert's A pp., 21
So, in construing the Pa. Act, 4 ."W.N. C. (Pa.) 20, Reasserted in

/.; r, 1877, giving an appeal from Swartz'a App. (Pa.l 11 Centr. Rep
681.
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not include alms recei%'ed from a charitable institution (a).

An Act (23 & 24 Vict.) which prohibits the sale of articles,

as " pure or unadulterated," which are in fact adulterated or

not pure, would be understood to use the latter expression

as closely analogous to the former ; so that milk from which
the cream had been extracted would 'probably not fall

within the designation of "not pure." (5). In the Thames
Conservancy Act, which, after empowering the conservators

to license the construction of jetties in the river, provided

that this should not cake away any "right," claim, privilege,

franchise, or immunity to which the occupiers of land on

the banks were entitled, the word " right," was limited by
the associated words to vested rights of property, and did

not include the right of navigation which the occupiers

enjoyed not otherwise than the public generally (e). In the

first section of the Prescription Act, the expression "any
right of common "is similarly restricted by the succeeding

words, " or other profit or benefit to be taken and enjoyed

from or upon /any land," so as not to include rights in gross,

but only those usual rights of common and profit k prendre

which are in some way appurtenant to the land, and limited

to the wants of a dominant tenement (d). And in the

second section of the same Act, relating to claims by custom,

prescription or grant, " to any way or other easement," the

(a) R. V. Licbfield, 3'Q. B. 683. Johnston v. Hogg, L. ,R. 10 Q. B.
See the cases collected in Harrison D. 433. See, also, Davidson v.

V. Carter, 3 C. P. D. 36. [In Burnand, L. R. 4 C. P. 120 ; Ash-
Oould v. Sub-District, 7 Minn, burj Carriage Co. v. Riche, L. R.
308, a saving of " contract, obliga- 7 H. L. €58; Chartered Merc,
tion, riglit, or lien" was held to Bank v. 'Wilson, 3 Ex. D. 108;
include a claim or action ex delicto. Woodward v. London & N. W.
it being observed that rights would R. Co., Id. 131 ; Williams v. Ellis,

atise from obligations and con- 5 Q. B. D. 175. [But in an
tracts, and would not probably appointment of a person by an
extend beyond them, whilst right insurance company to act as "agent
would seem to have a larger sense or surveyor," the court refused to

and indicate something more than limit the word "agent" by the
surplusage.] term "surveyor :" Lycoming, etc.,

. (J) The ordinary marine policy Ins. Co. v. Woodworth, 83 Pa. St.

which insures against arrest of 333.]
" kings, pl'inces, and people," (c) 20 & 21 Vic. c. cxlvii. s. 53 ;

refers, under the last word, not to Kearas v. Oordwainers' Co., 6 C.
any collection of persons, but to B. N. S. 838, 38 L. J. 385.

the governing power of a country ^(d) 3 & 3 W. 4, c. 71 ; Shuttle-

not included in the other terms worth v. Le Fleming, 19 C. B. N.
with which it is associated: Nesbitt S. 687, 84 L. J. 809.

V. Lushington, 4 T. R. 783. See
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only easements included are those analogous to a right of

way, that is, rights of utility and benefit, and not merely of

recreation and amusement {a). The County Courts Act, in

making a person subject to the jurisdiction of the Court of

the district within which he "dwells or carries on his busi-

ness," included under the latter expression only a personal

carrying on of business, not cases where it was carried on

altogether by an agent (5). The 24 Vict. c. 10, s. 6, which

gives the Admiralty jurisdiction, when the ship-owner is not

domiciled in England, over any claim of the owner of goods

carried into any English port, for damage done to them by

the negligence or misconfiuct of, or for " any breach of duty

or of contract " by the ship-owner, master, or crew, seems

confined to breaches of duty or contract having some analogy

to what is provided in the earlier part of the section ; and

was therefore held not to apply to the wrongful refusal of

a master to take a cargo to a port abroad (c).

§ 402. On the same principle, an Act which prohibits the

" taking or destroying " the spawn of fish would not include

a "taking" of spawn for the purpose of removing it to

another bed ; for the word " destroying," with which "tak-

ing " is associated, indicates that the taking which is prohibi-

ted is dishonest or mischievous {d). And in an Act which
made it penal to " take or kill " fish without the leave of the

owners of the fishery, the same kind of " taking " was simi-

larly held to have been intended {e). An Act which pro-

hibits the " having or keeping " gunpowder, does not apply

to a person who " has " gunpowder for a merely temporary
purpose, as a carrier, the kind of "having" intended by the

Act being explained by the word " keeping," with which it

is associated (/). So, where an Act punishes the " having or

conveying " anything suspected of being stolen and not

satisfactorily accounted for, the former expression is limited

(a) 2 & 3 W. 4 c. 71, Mounsey (d) 8 Jao. 1, c. 12 ; Bridger v.

Ia ^^™y'„^ H^,* ^- 486, 34 L. /. Richardson, 3 M. & S. 568.

^•oai if n^^o^/- ^"''*' ^° °- W33&23 Car. 2, c. 25 ; R. v.

^,H°?r\^^ *-' ^- 841- Mallinson, 8 Burr. 679.
(0) Minor V. London & N. W. (f) 13 Geo 3 c '01- Bices v

'

^T^'^u-^- "''u T T,
M- ^- 631

;
R- ''• Stiugnell, L. R

(o) The Dannebrog, L. R. 4 A. 1 Q. B. 931& E. 386.
^
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by the latter, and does not, therefore, apply to the possession

of a house (a). An Act which made it felony to " cast away or

destroy" a ship was held not to apply to a case where the ship

was run aground or stranded upon a ro.k, bat was afterwards

got off in a condition capable of being refitted (5). This rule

was applied to the construction of the repealed Act, 1 Vict,

c. 85, which made it felony " to shoot, cut, stab, or wound ;"

for the latter term was- held to be restricted, by the verbs

which preceded it, to injuries inflicted by an instrument

;

and consequently to bite off a finger or a nose, or to burn the

face with vitriol, was not to wound within the meaning of

the Act (c).

§ 403. One phrase or clause^in the same way, sometimes

materially limits the effect of another with which it is simi-

larly associated. Thus, an Act which disgaveled lands " to

all intents and purposes," and then went on to make them

"descendible as lands at common law," was held to disgavel

them only for the purposes of descent {d). [So, where an

act relating to landlord and tenant proceedings, after giving

justices of the peace certain powers, provided that no appeal

should lie in the case of rent, but went on to add that the

remedy by replevin shall remain as heretofore, it was clear

that the denial of an appeal related to the tenant only.°']

The section of the Annuity Act, 17 Geo. 3, c. 26, which

(a) 2 & 3 Vict. c. 71 ; Hadley v. 503. An act giving a right of
Perks, L. R. 1 Q. B. 444. action against the grantor in a deed

(J) De Lbndo's Case, 3 East, P. to an assignee of the grantee, for

C. 1098. breach of a covenant against in-

(c) R. V. Harris, 7 C. & P. 446 ; cumbrances, where the incum-
R. V. Stevens, 1 Moo. 0. C. 409 ; bratice " appears of record." was
R. V. Murrow, Id. 456 ; Jenning's held to apply only where the in-

Case, 2 Lew. 130. [See for other cumbrance was of record in the

illustrations of this construction, registry of deeds, and a lien for

ante, § 303.] unpaid taxes, appearing only in
' (d) Wiseman v. Cotton, 1 Lev. the records of a city or town, was
80. held not within the statute : Car-

's mike V. Eisenbeis, 104 Pa. St. ter v. Peck, 138 Mass. 439. And
514. Similarly, an act that see Lane v. Harris, 16 Ga. 217,

required judgments, recognizances, where an act providing "that no
sci. fa.'s and executions to be person shall be permitted to deny
entered in a " book to be called the any bond, bill, . . unless he, . .

judgment index, " in order to con- ?hall make affldiivit," etc., was
Btitute a lien, was held clearly Jo held to apply only wnere the exe-

refer to recognizances in the com- cution of the instrument is alleged

mon pleas, not in the orphans' to be the act of the party filing the

court: Holman's App., 106 Id. answer, or adopted by him.
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excepts from the general provisions of the enactment any

" voluntary annuity granted without regard to pecuniary

consideration," was construed as using the word " voluntary,"

not in its usual legal sense, as without consideration, but as

without pecuniary consideration {a). [A notable instance of

this operation of associated words occurred in the construction

of the Pennsylvania act of 22 April, 1856, which declared

that " no right of entry shall accrue, or actions be maintained

for a specific performance of any contract for the sale of any

real estate, or for damages for non-compliance with any such

contract, or to enforce any equity of redempUon, after

re-entry made for any condition hroTcen, or to enforce any

implied or resulting trust as to I'ealty, but within five years

after such contract was made or such equity or trust accrued,

with the right to entry, unless such contract shall give a longer

time for its performance, or there has been, in part, a sub-

stantial performance, or such contract, equity of redemption,

or trust, shall have been acknowledged, by writing, to subsist,

by the party charged therewith, within the same period,"

etc. It was held that the construction of the phrase,

"equity of redemption,"—a phrase familiarly, in legal par-

lance, applied to a mortgagor's right in the premises conveyed

by him to the mortgagee as security for a debt,—must be

construed inthe light of the associated words "after re-entry

made for any condition broken ; " that, therefore, it could

not mean a mortgagor's equity of redemption, but had refer-

ence to cases such as those arising upon tb^ rights of a

pm-ehaser under a ground-rent deed, after re-entry by the

grantor for non-payment of rent ; and consequently, that the

clause did not, in any way, affect the rights of mortgagors,

nor make any alteration in the rule theretofore existing, which

allowed a deed absolute on its face to be shown by parol to

be a mortgage."

§ 404. Extending Effect of AssooiaUon of Words.—[On the

other hand, the effect of associated words may also, some-

times, be an extending one. One section of a certain statute

(o) CreBpigny v. "Wittenoom, 4 E. & B. 374.
T. R. 790. Seo Blake v. Attersoll, =« Harper's App., 64 Pa. St. 315

:

2 B. & 0. 875 ; Bvatt v. Hunt, 3 Ballentine v. White, 77 Id. 20.
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iiaposed a specified tax upon tonnage upon every railroad,

steamboat, canal and slackwater navigation companj', and all

other companies upon whose works freight might be trans-

ported, whether the compensation received by it be for trans-

portation, transportation and tolls, or tolls only. The next

section imposed, " in addition to " such tax, a tax upon gross

receipts " upon every railroad, canal and transportation com-

pany." It was held that the phrase "transportation com-

pany" in the latter section took its meaning from the first

section, with which it was thus associated, and meant all

companies " upon whose works freight may be transported,"

etc., and thus included a corporation anthorized to make
slackwater navigation, but prohibited from engaging in

transportation,—the phrase " transportation company " being

treated as " nomen generalissimura," " nnmen collectiyum,"

taking its meaning from the more particular designation in

the section to which it stood " in immediate juxtaposition.""]

§ 405. Rule as to Generic Words Added to Specific It is,

however, the use of a general word following (a) one or more

less general terms ejasdem generis, which affords the most

frequent illustration of the rule under consideration. Generi

per speciera derogatur. In the abstract, general words, like

all others, receive their full and natural meaning. If a

right of hunting, shooting, and fishing is granted, all things

generally hunted, shot, and fished are included (5). The 3

& 4 Will. 4, c. 42, s. 3, which liinits the time for suing

"upon any bond or other specialty," comprehends under the

last expression every kind of specialty, including a statute

(c). [So, where an act enabled married women to be sued,

jointly with their husbands, upon any note, bill of exchange,

single bill, bond, contract or agreement executed by such

married woman jointly with her husband, it was held that a

statutory bond required of a collector of state taxes, executed

by him as principal and by his wife, another married woman
and her husband as sureties, was included."] In such cases,

" Monongahefti Nav. Co. v. N. 8. 264, 34 L. J, 261.

Com'th, 66 Pa. St. 81, 83. (c) Cork & Bandon R, Co, v.

(a) Not preceding ; see ex. gr. Goode, 18 C. -B. 836.

King V. George, 5 Gh. D. 637. .
^ Smith v. State (Md.) 5 Centr.

(S) Jeffreys v. Evans, 19 C. B. Rep. 607.
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the general principle applies, that the terms are to receive

their plain and ordinary meaning; and Courts are not at

liberty to impose on them limitations not called for by the

sense, or the objects or mischief of the enactment (a). But

the general word which follows particular and specific words

of the same nature as itself takes its meaning from them,

and is presumed to be restricted to the same genus as those

words {by. or, in other words, as comprehending only things

of the same kind as those designated by them ; unless, of

course, there be something to show that a wider sense was

intended.

Thus, the Sunday Act, 29 Car. 2, c. 7, which enacts that

"no tradesman, artificer, workman, laborer, or other person

whatsoever, shall do or exercise any labor, business, or work

of their ordinary callings upon the Lord's Day," has been

lield not to include a coach proprietor (c), or a farmer (d),

or, no doubt, an attornej' (e); the word " person " being

confined to those of callings like those specified by the pre-

ceding words. For a similar reason, the 20 Geo. 2, c. 19,

which empowers justices to determine differences between

masters and " servants in husbandry, artificers, handicrafts-

men," and persons in some other specific employments, and

" all other laborers," does not include a domestic servant

(y), or a man employed to take care of goods seized under a

writ (g) ; for thougli in the abstract they may be " laborers,"

their employments have no analogy with those specified (A).

(a) Per Cur. in U. 8. v. (d) R. v. Cleworth, 4 B. & 8.

Coombes, 12 Peters, 80. 927 ; R. v. Silvester, 83 L. J. M.
(J) See per Willes, J., in Fen- C. 79. S. O.

wick V. Sclimnltz, L. R. 8 C. P. (e) Peate v. Dicken, 1 C. M. &
315. [This rule is said to be R. 423.
especially forcible in the interpre- (/) Kitchen v. Shaw, 6 A. & B.
tation of acts falling under the 729. Comp. Exp. Hughes, 28 L.
rule of strict construction : Be J. M. C. 138 ; Davies v. Berwick,
Swigeft, 119 111. 83. An act con- 3 E. & E. 549, 30 L. J. M. C. 84.
ferring on Justices of the Peace (,</) Bramwell v. Penneck, 7 B.
civil jurisdiction in cases of "torts, & C. 636.
trespasses and other injuries," was {7i) It would include, however, a
held not to include libel and slan- man who contracted to work by
der : Engelking v. Von Wamel, 26 the piece, not by the day, provided
Tex. 469. See Ramsey v. Gould, the relation of master and servant
67 Barb. (N. Y.) 398, in Ira, g 407. existed : Lowlher v. Radnor, 8 East,
But see post, § 408, nolo.] 113 ; Comp. Lancaster v. Greaves,

(c) Sandiman v, Breacli, 7 B. & 4 B. & C. 628 ; Exp. Johnson, 7
C' 66. Dowl. 702 ; R. v. Heywood, 1 M,
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[So, where an act gave a lien for wages " due for labor and
services rendered by any miner, mechanic, laborer or clerk,

from any person . . employing clerks, miners, mechanics

or laborers, either as owners . . of any works, mines,

manufactory or other business where clerks, miners, or

mechanics are employed," etc., it was held not to extend tp

wages of persons employed about an hotel."] The Metro-

politan Building Act of 1855, which entitles a district

surveyor " or other person," to a month's notice of action

for anything done under the Act, was held, on this princi-

ple, not to give that privilege to every person sued, but to

give it only to persons ejusdem generis with a district sur-

veyor; that is, having an official duty (a). An Act which
made it felony to break and enter into a "dwelling, shop,

warehouse, or counting-house," would not include a work-

shop, but only that kind of shop which had some analogy

with a warehouse ; that is, one for the sale of goods (5). In

an Act imposing a penalty on unqualified persons navigating

" any wherry, lighter, or other craft," the last word would

include only vessels of the same kind as wherries and liglit-

ers, not steam tugs which carried neither passengers nor

goods (c). But the same word would be more comprehen-

sive if it had followed " boats and vessels " (jl). A prohibi-

tion against deducting from an artificer's wages any part of

them "for frame rent and standing, or other charges,"

\

& S. 634. See, also, Gordon v. or inclosure," it was held that the
Jennings, 9 Q. B. D. 45, 51 L. J. phrase " or other erection or
417. [Comp. ante. § 99.] enclosure " should be limited to the

"Allen's App., 81* Pa. St. (32 S.) same class of objects as those
303 ; Sullivan's App., 77 Id. 107. designated by the preceding speci-

(a) Williams v. Golding, L. R. 1 flc terms ; and that consequently
C. P. 69. Comp. Newton V. Ellis, (the word "building" being
1 B. & B. 115. limited to those structures, which,

(J) R. V. Saunders, 9 0. & P. at the lime of the enactment of
79. [In People v. Richards, the code, were included in the
(N. Y.) 11 Centr. Rep. 75, rinder common law and statutory deflni-

the New York Penal Code (§§ 498 tions of burglary), breaking into a
and 504) declaring guilty of bur- vault, used exclusively for the
glary any person, who, with interment of the dead, was not
intent to commit a crime therein, burglaiy under said sections.]

breaks and enters a building, and (c) Read y. Ingham, 3 E. <& B.
enacts that the term " building

"
889, 23 L. J. M. C. 156.

includes "a railway car, vessel, (d) Tisdell v. Coombe, 7 A. & E.
booth, tent, shop or other erection 788.
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would not include, under the last word, a fine incurred for

breach of agreement (a).

' § 406. The 11 Geo/2, c. 19, which authorizes the distress

for rent of " corn, grass, or other product" growing on the

demised lands, includes only products similar to grass and

corn ; but not young trees, which, though unquestionably

products of the lafid, are of a different character from the

products specified by the earlier terms (&). For the same

reason, young trees are not included in tlae Act which

punishes the stealing of " any plant, root, fruit, or vegetable

production growing in a garden, orchard, nursery-ground,

hot-house or conservatory " (o). [And for reasons entirely

similar, in an act enabling the owner of realty to maintain

an action of replevin to recover timber, lumber, coal, or

other property severed from the realty, notwithstanding the

title to the land may be in dispute, the phrase " other

property " includes only things of the same kind as timber,

lumber, or coal,

—

e. g., slate, marble, zinc ore, iron ore, and

all other forms of minerals, building stone and fixtures, and

machinery of every description permanently fixed to the

realty, but not growing crops."] An Act which prohibited

playing or betting in the streets " at or with any table or

instrument of gaming," would not include, under the last

general words, half-pence used for tossing for money {d). A
by-law which imposed a penalty for causing an obstruction

in the street in various specified ways, all of a temporary
character, or otherwise causing or committing " any other

obstruction, nuisance, or annoyance " in any of the streets,

was held not to include, under the latter words, any obstruc-

(») Willis V. Thorp, L. R. 10 Q. funds, credits and property."

V/A ?('i...i. _ /-._-,..„.,_ ^ ,^
Compare^ also, Thames, etc., Ins.

431
(i) Clark v. Gaskarth, 8 Taunt. Co. v. Hamilton, L. R. Is' App!

Cas. 484, as to a policy of insur-

o..^"^ J' H°^S^8' 1 Moo. & M. ance covering perils of the sea,
841. See Radnorshire Bd. v. specially naming many, and " all

S''??^' ^?- ^ ^- *°°' 33 L. J. M. other perils, losses and misfor-
C. 100 ; Smith V. Barnham, 1 Ex. tunes," etc.

^•.o^n" • , T, ^ „„ •„ „ W Watson V. Martin, 84 L. J.

r.t ^^.°"^'' "' 5°y'^' ^^ P*- St. M. C. 60, rectified by 31 & 32
555. And see People v N. T., Vict. c. 62, s. 3 ; Hirst v. Moles-
etc, R. R. Co., 84 N. T( . 565, as to bury, L. R. 6 Q. B. 130. But see
constiuctiOn of the word "prop- R. v. O'Connor, 15 Cox 3
erty," in the phrase "money.
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tion which was not of a temporary character (a). The
enactment which prohibited the establishment, without

license, of " the business of a Iplood boiler, bone boiler, fell-

monger, slaughterer of cattle, Uiorses, or animals of any
description, soap boiler, tallow melter, tripe boiler, or other

noxious or offensive "business, trade, or manufacture," was

held not to include under the final general terms any employ-

ments not connected, as all the specified trades were, with

animal matter ; and so did not reach brick making (J). An
Act which gives a vote to the occupier of a " house, ware-

house, counting-house, shop, or other building," includes, in

the latter term, only buildings which, like those specifically

mentioned, are of some permanence and utility, and contri-

bute to the beneficial occupation of the land, increasing

thereby its value (o). The words " tenements and heredita-

ments," which, in their technical sense, embrace not only

every species of right connected with land, such as rents,

tithe, rights of common, seignorial rights, but alsp offices,

have been confined to habitable structures, when coupled

with and following such words as " houses, warehouses, and

shops " {d). [In an act making it penal for any " warehouse-

man, whai-finger, or other person," to is^ue any vouchers for

goods, wares, etc., unless he shall have actually received

tliem in store, or to ship or transfer such goods, etc., with-

out the return of the receipt, the phrase " other person " is

to be construed ejusdem generis with warehouseman and

wharfinger, and does not include one wJio received grain on

storage with the option of becoming its purchaser, and with-

out compensation if be should not exercise that option, and

who gave a receipt not intended to be negotiable.*'] Where
an Act authorized the police to enter any house or room used

(a) R. V. Dickenson, 7 E. & B. Ch. D. 133 ; Chapman v. Chap-
831, 36 L. Jj M. C. 204. man, 4 Id. 800.

(J) 11 & 12 Vict. c. 63, s. 64

;

(dy R. v. Manchester Water-
Pub. Health Act, 1875. 8. 113; wprks Co., 1 B. & C. 630; East
Wanstead Board v. Hill, 13 C. B. London Water-works Co. v. Mile
N. a 479. . End, 17 Q. B. 512, 31 L. J. M. C.

(c) Powell V. Boraston, 18 C. B. 49. See, also, Chelsea Water-
N. S. 175, 34 L. J. 73; and see works v. Bowley, 17 Q. B. 358 ; R.
Morish v. Harris, L. R. 1 0. P. v. Nevill, 8 Q. B. 452.

155. Comp. Hodgson v. Jex, 2 " Bucher v. Com'th, 103 Pa. SL
528.
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for stage plays, and imposed a penalty for keeping anj house

or other " tenement " as an unlicensed theatre ; it was held

that the word " tenement'" was confined in meaning to

something of the same character as " house " or " room,"

and so did not include a portable booth, consisting of two

wagons joined together, and used as a theatre by strolling

players {a). The 3 & 4 Will, 4, c. 90, s. 33, which enacted

that the owners of " houses, buildings, and property other

than land," ratable to the poor, should be rated at thrice

the rate imposed on the owners of land, was held confined

to that kind of " property other than land," which was

ejusdem generis with " houses and buildings," and that a

railway, a canal, with its towing-paths, and a dry dock lined

with masonry, which were its accessories, were not com-

prised in the expression, but were ratable as land (5). On
the same principle, the Companies Act of 1862, which pro-

vides (sect. 79) that a company may be wound up by the

Court of Chancery when the company passes a resolution in

favor of that course, or does not begin business within a

year, or its members are reduced to less than seven, or when
the Court thinks a winding up " just and equitable," em-

powers the Court by these last general words to wind up

only when it is just and equitable on grounds analogous to

those precedingly stated (c).

§ 407. [An act empowering certain officers to correct

" clerical or other errors " in assessments was, upon the same
principle, construed as referring only to errors of form in

the assessment roll, not to errors of the assessors in the

making of the assessment, nor to any substantial errors of

judgment or of law," 'So, an act prohibiting attorneys from
buying any bond, bill, promissory note, bill of exchange,

book debt, or other thing in action, with the purpose of

(a) K. V. MidlaDd R. Co., 10 Q. (c) Spackman's Case, 1 McN. &
B. 889 ; Fredericks v. Howie, 1 H. G. 170 ; Be Anglo-Groek Sleam
& C. 881, 81 L. J. M. C. 249. Co., L. R. 3 Eq. 1 ; Re Langham
Comp. R. V.Midland R. Co., 4 E. Rink Co., 5 Cli. D. 669. See
& B. 958 ; Day v. Simpson, 18 0. under The Apportionment Act of
B. N. S. 680, sup. § 189. 1870, He Cox's Trusts, 9 Cli. D.

(b) R. V. Neatli, L. R. 6 Q. B. 169.
707. « Be Hermance, 71 N. Y. 481.
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suing thereon, would not include stock in a corporation."

In a statute that provides that " any married woman whose
husband, either from drunkenness, profligacy, or any other

cause, shall neglect or refuse to provide for her support , .

shall have the right in her own name to transact business,

and to receive and collect her own earnings," the words
" any other cause " must be understood as referring to causes

of a kind with those previously specified, and not to include

mere physical and mental incapacity,*' nor any temporary

inability of the husband, in consequence of sickness, to sup-

port his wife." So, a power given to certain board of

officers, in the management of a public institution, to remove

employees " for incompetency, improper conduct, or other

cause satisfactory to the board," means other kindred cause."

Where the charter of a city empowered it to. tax persons

engaged in particular trades or occupations, enumerating

them, such as auctioneers, grocers, merchants, retailers,

hotels, hackney carriages, etc., " and all other business, trades,

avocations, or professions whatever," it was held that there

was no authority to tax any occupation of a class not spe-

cifically designated, e. g., that of lawyers.*' An act giving ju-

risdiction to the court of common pleas to appoint viewers to

assess the damages, whenever a borough might " change the

grade or lines of any street or alley, or in any way alter or

enlarge the same," was held to be intended to give a remedy

to an abutting owner where his property was injured by a

change of grade only, and hence not to repeal the general

statute giving a remedy by proceedings in the Quarter

Sessions to obtain damages for opening or widening a street

or alley." A law authorizing the assessment of a tax on

bowling alleys and billiard tables, and also on auctioneers

and other venders of merchandize, etc., by outcry, and all

other places of business or amusement^ conducted for profit,

*• Ramsey v. Gould, 57 Barb. 559. But, in this case, the priuci-

(N . T.) 398. pie of strict construction aided this
*• Edson V. Hayden, 30 Wis. interpretation : Ibid.

682. *^ Se Brady Street, 99 Pa. St.

« King v. Thompson, 87 Pa. St. 691. "Looking at the manifest

365. object of the act, we must read
" State V. McGarry, 21 Wift these general words in connection

496. with such object," says the Court.
" St. Louis V. Laughlin, 49 Mo. Ibid., p. 595.
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does not warrant the imposition of the tax upon merchants,

bankers and the like." An act avoiding, unless acknowl-

edged, every " bargain, sale, mortgage, or other conveyance

of houses and lands " was held inapplicable to a lease for

years of land and a right of way." So, where an act of the

confederate congress authorized, whenever the exigencies of

any array in the field required it, the impressment of" forage,

articles of subsistence, or other property," it was held that

it did not sanction the impressment of an hotel or drug-store

for hospital purposes." Nor can " transport in any wagon,

cart, sleigh, boat, or otherwise," extend to driving cattle on

foot."]

§ 408. Of course, the restricted meaning which

primarily attaches to the general word in such circum-

stances, is rejected," when there are adequate grounds

to show that it was not used in the limited order of ideas to

which its predecessors belong. Thus, where an inspector of

nuisances was authorized to inspect articles of food deposited

in "any place " for sale, and a penalty was imposed on pei--

sons who prevented him from entering any " slaughter-

house, shop, building, market, or other place," where any

carcass was deposited for sale ; it was held that the latter

word was not confined to places ejusdem generis with those

which preceded it. The fearlier passage, giving authority to

enter " any place," obviously required that the same word

should I'eceive an equally extensive meaning in the subsequent

passage (a). The 103rd section of the Public Health Act of

1848, which imposes a penalty for making any " sewer, drain,

privy, cesspool, ashpit, building, or other work, contrary to

« Butler's App., 73 Pa. St. 44:8. v. State, 36 Ohio St. 196. It is,
»i> Stone V. Stone, 1 R. I. 435. indeed, said, in State v. Holman,

See, as to inclusion of leases in 8 McCord (S. C.) 306, that the rule
convgyanees, etc., ante, § 145. in queslion, does not apply in the
" White V. Ivey, 84 Ga. 186. interpretation of a criminal statute,
'' U. S. V. Sheldon, 2 Wheat, escept where there is some repug-

119. Compare also, further, upon nancy or incompatibility between
this principle. State v. StoUer, 38 the specific and gtinernl expres-
Iowa, 331 ; Mclntyre v. Ingraham, sions. See this case, post, § 410,
35 Miss. 25 ; State v. Pembei-ton, and Bee other cases infra.
30 Mo. 876 ;

Bish., Wr. L., g 245. (a) Young v. Gratridge, L. R 4
" Even in the construction of Q. B. 166. See, also, Harris v.

penal statutes : see Poster v. Jenns, 9 C. B. N. S. 153, 80 L. J.
Blount, 18 Ala. 687 ; Woodworth M. C. 188.
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the provisions of the Act," would include, under the word
" building," not only constructions of a character similar to

those previously mentioned, but also dwelling houses (a).

When justices, empowered to prepare a standard for an

equal county rate, were authorized for this purpose to direct

overseers, assessors of rates, and other persons having the

management, of the rates or valuations, to make returns of

the annual value of the property in the parish, and to require

"the said overseers, assessors, collectors, and any other per-

sons whomsoever," to produce parochial and other rates and

valuations, " and other documents in their custody or power,"

the context showed that the final'generic expression was not

confined to official, but extended to private persons (J). So,

where an Act imposed a rate on a variety of tenements and

buildings which were enumerated, and on " other buildings

and hereditaments, meadow and pasture excepted," the

exception appended to the concluding general words showed

that the latter were used in their widest sense, and were not

limited in meaning by the particular terms which preceded

tliem (c).
{

'

§ 409. Further, the general principle in question applies

only where the specific words are all of the same nature.

Where they are of different genera, the meaning of the

general word remains unaffected by its connection with them.

Thus, wbere an Act made it penal to convey to a prisoner,

in order to facilitate bis escape, " any mask, dress, or dis-

guise, or any letter, or any other article or thing," it was

held that the last general terms were to be understood in their

primary and wide meaning, and as including any article or

thing whatsoever which could in any manner facilitate the

escape of a prisoner, euch as a crowbar ((Z). Here, the several

particular words " disguise " and " letter," exhausted whole

genera; and the last general words must be understood,'

therefore, as referred to other genera.

(a) Pearson v. Kingston, 3 H. & (c) R. v. Shrewsbury, 3 B. &
C. 931, 35 L. J. M. C.44 See Ad. 346.
Morish V. Harris, L. K. 1 C. P. 155, {d) R. v. Payne, L. R. 1 C. C. 37.

35 L. J. 101. 'See also 'SkilUto v. Thompson, 1

(6) n. V. Doubleday, 3 E. & E. Q. B. D. 13.

501, 30 L. J. 99.
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§ 410. The general object of the Act, also, sometimes

requires that the final generic word shall not be restricted in

meaning by its predecessors. [The rule in general requiring

the opposite is merely an aid in ascertaining the legislative

intent, and, of course, does not warrant the court in confining

the operation of a statute, be it penal or otherwise, within

limits narrower than those intended by the law-maker,"

nor require the entire rejection of general terms ; but is to be

taken and applied in connection with other principles of

statutory construction, e. g., that the declared intention of

the Legislature is to be carried into effect."] Thus the 17

Geo. 3, c, 56, which, after reciting that stolen materials used

in certain manufactures were often concealed in the posses-

sion of persons who had received them with guilty knowledge,

and that the discovery and conviction of the ofEenders was

in consequence diflScult, proceeded to authorize justices to

issue search warrants for purloined materials suspected to be

concealed " in any dwelling-house, out-house, yard, garden,

or other place," was held to include, under the last word, a

warehouse which was a mile and a half from the dwelling-

house ; though all the places specifically enumerated were

such only as are immediately adjacent to a dwelling house

{a). Though such a warehouse would probably not be

usually considered as ejusdem generis with a " dwelling-

house," coupled with its enumerated dependencies, it was

reasonable, having regard to the preamble and the general

object of the statute, to think that the warehouse was within

the contemplation of the Legislature, as it was a very likely

place for the concealment against which the enactment was

directed ; and a narrower construction would have restricted

the effect, instead of promoting the object of the Act. The
requirement of the Municipal Corporations Act, 5 & 6 Will.

4, c. 76, s. 32, that voting papers should be signed by the

voter, and state the name of the " street, lane, or place," in

which the property was situated in respeot of which he

claimed to vote, was considered satisfied by a statement of the

parish where the property lay ; the object of the provision

" Woodwovth V. State, 26 Ohio (S. C.) 474.
St. 106. \a) R. V. Bdmundson, 2 E. & E.
" State V. Williams, 2 Strob. 77, 28 L. J. M. C. 213.
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being, apparently, the identification of the voter {a). [So,

where an act prohibited the sale of liquors, cigars, tobacco,

candies, peaches, mineral water " and other articles " within

a specified distance from a rpligious meeting, without per-

mission, etc., it was, with reference to the object of the law

to prevent the sale of all articles except by permission, held

that the statute was violated by the sale not only of the articles

Enumerated, but of any other, the circumstances otherwise

bringing the case within the act." An act punishing one will-

fully putting into a ball of cotton any " stone, wood," e^c.-, or

" any matter or thing whatsoever," would embrace one who
put in an undue quantity of water." An act punishing the tak-

ing of "cotton, corn, rice, or other grain," was, by -the last

phrase, held to include peas." And a supervisor of roads was

held to be within the protection of a statute punishing

resistance to a "sheriff, constable, or other ofiieer.""]

§ 411. Several decisions on a recent enactment are

instructive examples of the application of the above-men-

tioned rules, as to the effect of words of analogous mean-

ing on each other, and of specific words on the more

general one, which closes the enumeration of them ; as

well as of their subordination to the more general princi-

ple of gathering the intention from a review of the whole

enactment, and giving effect to its paramount object. The
16 & 17 Vict. c. 119, after reciting that a kind of gaming

had lately sprung up, to the demoralization of improvident

persons, by opening places called betting-houses or oflices,

enacts, for the better suppression of them, that any person

who, being " the owner or occupier of any house, office, room,

or place," should "open, keep, or use," or "knowingly per-

(fl) Per Lord Campbell and § 246. In construing a contract
CroHipton, J., in R. v. Spratley, 6 between a reservoir company and
E. <& B. 363, 25 L. J. 257. See the owner of a cotton mill, whereby
Lowther V. Bentinck, L. K. 19 Eq. the latter was to have the right to

166. draw water td run his mill, " or
" Stale V. Solomon, 33 Ind. 450. such other mill or mills as may bo
" State V. Holmau, 3 McCord erected upon his said privilege,"

(S. C.) 306. the court refused to restrict the
" State V. Williams, supra. And latter phrase to mills of the same

see Randolph v. State, 9 Tex. 531, kind, but held it to include a
as to "any other banking game." paper mill : Phoenix, etc., Co. v.

'» Woodworth v. StateJ 26 Ohio. Hazen, 118 Mass. 350.

St. 196. See, also. Bish.. Wr. L.,

37



578 ASSOCIATED WOEDS, ETC. [§ 411

rait" it to be used for the purposes of betting, blioiild be

liable to a penalty of 501., and to an action for the recovery

of any deposit made with him in respect of the bet. The

Court of Common Pleas held that a man who habitually

resorted to a certain spot under a tree in Hyde Park, and there

made bets, occupied a "place" within the meaning of the

Act. Although that general word was used with specific ones

which involved the idea of structure, the mischief aimed at,

which was to prevent skilled persons using a well-known place

for inducing improvident persons to bet, was equally great

whether under a tree or in a room (a). This decision was

reversed by the Exchequer Chamber on the ground, chiefly,

that the defendant could not be said to be the "occupier"

of the place ; as that expression derived a meaning from the

one with which it was coupled, which implied some legal

and exclusive title to the place (5). But a temporary wooden

structure, erected on a piece of ground rented by the person

who used it for betting purposes, though unroofed and not

fixed to the soil, was afterwards held to be a "place" within

the Act (c) ; and in another case, a man who carried on the

same business, standing on a stool sheltered under a large

umbrella on which was printed an indication of the business,

was held to be the " occupier of a place " within the Act ; as

he had in fact appropriated it for his proceedings, though

lie paid no rent and had no greater right to stand on the spot

than any others of the public who were admitted (d). In

another case a piece of enclosed land of about four acres was

considered a "place" within the Act (e). [On the other

hand, in a statute empowering municipal officers to "sell"

shares of a railway corporation for which the city had sub-

scribed, the addition of the general phrase :
" and to do what-

ever else may seem necessary .... in the premises," was held

not to work an enlargement of the powers specifically granted,

but to invest the officers with a discretion only as to the

manner of sale, and not to authorize them to barter or

{a) Doggett V. Cattarns. 17 C. B. (d) Bows v. Fenwick, L. R. 9 C.
N. B. 669, 84 L. J. 46. P. 339. See a. similar case.

(J) Id.. 19 C. B. N. S. 765, 34 L. Galloway v. Maries, 8 Q. B. D.
J- 159. 275, 51 L.J. M. C. 63.

(a) Shaw v. Motley, L. R. 3 Ex. (e) Eastwood v. Mellor, L. R. 9
"•

Q. B.440.



§ 4:13] ASSOCIATED WOEDS, ETC. 579

exchange the shares,*"—an effect, attributed in the decision

to the phrase "in the premises," clearly limiting ^he discre-

tion to the manner of the execution of the special grants of

power.]

§, 412. Rule that Inferior Does not Include Superior.—Analo-

gous to the rales above considered is another, that when vv'ords

descriptive of the rank of persons or things are used in a

descending order according to rank, the general words super-

added to tliem do not include persons or things of a higher

rank or importance than the highest named, if there be any

lower species to which they can apply."' In such a case, the

general word is taken not as generic, but as including only

what is lower in the genus than the lowest specified. Thus,

the 13 Eliz. c. 10, s. 3, which avoided conveyances by masters

and fellows of colleges^ deans and chapters of cathedrals,

parsons, vicars, and " others having any spirituaj or ecclesias-

tical living," would not include bishops {a). The sta^tnteiOjf

Marlbridge, 62 Hen. 3, c. 29, also, which gave a right of
action in certain cases to " abbots, prioj's, and other prelates

of the Church," did not, according to Lord Coke, include

bishops ; because, among other reasons, the bishop is of a

higher degree than an abbot (6.) Duties imposed,

under the general head of " metals,'' upon " copper, brass,

pewter, and tin, and on all othea- metals not enuoaerated,"

would include only metals inferior to those nan^ed, and not

fall on gold or silver, which are commonly known as precious

metals (c). [After enumerating several descriptions of

claims that shall be entitled to preference in the destribution

of an intestate's estate, where the same is insuffloient to pay

"• ClCTeland v. ^tate Bank, 16 sume, therefore, in construing liia

,
Ohio St. '236. ' ' *

' language,' tbat ,lie did nflt iptc^d to
" iriiU r,u!e, as "^yell a$ thai include things higher tlian aiiy

requiring the construction of gen- mentioned, or of a' Class outside of
eral expressions following speci- thosp ^eCifled,i",Biah., Vr. L., §
fie ones as jUitend?d tp designate 246b.

things ejusdem' generis^ is said '(as) The Abp. of Canterbury's
to '-accord wiUii- the prdipary Case, ,2 Eep. 46b.; Copland v.

WOT^ings o^f the .hunjan mind. A Powell, 1 Bing. 373. [Woodworth
writer who eniimerates' certaih ^v. Paine's Adm'rs, 1111.89,4. ' A^d
things, adding a general clause, see Ellis v. Murray, 28 Miss. 129.]

mentions, as of course, the .highest (J) 2 Inst. 151, |57, 478 ; 2 Rep.
things, and some of ^ach cWss, 46b.

'

within t^iQ^e which l»e had in con- (c) Casher y. Holmes, 2 B . & Ad.
templation. . . "^p reasonably as- 692 j^ieJ' Parke, B. '
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all the debts, an act directs that the " executors , . shall

then pay the balance on the legal demands in equaL pro-

portions, according to their amount, without regard to the

nature of said demand, not giving preference to any debts

on account of the instrument of writing on which the same

may be founded." Among the enumerated claims, judg-

ments were not mentioned. It was held, that, as, at common

law, debts were to be paid by executors according to their

dignity, and as an enumeration of things or persons of an

inferior could not embrace things or persons of a superior

dignity, judgments retained the preference in the distribution

which they had before."] The 22 & 23 Car. 2, c. 26, which

empowered the lords of "manors and other royalties" to

grant a deputation to a gamekeeper, was limited to the lords

of such royalties as are inferior to manors ; for if a royalty

of a higher nature had been meant, that would have preceded

the term " manor " (a).

The 2 Westm. c. 47, which prohibited salmon-fishing from

Lady-day to St. Martin's, in " the waters of the Humber,

Owse, Trent, Done, Arre, Derewent, Wherfe, Nid, Tore,

Swale, Tese, Tine, Eden, and all other waters wherein salmons

be taken," was considered as inclqding, in the final general

expression, only rivers inferior to those enumerated, and

therefore as not comprising nobile illud flumen, the

Thames (5). An Act which punished cruelty to any " horse,

marcy gelding, mule, ass, ox, cow, heifer, sheep, or other

cattle," was held not to include a bull (c). A statute which

spoke of indictments before justices of the peace and " others

having power to take indictments," was understood, on the

general ground under consideration, as not applying to the

Superior Courts {d). But the 11 & 12 Vict. c. 42, which

authorizes justices of the peace to inquire into indictable

offences committed on the high seas or abroad, and to bind

the witnesses to appear at the next " court of oyer and

terminer, or jail delivery, or superior court of a County

Palatine, or the Quarter Sessions," would authorize a justice

'" Woodworth v. Paine's Adm'rs, 4 T. R. 224, 459
1 111. 374.

(6) 2 Inst. 478.
(a) Ailesbury v. Pattison, Doug. (c) Exp. Hill, 3 0. & P. 335.

28. Bee, also, Evans v. Stevens, (tj) 3 Rep. 46b.
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to hold an inquiry into an offence committed by a Colonial

Governor in his colony, wbichis triable by the Queen's

Bench. That court, was included in the words, " court of

"oyer and terminer " (a).

§ 413i [Notwithstanding the reasonableness of this

mode of construction, founded as it is upon the experience

of the natural working of men's minds," " when the

court can discern that the mind of the maker of a statute

moved otherwise, it should not apply to his work this

rule of interpretation."" Thus, where the express words

used in the detailed enumeration embrace all the things or

persons capable of being classed as of an inferior degree, and

there are still general words used in addition, it is clear that

they must be applied to things or persons of a higher degree

than those enumerated." Otherwise they would have to be

left without effect, which is not permissible."

§ 414. Several Words Followed by a General Expression,—
[The strict rule of grammar would seem to require, as a

general thing, a limiting clause, or phrase, followihg several

expressions to which it might be applicable, to be restrained

to the last antecedent." Thus, in a clause " reserving to the

town of Hull the privilege of the shores and of feeding all

lands not comprehended within the aforesaid bounds," the

phrase "not comprehended," etc., was held to refer only to

the last antecedent." Under a provision providing for the

adoption of a statute by cities and towns " at a legal meeting

of the city council or the inhabitants of the town caUed for
that pv/rpose^^ it was held that the limitation contained in

the phrase, '' called for that purpose " did not apply to the

(o) R. V. Eyre, L. B. 3 Q. '&. extreme strictness of construction
487. may perhaps be attributed to the

'' See ante, § 413. excessive severity of the law in

"Bish., Wr. L., 8 246b. question : 1 Bl. Comm. 88. Comp.
" [Ellis Y.Murray, 28 Miss. 129] Child v. Hearn, L. U. 9 Ex. 176

f,

2 Inst. 137. Fletcher v. Sondes, 3 Bing. 580 ;

" [See ante, §§ 23, 365.] It R. v. Paty, 3 W. Bl. 731 ; Wright
waS, indeed, once tkougbt that in v. Pearson, L. R. 4 Q. B. 582.

the 14 Geo. 3, c. 6, which made it " See Gushing v. Warwick, 9
a capital felony to steal sheep or Gray (Mass.) 383 ; Gyger's Estate,

"other cattle," this last expression 65 Pa. St. 811. And see Fisher v.

was " much too loose " to include Connai-d, 100 Id. 63.

any other cattle than those already «« Gushing v. Warwick; supra,

specified, viz., sheep ; but this
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action of citj councils." Again, where the by-laws of a

society prbvided that the annnal meeting for the election of

officets should be held on the first Sunday in July in edch

year, and the monthly meeting on the first Tuesday of each

month, at halfpast seven dolodk, P.M., it was held that "at

half past seven o'clock, p.m.," must be deemed as fixing the

hour for the monthly meeting only." Similarly the words

"which " and "said " are said to refer to the last antecedent,

whether it be a word or a clause, to which they can properly

apply, and not to include the clause preceding the last." But

this technical grammatical rule is liable to be displaced

wherever the subject-matter requires a different construc-

tion," in obedience to the principle elsewhere discussed," that

rules of that character are subordinated to a common sense

reading of an enactment. An example in point here lias

already been given in that connection." Another is found

in the decision upon the construction of a clause preserving

from discharge, under a judicial sale, the lien of a mortgage

prior to all other liens " except other mortgages, ground-'

rents, purchase-money due the commonwealth, taxes,

charges, assessments and municipal claims, whose lien,

though afterwards accruing, has, by law, priority given it,"

where the relative " whose " was held to refer not only to the

immediately antecedent term " municipal claims,"but to taxes,

charges and assessments as well, on the ground, that, as in

other acts in pari materia, all these terms were used and

grouped together as a class and intended to be so under-

stood." Indeed, in most cases, it will be found, on some
ground of this sort, that, where several words are followed

by a general qualifying expression which is as much
applicable to the first as to the last, that expression is not

limited to the last, but applies to all." Thus, in a provision

" Quitin V. Electr. Light Co., 186.
140 Mass. 106, city councils, it is " Gushing v. Warwick, supra,
said, being usaalljr composed of " Ante, §§ 81, 83.
different bodieis acting at regular " Gyger's Est., 65 Pa. St. 811,
Ineetings and under prescribed ante, § §1.
rules of procedure. « Pisher v. Connardi 100 Pa. St.

'» State V. Conklin, 34 Wis. 21. 63.
"Fowler v. Tutile, 24 N. H. 9. " Great West. Ry. Co. v. Swiu-

And for a similar rule in the con- don, etc., Ry. Co L. R 9 App
struction of provisos, see ante, § Cas. 787
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in the third section of the Land Clauses Act, that " lands "

shall extend to " messuages, lands, tenements, and heredit-

aments of amy tenure,^^ the last words were held to apply to

all the preceding ones, not to "hereditaments" only." So, an

act providing that it should be lawful for any court having

equity jurisdiction in any suit " concerning goods, chattels,

lands, tenements or hereditaments, or for the perpetuating

of testimony concerning any lands, tenements, etc., situate or

being within the jurisdiction of such court," to order and

direct the service of subpoenas upon defendants beyond its

jurisdiction, it was held that the " goods, chattels, lands, ten-

ements or hereditaments " mentioned in the first clause, were,

like those in the clause concerning the perpetuating of testi-

mony, such only as were "situate and being within the

jurisdiction of such court."" Similarly, where words occur

at the end of a section, it is said that they are presumed to

refer to-and to qualify the whole." Thus, 'where a section

provided that no person holding office under the act of which

it was a part should be liable to military or jury duty, or to

arrest on civil process, nor to service of subpoenas from civil

courts while actually on duty, it was held that the latter

phrase applied to tlie whole sentence." And so where a re-

strictive provision occurs at the end of a series of sections.

Thus, an act limited the compensation which certain officers

might retain from fees received by them ; a subsequent act

provided, in one section, that, in a certain class of cases

the officers might charge and receive from suitors certain

fees, and, in the next section, that, in the remaining

class of those cases, they should receive a like compen-

sation from the United States; the last section provided

that no officer should receive a greater compensation than

the amount then linfited by law ; and it was held that this

provision was applicable to the fees given by both sections."

" Ibid. ; Lord Bramwell saying, 314.
at p. 808, tliat in the plwase " Coxton v. Dolan, 3 Daly
"horsea, oxen, pigs and sheep, (N. Y.)66. And see Hart v. Ken-
from whatever country they may nedy, 15 Abb. Pr. (N. T.) 433.

come," the last clause would apply •" Ibid. See infra. § 415.

alike to hor«es, oxen, pigs and *' U. S. v. Babbit, 1 Black, 65.

sheep. It was said by the court, at p. 61,

" Eby's App., 70 Pa. -St. 311, that, if the proviso could properly
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But, where one section of an act gave to municipalities power

to establish libraries, and the next section provided that " anj

town or city may appropriate money for suitable buijdinga

or rooms, and for the foundation of such library a sum not

exceeding one dollar for each of its ratable polls in the year

next preceding," also annually thereafter asum not exceeding

fifty cents for each of its ratable polls, etc., it was held that

clearly the restriction was only upon the amount to be put

into books, not upon that to be expended upon the building

or rooms."

§ 415. General liKpressioii in Middle of Clause.—[On the Con-

trary, where general words occur in the middle of a sentence

and sensibly apply to a particular provision of it, they are

not to be extended to what follows." Thus, in the case of

the act above referred to," it was said, that, had the last

clause of the provision read " nor, while actually on duty, to

service of subpoenas from civil courts," the sense would have

been very different, the qualifying power of those words, in

such case, being confined to the clause with which they

would thus have been' immediately connected."

§ 416. Reddenda Singula Singulis.—[Where the opening

words of a section are general, whilst the succeeding parts

of it branch out into particular instances,—" where several

words importing power, authority and obligation are found

at the commencement of a clause containing several branches,

it is not necessary that each of those words should be applied

to each of the different branches of the clause ; it may be con-

strued reddendo singula singulis ; the words giving power
and authority may be applicable to some branches, and those

be applied only to the ofiScers statute as if it were within the
named in the section to which it letter."

was appended, the court would, *' Dearborn v. Brookline, 97
upon the ground of identity of Mass. 466.
reason and intention, and the im- ^s Coxton v. Dolan, 2 Daly
probability of a contrary design, (K. Y.) 66. And see Hart v. Keii-
hold that it was clearly implied nedy, 14 Abb. Pr. (N. Y.) 482.
that the same rule should apply to But see ante, § 818, for an
those named in the previous sec- instance of transposition of' a
tion; declaring that "a thing proviso.
wiihin the intention of the makers '* Coxton v. Dolan, supra, §
of a Statute is as much within the 414.

»» Ibid.
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of obligation to others."" Thus, one section of an act pro-

vide<i " it shall and may be lawful for the directors, and they

are hereby authorized and required, to form a new common
sewer, and also to alter and reconstruct/ all or any of the

sewers of the city, and also to make such other alterations

and amendments in the sewers as may or shall be necessary."

It was decided that the directors of the company were bound

to form a new common sewer, but were merely authorized,

and not bound, to alter and reconstruct the other sewers of

the city." Stated more generally, the rule is that words in

different parts of a statute must be referred to their appro-

priate connections, giving each, in its proper place, its

proper force, reddendo singula singulis, and, if possible,

rendering none of them useless or superfluous ;" or, again :

" The different portions of a sentence, or different sentences,

are to be referred respectively to the other portions or sen-

tences to which we can see they respectively relate, even if

strict grammatical construction should demand otherwise.""

The 3 & 4 William 4, c. 22, provided that " the property

of, and in all lands, tenements, hereditaments, builds

ings, erections, works and ( other things which shall

have been or shall hereafter be purchased, obtained, erected

constructed or made by or by order of, or which shall be

within or under the view, cognizance, or management of any
Commissioners of Sewers," should be vested in such commis-

sioners. If this section had been read literally, the property

" Bayley, J., in R. v. Bristol tive application, but held that
Dock Co., 6 B. & C, at pp. 191, " prosecution " and "indictment"
193. This quotation and the Eng- were used as synonymous, and
lish cases in this section are bor- that the time limited was to be
rowed from Wilb., Stat. L., pp. computed from the time a true
189-191. bill was found. But this construc-
''R. V. Bristol Dock Co., 6 B. tion of the words "prosecution"

& 0. 181. and "indictment" was aided by
^ Mclntyre v. Ingraham, 35 other language in the act, indicat-

Miss. 35. . ing their use in the same sense,
" Com'th V. Barber (Mass.) 3 and the refusal to apply the prin-

Kew, Engl. Rep. 901, 903. Com- ciple reddenda singula singulis is,

pare, however, Com'th v. Haas, 67 to some extent, placed upon the
Pa. St. 443, 445, where, in con- character of the enactment. " As-
struing a provision that "all tuteness must not be employed to
Indictments and prosecutions. . . narrow or take away a defence
shall be brought or exIviMted, within granted by law to a party accused
two years," etc., the court refused of crime."
to give to these words a distribu-
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in all lands which were under the view or cognizance of any

Commissioners of Sewers would have vested in them, and

the owners would have been deprived of their lands without

com'pensation. To avoid thie result, the court read the

words reddendo singula singulis, and held that the section

vested in the Commissioners the property in lands purchased

by them, and in works and other things under their view,

cognizance and management." An act of Congress directed

that all fines, penalties, and forfeitures accruing under the

laws of Maryland and Virginia, in the District of Columbia

should be recovered by indictment or information in the

name of the United States, or by action of debt in the name
of the United States and of the informer. It was held, red-

dendo singula singulis, that the proceedings should be by
indictment, where, under the laws of the state in which it

was taken such was the proper course, and by action of debt,

where, by such laws, a private action only could be sustained."

The principle was also applied in the construction of an act,

one section of which required all brokers and private bankers

to make an annual return of the profits of their business, and

another, to make a report of their names, places of business

and capital employed, and then enacted that every " banker

or broker who shall neglect or refuse to make the return and

report required by the first and second sections of this act,

shall for every such neglect or refusal, be subject to a

penalty," etc. It was held that a separate penalty was im-

posed for the neglect to make each report or return, invoking

the principle " reddendum singula singulis.""]

«° Stracey v. Nelson, 13 M. & 308. But it would Seem that the
W. 535 ; 13 L. J. Ex. 97. principle was rather that stated in

^

" U. S. V. Gadsby, 1 Cranch, C. § 414, that general provisions at the
Ct. 55 ; U. S. V. Simms, 1 Cranch, end ^pply to each of several preced-

^^?» « . . „ , '°S particular ones. And see ante,
•! Oom'th V. Cooke, 50 Pa. St. § 256.
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CHAPTEE tV.

Implications and Intendments. Dieectobt and Impeka-

TiVE Provisions. Impossibilities. Waivee.

§ 417. Incidents and Consequences Impliedly Sanctioned by Act.

§ 418. Implied Grant of Powers. Corporations, etc.

§ 419. Powers implied in Grant of Jurisdiction.

I 420. Other Implications.

I 421. Implied Exercise and Expression of Legislative Judgment.

§ 432. Implications not Extended beyond what is Necessarily Implied.

§ 423, Protection Implied in Grant, etc., of Powers, Duties, etc.

§ 424. Implied Obligations.

§ 425. One Duty may Imply Another in Same Person.

§ 426. Right or Duty in One may Imply Duty in Another.

§ 437. Grant of Right to One may Imply Right in Another.

§ 428. Implied Conditions in Grant of Judicial Powers.

§ 430. New Jurisdiction how to be Exercised.

§ 431. Distinction between Imperative and Directoiy Provisions.

§ 432. Tests. Negative and Affirmative Words.

§ 433. Duty—Privilege. ^
§ 434. Regulations, etc., of Acts conferring Powers, Privileges, etc.,

Imperative.

§ 435. Acts Relating to .ludicial Procedure.

§ 436. Regulalions, etc., of Acts relating to Performance of Public

I

Duties Directory.

§ 437. Matters of Procedure by Public Officers.

§ 438. Effect of Public Inconvenience and Private Injury.

§ 440. Remedy for Omission of Directory Duty.

§ 441. Impossibilities in the Nature of Things.

§ 443. Impossibilities arising frem Acts of Parties.

§ 443. Impossibilities upon which Jurisdiction is Conditioned.

§ 444. Waiver of Statutory Provisions as to Rights apd Contracts.

g 445. Waiver, etc., as to Procedure and Practice in Courts.

§ 446. No Waiver as against Public Policy and Rights of Others.

§ 447. No Waiver of Want of Jurisdiction.

§ 448. Estopp'el from Claiming Benefit of Statute.

§ 417. Incidents and Consequences Impliedly Sanctioned by Act

—Passing from the interpretation of the language of Statutes,

it remains to consider wliat intentions are to be attribnted to
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the Legislature, where it has expressed none, on questions

necessarily arising out of its enactments.

Although, as already stated, the Legislature is presumed

to intend no alteration in the law beyond the immediate and

specific purposes of the Act, [and within the limits imposed

by the operation of that principle,] these purposes are con-

sidered as inchiding all the incidents or consequences strictly

resulting from the enactment. Thus, an Act which declared

an ofEence felony would impliedly give it all the incidents of

felony ; and it would make it an offence to be an accessory

before or after it (a). [Where a statutory action as to one

subject-matter is extended "by a subsequent statute to a new
case, everything annexed and incident to the action by the first

statute is equally extended.'] Where trustees were appointed

by Statute to perform duties which would, of necessity,

continue without limit of time, it was held that from the

nature of the powers given to them, they were impliedly

made a corporation (5). When a local authority had statutory

powers to " recover " expenses, it was thereby also impliedly

empowered not only to sue for them, but to sue in its

collective designation, although not incoi-porated (c). The
Act which gave the Admiralty Court jurisdiction over all

claims for necesparies supplied to foreign ships, impliedly

created a maritime lien on the ship, which follows it in the

hands of a purchaser {d). The Bankruptcy Acts, in requir-

ing a bankrupt to answer self-criminating questions relative to

his trade and affairs, made his answers subject to the general

(a) 1 Hale, 633, 704 ; 1 Hawk. c. Assessors v. R. R. Co. (N. J.) Id.
88, s. 18; Coalheavers' Case, 1 426.
Leach. 66 ; Gray v. R., 11 CI. &F. (b) Exp. Newport Trustees, 18

^J- , .
Sim. 846 ; comp. Williams v. Lords

^'Baltimore, etc., R. R. Co. v. of a^dmiralty, 13 C. B. 430; 3 L.
Wilson, 3 W. Va. 628. And M. & P. 456 ; Rivers v. Adams, 8
where an act exempts from taxa- Ex. D. 861. [See, .similarly, Barnet
tion the property of a certain cor- v. School Dir's, 6 Walts & S.
poration whi6h it authorizes the (Pa.) 46 ; Kingley v. Scb. Dir's,
same to acquire, property acquired 2 Pa. St. 28. And see Overseers v.
by the corporation under authority Kline, 9 Id. 217 319 ]
given by a subsequent act is (c) Mills v. Scott, L. E. 8 Q. B.
equally exempt : Slate v. Soc'y for 496
Est. Usef. Manuf's (N. J.) 4 Centr. (cQ 8 & 4 Vict. c. 65, s. 6 ; The
Rep. 139. A reservation of power Ella Clark, Br. & L. 83, 33 L. J.
to alter a charter gives the Legis- P. M. & A. 311 ; The Two Ellens,
lature the right to impose addi- L. R. 4 P C 161
tional taxation : State B'd of
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rules of the law of evidence, and consequently admissible in

evidence against him, even in criminal proceedings. To hold

otherwise would have been, in effect, to suppose that the

Legislature, in expressly changing the law which had hitherto

protected him from answering, intended also to make the

further change, by mere implication, of suspending, pro

tanto, the ordinary rule as regards the admissibility of self-

prejudicing statements (a). [So, in Pennsylvania, an affida-

vit of defence filed by defendant under the statutes requiring

such an affidavit, in order to prevent summary judgment in

favor of plaintiff, as by defaulb, may, upon analogy with the

practice as to answers in chancery, be read in evidence, by

the plaintiff, upon the trial.'] The Judgments Extension

Act of 1868, which provided for the execution, in Scotland

and Ireland, of judgments recovered in England, was con-

sidered as having impliedly abolished the rule of procedure

which required that a plaintiff residing out of the jurisdiction

should give security for costs ; the logical reason for the

rule (which was, that if the verdict were against the plaintiff,

he would not be within the reach of the process of the Court

for costs), having been swept away by the enactment (J).

[So, where an act, passed in 1874, establishing a new road

law for a certain county, expressly repealed an act, passed

in 1870, as to keeping in repair the public roads of that

county it was held that another act, approved contempor-

aneously with that of 1870, as to the turning over of road

money to the county commissioners, must fall with the

repeal of th3,t act.' And as to all implications, it is to

be borne in mind that whatever is implied in a statute,

whether in the way of a grant, of a restriction, or of a con-

dition, is as much a part of the enactment as what is

expressed therein.*]

(a) R. V. Scott, D. & B. 47, 25 Ii. ' Prince George's Co. v. Laurel,

J. 128. 51 Md. 457.
» Bowen v. DeLattre, 6 Whart. * Hanchett v. Weber, 17 III. App.

(Pa.) 430. But see Maynard v. 114. Where an act provided, that,

I5ank, 98 Pa. St. 350, that it is not when any suit should fail, by-

te he considered as constituting a reversal on writ of error, motion
part of the evidence, unless so in arrest of judgment, plea in

offered. abatement, or on demurrer, " and
(b) Eaeburn v. Andrews, L. K. 9 the merits of the cause shall not be

Q. B. 118. [See ante, § 209.] tried," plaintiff might begin an-
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§418. Implied Grant of Powers. Corporations, etc.—In the same

way, wlieu powers, privileges, or property are granted by

statute, everything indispensable to their exercise or enjoy-

ment is impliedly granted also, as it would be in a grant

between private persons. Thus, as by a private grant or

reservation of trees, the power of entering on the land

where they stand, and of cutting them down and carrying

them awaj', is impliedly given or reserved ; and by the grant

of mines, the power to dig them (a) ; so under a Parliament-

ary authority to build a bridge on a stranger's land, the

grantee tacitly acquires the right of erecting, on the land,

the temporary scaffolding which is essential to the execution

of the work (&). An Act which simply creates a corpora-

tion, impliedly gives it the legal attributes of one, among

wliich is a general power to make contracts (c). [Even

wjiere a corporation is created with certain specifically,

enumerated powers, it possesses, in addition, by implication,

all such as are either necessarily incident to those specified,

or essential to the expressgeid purposes and objects of the

corporate existence.' " liji this country, all corporations,

whether public or private, .derjye their powers from legisla-

tive grant, and can do no act for which authority is npt

expressly given, or may not be reasonably inferred. But,

if we were tp say tliat th^y can do nothing for which a

other vith,!!! a year, etc. : }t was tpn v. Manchester Waterworks, 8
held that Ihe intention of the Leg- B. & A. l2 ; Shears v. Jacotjs,' L.
Islatm-e was to reach all cases B. 1 C. P. 63, andthecases cQlleqt-
wheie ^ suit was b,i:ought, but t^he ed in S. of Irela,nd Colliery v.

merits of it failed of thai, without Wai-dle, L. R. 8 C. P. 468. '

the plaiatifF's default ; and tiiat ^ Le Couteulx v. Bulfelo, 83 IjiT.

consequently the case of a discon- Y. 833 ; Memphis v. Adams, 9
tinuanceofacause for the second Heisk. <Tenn.) 518. SeeWilliams-
t\wB, through the absence of (the pprt v. Com'th, 84 Pa. St. 487, as
justice, though not within the to the implied power of municipali-
terms of the enactment, was within ties to barrow money and issue
its intentiou : Phelps v. Wood, » bonds therefor,—a power, which,
Vt. 399. Cpmp. ante, § 827, note 8s to private or trading corporations,
136; also § 110. may, as a general proposition, be

(a) Sl^ejp. Touohst. 89 ; Roll. Ab. conceded, unless restrained by their
Incidents, A, charters or the la-pr of the land:

®,.TliejCl3,rence R. Co. y. The Ibid., p., 498, and may be saidto
G. N. of IJngli^nd R. Co., 13 M. ,& be within the implied powers of a

y- '^21. See, a,teo, fie Dudley, 8 municipal corporation : Ibid, p.,

Q. B. D. 86. 494. See 1 DUl., Mun. Coi-p., §
(c) ^(je Ashbury, &c. Co. ,v. 89.

Bicihe, L. R. 7 H. L. 653 ; Brough-
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warrant could not be found in the language of their charters,

we should deny them, in some eases, the power af self-

preservation, as well as many of the means necessary to

iHeut the essential objects of their incorporation. And
therefore, it has been an established principle in the law of

corporations, that they may exercise all the powers within

tlie fair intent and purpose of their creation, which are

leaeouably proper to effect the powers expressly granted.'"

IsTor should anything that is fairly incidental to those things

wiiich the Legislature has authorized be held ultrfi vires,

unless expressly prohibited.' Thus it has been decided

that, e. g., the ^grant to a municipality of power to

" prevent and extinguish fires," granted, by implication, the

power to erect a fire-esgine house ;' of power to " mate police

regulations or needful by-laws," a power to purchase fire-

engines ^" of power to contract " for lighting " streets, a

power to acquire street fixtures, including gas-pipes and

lamp-fosts, for that parpQS€\ ;" and a grant of power to a

railroad company to purchase land in order to procure stone

arad other materiaJ necessary for the construction of its road,

a grant of power to purchase land in order tp;get cross-ties

and fire-wood." Indeed, it may be generally said, that,

wihienever a power is given by statpte, everything necessary

to make it effectual, everything essential to the lexercjse ,of

it, is given bj implication." Thus, under the Pennsylvania

act of 1848, which djaclared that property accruing to a

married woman should be " owned, u«ed and enjoyed " by

her as her separate property, it was held, that, as the use and

enjoyment referred to roust be such as were consistent with

the nature and kind of property accrued to the woman,

where it consisted, e. g., of a store of liguQrs and cigars,

which conld not be need and enjoyed in the same manner,

« Bridgeport v. B. R. iCo., 15 • Van Sicklen v. Burlington, ?7
Corvn, .475, 501. As to implied Vt. 70.

powers of Bailway Companit'S, see "• Nelson v. La Porte, 33 Jnd.
Pierce, Railroads, Gh. xix. 258.

' Atty.-Qenl. v. Greait East. Ry. " Mallett v. Simpson, 94 N. C.

Co., L. R. S Apip. Cas. 473. And 37.
see Conk v. .'Hapiilton Co., 6 '? JS'eW York v. Sands, 105 N. Y.
McLean, 118. 810 ; Com'th v. ,Conyng:l}aim, 66

' Clarke v. Brookfleld, 81 Mo. Pa. St. 99 : WitlierspoQn v. Dun-
503. lap, 1 McCord (S. C.) 546.
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as, e. g., household furniture or a dwelling house, but were

merchandize, and as it was in the nature of merchandize to

be Bold and exchanged, the power to own and use and enjoy

implied, as to such property, the right to trade by them,

—

in a word, made women merchants." The same language

applied to real property was held to give her, by implication,

the right to contract, and make her estate liable, for neces-

sary repairs and improvements ; for the enactment would

be vain without such a power." So, a power given to a

married woman to engage in business was held to enable her

to borrow money and to purchase real estate wherewith and

wherein to commence business, as well as to contract debts

in the prosecution of such business when established." And
when an act directs a thing to be done, e. g., an increase of

the salaries of municipal officers, it authorizes impliedly,

without doing so in terms, the performance of whatever is

necessary to carry the direction into effect, i: e., an increase

of taxation necessary to meet the additional burden imposed."

An act authorizing the Comptroller of a county to create a

public fuud or stock for certain specified purposes, impliedly

authorized that officer to employ an agent to negotiate the

county bonds provided for by the act, to make an agreement

with him for compensation, and to pay him out of the pro-

ceeds of the bonds."]

" Wieman v. Anderson, 43 Pa. due-bills : Wilderman v. Rodgers,
St. 318. Where an a:ct directed (Md.) 5 Centr. Rep. 573 (see as to

the treasurer of the commonwealth the inclusion of checks in the
to assign to a certain corporation phrase notes, etc. : Walker v.

all the shares of its stock owned Geisse, 4 Whart. (Pa.) 352 ; Hill v.

by the commonwealth, etc., the Gaw, 4 Pa. St. 493); and post,
corporation thereupon to "hold dated checks : Nash v. Mitchell, 8
and dispose of the shares of stock Hun (N. Y.) 471 ; and to execute
so assigned to it as its absolute notes in blank : Morrison v.

properly," it was held that the cor- Thistle, 67 Mo. 596.
poration might divide the shares '« Green v. New York, 2 Hilt,
among its stockholders : Com'th (N. YJ 203.
V. B. & A. K. R. Co., 143 Ma.ss. " New York v. Sakls, 105 N.
146. Y. 210. Under an act vesting in

'' Lippincotl v. Leeds, 77 Pa. St. District Attorneys '
' the duties now

420, 422. by law to be performed by deputy
" Precking v. Rolland, 53 N. Y. attorney-generals," it was held that

422. And see Zurn v. Noedel, a writ of quo warranto might issue
113 Pa. St. 336 ; Bov^rd v. Ketter- on the information of a Distiict
ing, 101 Id. 181. The grant to Attorney to determine the right of
married women of power to make certain persons to act as school
notes has been held to imply the directors : Gilroy v. Com'th, 106
power to give bank checks and Pa. St. 484.
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§ 419. Powers Implied in Graut of Jurisdiotiou.—Where an

Act confers a jurisdiction, it impliedly grants, also, the

power of doing all such acts, or employing such means, as

are essentially necessary to its execution. Cui jurisdictio data

est, ea quoque concessa esse videntur, sine quibus jurisdictio

explicari non potnit {a). So, where an inferior Court is

empowered to grant an injunction, the power of punishing

disobedience to it by commitment is impliedly conveyed by

the enactment ; for the power would be useless if it could

riot be enforced {b). [It is said, that, independently of any

express statutory grant of authority, and as a necessary

incident to their existence and the exercise of the jurisdiction

conferred upon them, courts of record have the power to

make rules, not contrary to law, for the regulation of their

business," and to punish contempts."] And it is laid down
that where a statute empowers a justice to bind a person over,

or to caase him to do something, and the person, in his pres-

ence, refuses, the justice has impliedly authority to commit
him to jail till he complies (o).

(a) Dig. 2, 1, 2. [Thus, where
an act conferred upon the comp-
troller the power to cancel the
sale of real estate for state taxes
and refund the purchase-money,
wherever such sale was invalid
and ineffectual to pass title, and,
upon receiving evidence thereof,
required him so to do, it was held
that there was implied the power
to receive evidence of the defect
and to act thereon, to receive
affidavits and administer oaths

;

that, therefore, the exercise of the
power was not confined to cases of
invalidity appearing on the face
of the proceedings ; and that the
comptroller could be required by
mandamus to hear and determine
an application properly made to
him for cancellation, etc., under
the act : People v. Chapin, 105
N. Y. 309 ; 7 Centr. Rep. 293.]

(i) Exp. Martin, 4 Q. B. D. 313.
[And a statutoi-y provision making
a decree for a deed to operate aSjE
conveyance does not take away
the jurisdiction of the coxnt to
enforce the execution of the con-
veyance by process of attachment:
Randall v. Pryor, 4 Ohio, 424.]

'8 FuUerton v. Bank, 1 Pet. 604
;

Barry v. Randolph, 8 Binn. (Pa.)

377 ; Vanatta v. Anderson, Id.

417 ; Boas V. Nagle, 8 Serg. & R.

(Pa.) 253; Risher v. ThomaS, 2
Mo. 98 ; Brooks v. Boswell, 34 Id.

474 ; Kennedy v. Cunningham, 3
Mete. (Ky.) 538.
" U. S. V. New Bedford Bridge,

1 Woodb. & M. 401. See, also,

Gates V. M'Daniel, 3 Port. (Ala.)

356 ; Randall v. Pryor, 4 Ohio,

434 ; Armstrong v. Beaty, Cam. &
N, (N. C.) 33; and Lining v. Bent-
ley, 3 Bay (S. C.) 1, as to such
power in justices of the peace : but
see contia, Albright v. Lapp, 36
Pa. St. 99 ; R. v. Bartlett, 3 Sess.

Cas. 391. And see upon this sub-

ject, Cooley, C. L., 390, note 3.

A surrogate may punish for con-

temptuous refusal to appear and
give evidence, but a defaulting

witness cannot, in any case what-
ever, be brought in by attachment,

forcibly, "to testify:" Perry v.

Mitchell, 5Denio (N. Y.) 537.

(c)3 Hawk. c. 16, s. 3. [An
act investing a court with power
of deciding cases of contested elec-

tion was, in Handy v. Hopkins, 59
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§ 420. other ImpUoations. —[An act extending the limits of

a city so as to embrace within its boundaries certain lands

used only for farming purposes, by necessary implication

makes these lands subject to taxation for municipal objects."

An act making the judgment of the Common Pleas upon

certiorari to a justice of the peace final, as regards affirmance

or reversal of the justice's judgment, makes the former final

also as to the subsequent allowance of a writ of execution

for costs accrued on the certiorari."] Where an Act pro-

vided that the costs and expenses incident to passing it,

should be paid by the Metropolitan Board, but did not state

to whom they should be paid, it was held that they were

payable to the promoters only, and not to agents and other

persons employed by them (a). [So, where no time is fixed

by a statute within which an appeal allowed by it is to be

taken, it is said that a reasonable time is to be understood as

allowed," or the time prescribed by a general law regulating

Md. 157, held to give it autliority

to decide all matters and questions
involved in such contest, and,
having decided against the pre-

tensions of the contestants, to

declare that contestees were not
duly elected, and that the office

was vacant. See, also, Anderson
V. Levely, 58 Id. 193. Corap.
Ellingham v. Mount, 43 N. J. L.
470, that a court, under a power of
revising contested elections, is con-
fined to the grounds of contest
enumerated in tlie statute, and
cannot, e. g., adjudge, in such a
proceeding, the conslitutionality
of the law under which the elec-

tion was held. And 5 537. n. 179.]
2» Kelly V. Pittshurgh, 85 Pa.

St. 170. See the dissenting opin-
ion of Agnew, C. J., concurred in
by Sterrett, J.

" Palmer v. Lacock, 107 Pa. St.

346. As to the right to costs In
such cases, see Hartman v.

Bechtel, 1 Woodw. (Pa.) 140. An
act declai'ing that tlie returns of
certain elections "shall be subject
to the inquiry, determination and
judgment of the Court of Conimon
Pleas," who shall "proceed on the
merits thereof, and shall determine
t'.-.'nltp thereon , . . and . . . shall

immediately eertify to the Governor
the decree . . . and in whose favor
such contested election shall be
terminated; and the Governor
shall then issue the commission,"
etc.,—necessarily Implies Ihe final-

ity of the decree of said court and
the absence of revisory power,
even by certiorari, in the Supreme
Court : Carpenter's Case, 14 Pa.
St. 486 ; just as a provision making
city councils the "final" judges
of election returns ousts the juris-

diclion of the courts iind makes
such councils the sole tribunal to

determine the legality of the elec-

tion of their members : Selleck v.

Com. Council of S. Norwalk, 40
Conn. 359. But see as to a pro-

vision ranking city councils judges
of election, but not declaring their

decision final, nor making any
provision for contesting It, Echols
v. State, 56 Ala. 181, where such
decision was held to confer only a

prima facie right to the office

until ousted by proper legal pro-

cess in the nature of quo wairanto.

(a) Wyatt v. Metrop. B, of

Works, 11 C. B. N. S. 744.
" Moore v. Fields, 1 Oreg, 817.

But see ante, § 20.
'
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appeals is to be regarded as impliedly adopted."'] A private

Act which, after annexing a rectory to the deanery of "Wind-

sor, recited that the dean's residence at the latter place wonld
oblige his frequent absence from the rectory, and required

him to appoint a curate to reside there, was deemed to give

him, by implication, an exemption from residence {a).

§ 421. Implied Szercise and Expression of Legislative Judg-

ment.—[The rule, that, whatever is necessarily or logically

involved in an enactment is implied by it, with the same
force as if it were expressed, extends ^also to those cases

where the right of legislation is, by the constitution, con-

fined to occasions in which the existence of certain facts

shall have been first ascertained by the Legislature. It has

been seen that a legislative declaration that a certain im-

provement authorized by it is for the benefit of adjacent

landholders who are, by the act, subjected to taj^ation to

defray its expenses, is conclusive." Similarly, the decision

of the Legislature that a railroad is tequired by public

necessity is implied in a grant by it of a charter to construct

the same and is conclusive." And where the constitution

confines the right of the Legislature to grant special charters

to cases for which it may deem the general laws inadequate,

the exercise of the judgment is implied in the mere passage

of such a charter without any express declaration to that

effect." So, where the Constitution of a state provided that

no act of the Legislature of a public nature should take effect

until July 4, next after its passage at a regular session, and

that acts passed at a special session should gO into operation

ninety days after the adjournment of the Legislature that

passed thetn, but added, " If the general assembly deem any

law of immediate importance, they may provide that the same

shall take effect by publication in newspapers of the State
;"

it was held that a direction to that effect implied such a

determinaition."]

»*StateV. Dean,9Ga. 405, Gomp. "Johnson v. Ry. Co., 33 111.

ante, 8 337. , 303.

(o) Wright V. Legge, 6 Taunt. " State v. Donehey, 8 Iowa, 396.

48. It was there also held that the act,

" People V. Lawrence, 36 Barb, as published in the newspapers,
(N. Y.) 177; ante, § 375. corresponding with the act on file

" State V. Noyes, 47 Me. 189. in the oflice of the Secretary oJ
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§ 422. Implications not Extended beyond what is Necessarily

Implied.—But the extension of an enactment by implication is

confined to its strictly necessary incidents or logical conse-

quences. "When, for instance, a statute requires the perform-

ance of a service, it implies no provision that the person per-

forming it shall be remunerated (a). [Nor, vehere the usual

compensation is reduced, is there any implication that the

claim for the reduced compensation shall h^ive precedence of

others."] An Act which empowered justices to discharge an

apprentice from his apprenticeship, if ill-treated by his

master, would not inferentially empower them to order a

return of the premium ; for "however just it might be that

such a return should be made, and convenient that it should

be ordered by the tribunal which cancelled the indenture,

such a power was not the logical or necessary incident or result

of that which was expressly conferred (5). Although the 33

6 34 Vict. c. 93 absolved a husband from liability for the

antenuptial debts of his wife, and made the latter capable of

being a trader, and " liable to be sued for," and her separate

property subject to satisfy, her debts, " as if she had continued

unmarried ;" a married woman having separate property, was

not, as a logical consequence of such liabilities, liable to be

made a bankrupt (c). [Similarly, under the New Jersey

married woman's act, which gave her merely the right to hold

her property free from the control of her husband, it was

held that the jus disponendi was not a necessary incident of

the jus tenendi." And under a similar act in Pennsylvania,

which gave to married women the power to make their

property liable for the payment of necessaries purchased by

them, it was held that there was, in this grant, no necessary

implication of power to give written obligations for the pay-

ment of debts tlius contracted, or to confess judgment there-

State, was to be deemed the law, (J) R. v. Vandeleer. 1 Stra. 69;
although differing from the act as East v. Pell, 4 M. & W. 665.
published in the session laws, (c) Exp. Holland, L. B. 9 Ch.

(a) Per Lord Abinger in Jones v. 307 ; Exp. Jones, 13 Ch. D. 484.
Carmarthen, 8 M. & W. 605 ; R. v. See Guthrie v. Fisk, 8 B. & C.
Hull, 3 E. & B. 183 ; R. v. Allday, 178; Be Prankland, L. R. 8 Q. B.
7 Id. 799. See, also, Alresford v. 18.
Scott, 7 Q. B. D. 210. s» Naylor v. Field, 29 N. J. L

»' People V. Williams, 8 Cal. 97. 287.
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for." Nor does an act giving to the wife tlie fruits of her

own labor imply a right in her to abandon her husband,

without his consent, for the purpose of acquiring earnings

for her separate use, or to neglect or avoid, for such purpose,

the duties the marriage relation imposes upon her." A
statute giving half the penalty imposed by it to the com-
plainant does not impliedly give the latter authority to bring

an action for the penalty in his own name." Nor would the

grant of a power to construct a railway on one side of a town
imply a right to make a temporary location on the other

side." Nor does a power of sale given to municipal oflScers

imply a power to exchange or barter."]

§ 423. Protection Implied in Grant, etc., of Powers, Duties, etc-

—If the Legislature authorizes the construction of a work
or the use of a particular thing for a particular purpose, the

permission carries with it impliedly an exemption from

responsibility for any damage arising from the use, without

nfegligence ; as, for instance, when haystacks are fired by

Ipcomotive engines plying on railways (a). So trustees and

oflacial persons who are authorized to execute a work, such

as to raise a road, to lower a hill, or to make a drain, are

impliedly authorized, if necessary for the due execution of

their task, to prejudice the rights, or injure the property of

third persons (b). But when an Act confers such powers,

«» Glyde v. Keister, 33 Pa. St. 10 C. B. N. S. 89 ; 31 L. J. IS

;

85 ; Brunner's App., 47 Id. 67, 74. Blyth v. Birmingham Water-works
See, also, Swing v. Woodruff, 41 Co., 7 Ex. 312 ; Dunn v. Birming-
N. J. L. 469. But see Williams- ham Canal Co., L. R. 8 Q. B. 43;
port V. Com'th, 84 Pa. St. 487, Hammersmith R. Co. v. Brand, L.
where it is said, with Reference to R. 4;H. L. 171 ; Oracknell v. TUel-
a municipal corporation, that the ford, L. R. 4 0. P. 639 ; Geddis v.

power to contract a debt implies Bann Com., 8 App. 455, per Lord
the right to issue the proper Blackburn. [Whan., Negligence,
acknowledgment, i. e., bonds, § 869, citing to same effect the
therefor. following American cases: Sheldon
" Douglas V. Gausman, 68 111. v. R. R. Co., 14, N. Y. 318 ; Hinds

170. See. also, Randall V. Randall, v. Barton, 35 Id. 544; Road v. R.
87 Mich. 568. R. Co., .18 Barb. (N. Y.) 80;

'^ Smith V. Look, 108 Mass. 139. Phila., etc., R. R. Co., v. Yeiser,
" Currier v. R. R. Co., 11 Ohio 8 Pa. St. 366; Frankfoi-t, etc.,

St. 338. Turnp. Co. v. R. R. Co., 54 Id.
"* Cleveland v. State B'k, 16 845 ; Salt., etc., R. R. Cq. v. Wood-

Ohio St. 336. ruff, 4 Md. 243 ; Jefleris v. R. R.
(a)R. r. Pease, 4 B. & Ad. 30; Co., 3 Houston (Del.) 447. See,

Vaughan v. Taff Valley R. Co., 5 also. Shearman & Redfield, Negli-

H. & N. 679 ; 39 L. J. 347 ; Free- gence, § 332,]

mantle V. London &N. W. R. Co., {b) Per Williams, J., in White-
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it also impliedly reqaires that they shall be exercised only

for the purposes for which they were given, and subject to

the conditions which it prescribes, and also with due skill

and diligence, and in a way to prevent a needless mischief or

injury
(fl). A power, for instance, to establish asylums for'

the sick would not authorize the establishment of a small-pox

hospital in such ^ place or circumstances as to be a common

nuisance (&). [So, where the state's right of eminent

domain is committed to a corporation, and by virtue of the

same the latter may lawfully enter upon the land of an indi-

vidual and build all structures proper to accomplish the

purpose of its charter, this power does not justify nnskill-

fulness or unnecessary injury in the mode of performing the

work, or in the character of the structures erected."] And
further, as a grant of fish in a pond does not carry with it an

authority to dig a trench to let the water out to take the fish,

since they can be taken by nets or other devices, without doing

such damage (o) ; so, a statute does not give by implication any

powers not absolutely essential to the privilege or property

granted. An authority to construct a sewer on the land of

another, for instance, would not carry with it the right to

lateral support from the land, if it was possible to construct

an adequate sewer independent of such support {d). If

land is vested by Act of Parliament in persons for public

purposes, a power of conveying away any part of it would

not be impliedly granted {e). [Similarly, where a railroad

company has the right, subject to liability for compensatirai,

house V. Fellowes, IOC. B. N. S. Compare Wharton, Neg., §§ 878,
780 ; Sutton v. Clarke, 6 Taunt, et seqq. ; Redfield, Railroad, pp.
34 ; Stainton V. Woohych, 33 Beav. 157, 170, 171, 454: also, ante,
335 ; 26 L. J. 800. § 251.

(a) Jones v. Bird, 5 B. & A. 837; (c) Pinch's Disc, on Law, 63 ;

Grocers' Co. v. Donne, 8 Blng. N. Gearns v. Baker, L. R. 10 Ch.
C. 84; Clothier v. Webster, 12 C. 355.
B. N. S. 750 ; 31 L. J. 316 ; Law- (d) Metrop. Board v. Metrop.
rence v. G. N. R. Co., 16 Q. B. Railway Co., L. R. 4 C. P. 193.
643; Collier v. Middle Level See Roderick v. Aston Local Board,
Commrs., L. R. 4 C. P. 379 ; Geddis 5 Ch. D. 830.
V. Bann Com., 3 App. 430. (g) Wadmore v. Dear, L. K. 7 0.

(6) Metrop. Poor Act, 1867, s. 5

;

P. 213 ; Tipper v. Nichols, 18 C.
Metrop. Asylum Distiict v. Hill, 6 B. N. S. 131, 34 L. J. 61 ; MuUiner
App. 193 ; 60 L. J. 358. v. Midland Ry. Co.. 11 Ch. D. 611,
« P. F. W. & C. Ry. Co. V. 48 L. J. 258.

Gilleland, 66 Pa. St. 445, 452.
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to take land to a certain width, for the construction and

operation of its roadway, " after the right has been exercised,

the use of the property must be held in accordance with and

for the purposes which justified its taking. . . Hence it

is that no one can pretend that a railroad company may build

private houses and mills, or erect machinery, not necessarily

connected with the use of their franchise, within the limits

of their right of way. If it could, stores, taverns, shops, gro-

ceries and dwellings might be made to line the sides of the

road outside of the track—a thing not to be thought of under

the terms of the acquisition of the right of way.""]

§ 424. Implied Obligations. —The concession of privileges or

powers carries with it, often, implied obligations. For
instance, an Act which gives a power to dig up the soil of

streets for a particular purpose, such as making a drain,

impliedly casts on those thus empowered the duty of filling

up the ground again, and of restoring the street to its original

condition (a). If it imposed a liability on one person to

keep in repair a work in the possession of another, it would

be understood as impliedly imposing on the latter the obli-

gation of giving notice of the needed repair to the party

liable (S). A public body, authorized to make a bridge or

towpath and to take tolls for jts use, is impliedly bound to

keep it in proper repair, as long as it takes the tolls, and in-

vites the public to use the work ; or at least, to give those

whom they invite to use it, due warning of the defect which

makes it unfit for use (c). [So, a city being, under powers

given it by its charter, etc., in possession of a public wharf

and exercising exclusive supervision and control over it, and

8« Lance's App., 55 Pa. St. 16, (a) Gray v. PuUen, 5 B. & S. 970,
25 So a grant of a right of way, 34 L. J. 265.

fifty feet wide, by a city to a rail- (6) London & S. E. K. Co. v.

road over a small strip of land. Flower, 1 C. P. D. 77; Makin v.

through a densely populated part Watkinson, L. R. 6 Ex. 25. See
of the city, conveys only so much Scaltock v. Harston, 1 C. P. D.
groundas is necessary for the line 106 ; Brown v. G.'E. R. Co., 3 Q.
of the road, and will not carry, by B. D. 406.

implication, the right to erect, (c) Winch v. Conservators of the

within such line, depots, car-houses, /Thames, L. R. 7 C. P. 458, 9 C. P.

or other structures for the convcni- 378 ; Kicholl v. Allen, 1 B. & S.

ence or business of the road : 934, 31 L. J. 383, 481 ; Forbes v.

AUegheny v. R. R. Co., 36 Pa. St. Lee Cons. Board, 4 Ex. D. 316.

355.
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receiving tolls for its use, is bound to keep it in proper con-

diLion for use." And, of course, where a statute authorizes

a person to build a road and collect tolls thereon, requiring

him to macadamize it, and declaring a forfeiture of all rights

acquired under it upon failure to comply with the act, he can-

not be permitted to collect tolls when he has macadamized

only part of the road."] If statutory authority is given to

pei'sons, primarily for their own benefit and profit, rather

than for any advantage which the public may incidentally

derive, such as to cut through a highway and throw a bridge

over the cutting, or to substitute a new road for the old one

;

the burden of maintaining the new work in repair would

impliedly be cast on them, and not on the county or parish (a.)

Another duty which would also be impliedly imposed

on them by such an enactment would be that of protecting

the public from any danger attending the use of the new
work. If it was a swing bridge, for instance, they would

he bound to take due precautions to prevent persons from
attempting to cross it, while it was open (b). If the work
was a railway, crossing a highway on a level, they would be

impliedly bound to keep the crossing in a proper state to

admit of the use of the highway by carriages, without

damage to them (o); [and, at an established level crossing,

where there is a footpath, to place lights at night."] And
this implied obligation would not be excluded on the princi-

ple expressum facit cessare taciturn, by the fact that certain

duties are expressly imposed by statute on railway companies
who make such crossings ; ex. gr., to erect and maintain
gates where the public road crosses the railway, and to

employ men to open and shut them, and to keep them closed

except when carriages have to cross {d). So, notwithstand-

ipg all such express provisions, the company would be bound,
by implication, to prevent all passage along the portion

,
«' Pittsburgh v. Grier, 32 Pa. St. Co., 29 L. J. M. C. 151

^^ka. » r^
'

^ TVT c.,
„(*)Manley V. St. Helen's Co., 2

8» State V. Curry, 1 N«v. 251. H. & N. 840, 27 L. J. 159.
(a) R. V. Kent, 13 East, 220 ; R. (c) Oliver v. N. E. R. Co.. L R.

V. Lindsay, 14 East, 317; R. v. 9 Q. B 409
Kerrison, 8 M. & S. 626 ; R. v. Ely, «» Whart. Neg 8 808a and
15 Q. B. '827 ; North Stailordshire cases cited in notes'to same.

'

R. Co. V. Dale, 8 E. & B. 836; (d) Id. ; G. E. R. Co. v Wan-
Leach V. North Stiiffordshire R. less, L. R 7 H L 12
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of tbe highway thus intersected, when it was dangerous to

cross {a). [And even where a company, having the right to

cut through the street of a city, was not bound by its charter

to put up barriers for the protection of travelers upon the

street, it was held liable for the neglect of its employees in

not putting up the barriers at night, which the company had

voluntarily placed there for safety." "It is not true that

all the defendant's duties and liabilities are created and pre-

scribed by the act oi incorporation. Corporations as well

as individuals, by the principles of the common law, are

bound so to,exercise their rights as not to injure others. The

principle, sic utere tuo ut alienum non laedas, is of universal

application."*'] But power to pull down the wall of a house

without causing unnecessary inconveilience would not im-

pliedly involve the obligation bf putting up a hoarding for

the protection of the rooms exposed by the demolition (6).

§ 425. One Duty may Imply Another in Same Person.—Some-
times the express imposition of one duty impliedly imposes

another. Thus, when it was eniacted that no license should

be refused except on one or more of four specified grounds,

the obligation was impospd by implication on the justices,

of stating on which of the specified grounds they based their

refusal (c). The Ballot Act of 1872, which imposes, in

express terms, certain specific duties on the pi'esiding ofiBcers

at polling stations, casts also on those oflScers, by implication,

the duty of being present at their stations during an election,

and of providing the voters with voting papers bearing the

official mark required by the Act {d).

§ 426, Right or Duty in One may Imply Duty in Another.—

A

duty or right imposed or given to one, may also cast by

(a) Lunt v. London & N. W. E. land, ubi supra, where the com-
Co., L. E. 1 Q. B. 277. pany was held liable for negligence

*" Jjbwell V. B. & L. Corp'n, 1 in making an excavation near to
Am. Railw. Cas. 289, cited in P. another's house, which caused it to^
F. W. & C. Ey. Co. V. Gilleland, fall upon the house of the plaintiff

56 Pa. St. 445, 452. and injure it.]

" Ibid. • - ' (c) 32 & 33 Vict. c. 27, s. 8; R. v.
(J) Thompson v. Hill, L. R. 5 Sykes, 1 Q. B. D. 52 ; Exp.

G. P. 564. rCoinp. Davis v. Ey. Smith, 3 Q. B. D. 374.
Co., 2 Engl. Ey. Cas. 225, cited in (d) Pickering v. James, L. R. 8
P., P. W. & e. Ey. Co. V. Gille- C. P. 489.
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implication a corresponding bui then on anothei, as in the

case of the proviso in the Commission of the Peace, requiring

the Quarter Sessions not to give judgment in cases of

difficulty unless in the presence of one of the Judges of

Assize ; which impliedly requires the judge to give his

opinion (a). So, the Charitable Trusts Act, 1856, which

enacts that it shall not be lawful for the trustees of a charity

to make any grant otherwise than (among other things) with

the approval of the Charity Commissioners, was considered

. as requiring the Commissioners to give their approval in a

case where the grant was made before the Act was passed

§ 427. Grant of Right to One may Imply Right in Another.

—

The grant of a privilege or of property to one, sometimes

impliedly gives a I'ight to another person. Thus, an Act

which empowered a hospital to take and hold lands by will,

gift, or purchase, without incurring the penalties of the

Mortmain Acts, was held to empower persons to devise or

convey lands to it; it being considered that the Act would

otherwise be nugatory (c). [An act empowering a city to

subscribe its bonds for a certain railroad company's stock, by

necessary implication confers authority upon the company
to receive the subscription."] And yet an Act which gave

one railway company power to purchase certain lands and

to construct a railway, according to the deposited plans and

books of reference, would not give by imp ication to another

company the correlative power to sell any of those lands to
'

it id).

§ 428. Implied Conditions in Granc of Judicial Powers.—Again,

in giving judicial powers to affect prejudicially the rights of

person or property, a statute is understood as silently

implying, when it does not expressly provide, the condition

or qualification that the power is to be exercised in accordance

with the fundamental rnles of judicial procedure, such, for

(a) Per cur. In R. v. Chantvell, Comp. NethersoU v. Indig. Blind,

^\3\l° Q- ^- ^S''- L. R. 11 Eq. 1.
^

(i) Moon V. CUurch, 1 Ch. D. « Clark v. Janesville, 10 Wis.
447- 136.

(c) Pening v. Trail, 18 Eq. 88, (d) R. v. S. Wales R. Co., 14 Q.
B. 903.
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instance, as that wliicli requires that, before its exercise, the

person sought to be prejudiciall^y afEected shall have au

opportunity of defending himself (a). On this ground, under

the 4 & 5 "W". 4, c. 76, which authorizes justices'" at their

just and proper discretion " to order out-door relief to an

ag^d or infirm pauper who is unable to work, no such order

could be made without summoning those on whom the order

was to be made (J). So, where an Act authorized justices,

where it appeared that the appointment of special constables

had been occasioned by the behavior of persons employed

by railway or other companies, in executing public works,

to make an order on the treasurer of the company to pay the

special constables for their services, which order, if allowed

by a Secretary of State, should be binding on the company

;

it was held that no such order could be validly made without

giving the company notice, and an opportunity of being

heard against it (c). So, where a Colonial enactment

authorized the Governor to declare a lease forfeited, if it

was proved to the satisfaction of a Commissioner that the

lessee had failed to reside on the demised land, the Com-
missioner could not lawfully be satisfied without summoning

the lessee and holding a judicial inqniiy {d). The Metro-

politan Local Management Act, which requires that before

the foundations of a building are laid, a seven days' notice

shall be given to the district board, and authorizes that board

to demolish any building erected without such notice, was

construed as impliedly imposing on the board the condition

of giving the presumed defaulter a hearing, before pi'oceeding

to the demolition of his building ; and a district board, which

had confined itself to the letter of the Act, and had demol-

ished a building respecting which it had received no notice,

without first calling on the owner to show cause against its

doing so, was held liable in an action, as a wrong doer (e). A
(o) Bagg's Case, 11 Rep. 99 ; R. (S) E. v. Totnes Union, 7 Q. B.

V. Univ. of Cambridge, Stra. 557

;

690.

Emerson V. Newfoundland, 8 Moo. (c) 1 & 3 Vict. c. 80; R. v.

P. C. 157 ; Thorburn v. Barnes, Cheshire Lines Committee, L. R.
L. R. 3 C. P. 384 ; Be Pollard, L. 8 Q. B. 344.

R. 2 P. C. 106 ; R. V. Jenkins, 3 (d) Smith v. R., 3 App. 614.

B. & S. 116, 33 L. J. M. C. 1. («) 18 & 19 Vict. c. 130 ; Cooper
[Comp. ante, §§ 147, 363.] v. Wandsworth Board, 14 0. B'. N.

S. 180, 33 L. J. 185.
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, statute which required justices to issue a distress warrant to

enforce a rate or other charge, even though it directed them

to issue it " on proof of demand and non-payment," would

nevertheless be construed as impliedly requiring that they

should not do so, without first summoning the party against

whom it was demanded, and giving him a hearing against

the step proposed to be taken against him {a). A: power to

remove a person from his ofiSce or employment for lawful

cause only, would, on the same principle, involve the con-

dition that it was to be exercisable only after a due hearing,

or the opportunity of being heard, had been given to the

person proposed to be removed (S). But it would, of course,

be different if the person was removable arbitrarily, and

without any cause being assigned (e). It is obvious that

where an act which creates a new jurisdiction, gives any

person dissatisfied with its decision an appeal to anotiier

judicial authority, which is empowered to confirm or annul

the decision, as to it shall appear just/ and proper, the right

of being heard in support of his appeal is impliedly given to

the appellant {d). Under the provision of the first County

Court Act (8 & 9 Viet. c. 95), which empowered the Judge

'

to summon a judgment debtor, and, if satisfied that he had

the means of paying his debt, to order him to pay it either

in one sum or by instalments, and if he failed to obey, to

commit him to jail ; it was held that an order to pay by

future instalments, and in default of paying any of them to

(a) See Harper v. Oarr, 7 T. R. applied to taxation, see McMillen
370 ; R. V. Hughes, 3 A. & B. 435; v. Anderson, 95 D. 8. 37 ; Pearson
Painter v. Liverpool Gas Co., Id. v. Tewdall, Id. 394; Stewart v.
433. [It would seem that a simi- Palmer, 74 N. Y. 183; Fox's App.,
lar implicalion would have to be 113 Pa. St. 837; State v. Allen, 2
made, in this country, in the case McCord (8. C.) 55 ; Cooley, Tax'n,
of similar statutes, under the vari- 363.
ous constitutional provisions for- (6) R. v. Smith, 5 Q. B. 614,
bidding the taking of a man's prop- [See ante, §148.]
crty except by due process of law, (c) Exp. Teather, 1 L. M. & P.
which implies notice anil hearing: 7; R. v. Darlington School, 6 Q.
Craig V. Kline, 65 Pa. St. 399

; B. 683 ; Exp. Sandys, 4 B. & Ad.
Philadelphia v. Scott, 81 Id. 80

; 863.
Pennoyei- v. Neff, 95 U. S. 714 ; (d) R. v. Archbishop of Canter-
Davidson V. New Orleans, 96 Id. bury, 1 E. & E. 545, 28 >L. J. 154.
97; South Platte Land Co. v. See other instances, iJe Phillips'
Buffalo, 7 Nch. 253 ; Zeigler v. R. Charity, 9 Jur. 959 ; Be Preming
R. Co., 58 Ala. 594; Wright v. ton School, 10 Jur. 513; Daveu
CrocUobaugh, 8 Nev. 341 ; Taylor POrt v. R., L. R 3 App. 115.
T. Porter, 4 Hill (N. Y.) 140. As
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be committed, was invalid ; for it made the debtor liable to

imprisonment for not making a payment at a future time,

without then having an opportunity of defending himself.

As the language of the Act was not inconsistent with the

general principle that a person ought not to be punished

without having had an opportunity of being heard, it was

construed as tacitly embodying it. The Judge could not

properly exercise any discretion until the time of commit-

ment (a).

It would be different where the statute gave a power of

immediate commitment in default of immediate payment (5).

And again, if the opportunity of defence was provided .at

another stage, there would be no adequate ground for thus

implying the condition in question. For instance, when a

statute provided that if a rent-charge was in arrear, it might

be levied by distress, and that if it remained in arrear for

forty days, and there was no distress, a Judge, upon an

affidavit of these facts, might order the sheriff to summon a

jury to assess the arrears unpaid ; it was held that such an

order might well be made ex parte. The party -subject to

prejudice had his opportunity of defence before the sheriff (c).

So, where an Act authorized justices to inquire and adjudge

the settlement of a pauper lunatic, and to make an order on

his parish to pay for his maintenance, and empowered the

parish to appeal against any such order ; it was held that tlie

order might be made without giving the parish sought to be

affected notice of the intended inquiries {d).

§ 429. An Act which empowers two or more justices, or

other persons (e), to do any act of a judicial, as distinguished

from a ministerial nature, impliedly requires that they should

all be personally present and acting together in its per-

formance, whether to hear the evidence, or to view wheii

(a) See Kinning's Case, 10 Q. B. (c) Be Hammersmith Rent
730, 4 C. B. 507 ; Buchanan v. Charge, 4 Ex. 87, 7 D. & L. 41.

Kinning, 8 C. B. 371, 3 L. M. & [Comoare, also, Fox's App., 113
P. 536 ; Abley v. Dale, 10 C. B. Pa. St. 387, 357.]
63, 1 L. M. & P. 636. See, also, (0) Exp. Monkleigh, 5 D. & L.
Hesketh v. Atherton, L: R. 9 Q. B. 404, 17 L. J. M. 0.
4 ; Lovering v. Dawson, L. R. 10 (e) So, directors of companies,
C. P. 711. D'Arcy v. Tamar R. Co., L. R. 3

(6) Arnott v. Dimsdale, 3 E. & Ex. 158 ; Cook v. Ward, 3 C. P.
B. 580, 23 L. J. M. C. 161. D. 355.
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they are to act on personal inspection (a) ; to consult

together, and form their jndgraent (5). [The same rule

applies to oflScers intrusted with the management of corpor-

ations, whether private or municipal. When they propose

to ;do any deliberative act, their powers are to be exercised

only when duly assembled, and acting as a body." It follows

that of any special meeting notice must, if possible, be

given to every member of the board entitled to a voice in its

deliberations." Nor does a provision in the charter or by-

laws, that a majority shall form a board for the transaction

of business change this rule ;" and if no mode of warning is

prescribed therein, personal notice may be given." But the

absence of one member, entitled to be present, but not

notified, vitiates the proceeding." Such acts, therefore, in

order to be valid, and to bind absent members, must be done

at a regular stated meeting, or a regular adjourned meeting,

or if the meeting be special, notice is necessary, and, in the

absence of any other prescribed kind of notice, it must be

pei-Bonally served, if practicable, upon every member entitled

to be present.**] When the act to be performed is ministerial,

it is not necessary, on general principles, that the persons

authorized to do it should meet together for the purpose

;

and the statute which gave such authority would therefore

not be construed as impliedly requiring it (c),

§ 430. New Jurisdiction how to be Esercised.—When a new
jurisdiction is given to an existing Court to deal with new
matter in a different mode and a different procedure, it is

(a) R. V. Cambridge, 4 A. & E. Barb. (N. T.) 27 j McCuUough v.

^
/r\ t,.„. ^ ^°^^' 5 Denio (N. Y.) 567. But
(6) BiUmgs V. Prince, 2 W. Bl. see Bank of Middlebury v. R R.

1017 ; R. V. Hamstall Redware, 3 Co., 80 Vt. 159 • Bradstreet v
T. R. 380 ; R. v. Forrest, Id. 88

; Bank, 42 Id, 128
R. V. Stotfold 4 T. R. 596 ; R. v. « Pike Co. v. Rowland, 94 Pa.
Wmwick, 8 T. R. 454 ; R. y. St. 238, 247.
Great Marlow 2 East, 244 ; Battye «Ib,, cit. Harding v. Vande-
V. Gresley, 8 Id. 319 ; Grindlay v. water, 40 Cal 77
Barker, 1 B & P. 229 ; Cook v. " Cit. StoW v. Wyse, 7 Conn.
Lovelftnd, 2 Id. 31 ; R. v. Mills, 2 214.

n « ^n- ^if^
= ^\ ,^vTotnes, 11 « Cit. Smyth v. Darley, 2 H. L.

5^" § ^nA '
^' ^- •A^l<l^o'"ough, 13 Cas. 789, and referring to People

tj. B. 190. V. Batchelor, 22 N. Y. 128.
See cases in note («) preceding « pijjg q^ ^ Rowland, supra,

page; Gashwiller v. TVillis, 88 (c) Ee Hopper, L. R. 2 Q. B
Cal. 11 ; Conro v. Iron Co., 12 367.
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understood, unless the contrary be expressed or plainly

implied, to be intended to be exercised according to tlie

general inherent powers of the Qourt (a). [And wherever a

judge is allowed or directed to use his legal discretion—and

all discretion conferred upon courts is legal discretion"-^

upon a certain state of facts, he can only do so after those

facts have been judicially made known to him, i. e., by legal

proof.*"] It has been already mentioned that when a power

is conferred to do some act of a judicial nature, or of public

concern and interest, there is implied an obligation to exer-

cise it, when the occasion for it arises (J). This implied

obligation is usually said to modify the language creating

the power, when permissive, by making it imperative ; but

it seems to be a matter of implied enactment, rather than of

verbal interpretation.

§ 431. Distinction between Imperative and Directory Provis-

ions.—When a statute requires that something shall be done,

or done in a particular manner or form, without expressly

declaring what §hall be the consequence of non-compliance,

the question often arises, what intention is to be attributed

by inference to the Legislature. Where, indeed, the whole

aim and object of the Legislature would be plainly defeated

if the command to do the thing in a particular manner did

not imply a prohibition to do it in any other, no doubt can

be entertained as to the intention. The enactment, for

instance, of the Metropolitan Building Act (e), that the walls

of buildings shall be constructed of brick, stone, or other in-

combustible material, though containing no, prohibitory

words, obviously prohibits by implication and makes illegal

their construction with any other (d). [Where an act in

relation to certain claims against the state, otherwise not

allowable, required them to be presented within a certain

time, thereby, indeed, making a distinction between these

and ordinary claims, as to the time of presentment, it was

(a) Dale'ti Case, 6 Q. B. D. 450. annulled and rescinded : Ibid.
*' See ante, § 147. (5) 8ee ante, §§ 307-308, 313-814,
" Madden V. Fielding, 19 l;a. An. 434, 438.

505.* Hence an ex parte order for . (c) 18 & 19 Vict. c. 123, s. 13.

alimony to the wife, the plaintiff (d) Stevens v. Gourley. 7 C. B.
in a divorce proceeding, was N. S. 99, 39 L. J. 1.

• See Addenda to § 1.'50.
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held tliat presuuiptively that limitation was intended to be

material and consequently that it must be followed." Under

an act directing that written and sealed bids shall be received

until a certain day, upon which they are to be opened, it

was held that all bids coming in after that day must be

rejected."] Again, where compliance is made, in terms, a

condition precedent, to the validity or legality of what is

done ; as when, for example, the deed of a married woman
was to take effect " when " the certificate of her acknowledg-

ment of it was filed (a) ; or where it was provided that no

appeal should be entertained " unless " certain rules were

complied with (5) ;
[or where the doing of a thing was

prohibited " until " another had been done ;" or where

certain certificates were declared transferable " only " in a

certain prescribed manner ;"] the neglect of the statutory

requisites would obviously be fatal.

But the reports are full of cases without any such indica-

tions of intention ; in some of which the conditions, forms,

or other attendant circumstances prescribed by the statute

have been regarded as essential to the act o? thing regulated

by it, and their omission has been held fatal to its validity

;

while in others, such prescriptions have been considered as

merely directory, the neglect of which did not affect its

validity, or involve any other consequence than a liability to

a penalty, if any were imposed, for breach of the enactment."

" Corbett v. Bradley, 7 Nev. of its provisions operate merely as
106. advice or direction to the official or

'5 Webster v. French, 13 111. 802. olher person who is to do something
Comp. Free Press Ass'n V.Nichols, pointed out, leaving the act or
45 Vt. 7; post, § 436. omission not destructive of the

(a) 3 & 4 W. 4, c. 74, s. 85; Jolly legality of -whatisdonein disregard
V Hancoclc, 7 Ex. 820, 123 L. J. of tlie direction:" Bish., Wr. L.,
°°'

, . '^. §255. "A statute is called manda-
(b) jii & 83 Yict c. 71 ; Re tory when, if not all its provisions

DickinRon, 51 L. J. Ch. D. 736. are complied with according to
"Slayton v. Hulings, 7 Ind. their terms, the thing done is, as to

61 TT -D.! T -J « Txr,
'*' ^^^^ ' W., § 254. Thcse

B k V. Laid, 2 Wheat, descriptions accurately state the

£'mu J- >• . ,
results of action and non-action in

Ihe distinction between these conformity with or disregard of
twoclasses of statutes or statutory the provisions of statutes wliich
provisions is ordinarily expressed are either directory or mandatory,
by denominating the latter "direc But to answer the purposes of
tory, the former "imperative," definitions, it would seem to be
or, in this country, more usually, more logical, as well as precit^e, ts
mandatory.' "A statute is say, that a statute or statuloiy

termed directory when a part or all provision is directory when the
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The propriety, i^deed, of ever treating the provisions of

any statute in the latter manner has been sometimes qaes-

tiooed (a) ; but, [whilst it must be conceded, that, the power

to declare a statute to have merely directory force verges so

(jlpsely upon legislative discretion as to be exercisable by

courts only with reluctance and in extraordinary cases," it is

nevertheless] justifiable in principle as well as abundantly

established by numerous authorities."

§ 432. Tests. Negative and Affirmative Words. [It has been

intimated that affirmative words relating to the manner in

which power or jurisdiction vested in a public officer or

body is to be exercised, and not to the limits of the power

or jurisdiction itself, may, but negative words going to the

power or jurisdiction itself cannot, be directory ;" and that,

in general, negative words will make a statute imperative."

Accordingly, where an act directed that no debt or contract

should be binding upon a city unless it be authorized by
ordinance, and an appropriation sufficient to pay it be previ-

ously made by councils, a clerk employed by one of the

municipal boards at a salary of $2,000, councils having apr

propriated only $1,400 for that purpose, could recover noth-

ing beyond the latter sum from the city ;"" and "under an act

declaring that no man shall be permitted to vote at an elec-

Legislature intended that strict Sedgwick on Interp. of Stats. 373.
compliance with it should be left " Dryfus v. Bridges, 45 Miss.
to the discretion of the party 347,—and, it is addpd, never where
empowered to act under it and the the act or omission can by any
convenience and necessities of the possibility work advantage or
occasion upon which it was to be injury, however slight, to any one
applied, and did not intend that a affected by it. And see Best v.
failure to- exercise the power con- Gholson, 89 III. 465.
ferred, or a failure of exact con- " If a statute is directory as to
fnrniity with all the prescribed the principal affected by it, it is

details in the execution of it should equally so as to his sureties and
render the same void ; whilst a thoseincldentally affected : Looney
mandatory statute or provision v. Hughes. 30 Barb. (N. T.) 605.
would be one which the Legislature '* Per Sharswood, J., in Bladen
intended to be strictly complied v. Philadelphia. 60 Pa. St. 464,
with, contemplating an exercise of 466. See, also, Dryfus v. Bridges,
the power conferred in it at all supra; State v. Baker, 9 Rich. Eq.
events and exact conformity with (S. C.) 531; State v. Harris, 17
the prescribed details in the execu- Ohio St. 608.
tion of it as a condition of the " i?«McDonough's Election, 105
legality and validity of the same. Pa. St. 488, 494, citing State v.

(a) Per Martin. B., in Bowman v. Hilmantel, 31 Wis. 566.
Blyth, 7 E. & B. 47, 37 L. J. 33

;
«» Bladen v. Philadelphia, supra.

89
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tion whose name is not upon the registry list, unless he shall

make certain proofs, required by the act, of his right to vote,

it was held tliat preliminary proof, in the manner required

by the act, of his qualifications was essential to constitute an

unregistered elector a legal voter, and that, such proof not

having been made before the vote was received, it could not

be made on the trial of a contested election so as to legalize

the vote." And similarly, where there was no registry of

the voters of a town, and none of the persons who voted

there at an election furnished affidavits required by law to

entitle the vote of an unregistered elector to be received,

the whole vote of the town was rejected." But this effect

was denied to a similar enactment notwithstanding its express

negative terms, on the ground that the prohibition of the

statute was directory," And it would seem, that, as a rule

of universal application, the principle stated- cannot be sus-

tained." Thus,] the usual provision in the commission of

the peace that no justice named in it shall be capable of act-

ing or authorized to act unless he shall have taken the oatlis

required by law, would lead to intolerable inconvenience and

injustice, if it were imperative and struck with invalidity

every act of an unqualified justice. If his acts were held

void, it, was pointed out by the King's Bench, all peraons

who acted in the execution of a warrant issued by him,

would act without authority ; a constable who arrested, and

a gaoler who received the arrested person, under it, would be

trespassers. Resistance to them would be lawful ; every-

thing done by them would be unlawful ; and a constable, and

the persons aiding him might become amepable even to a

charge of murder, for acting under an authority wliich they

reasonably considered themselves bound to obey, and of the

invalidity of which they were wholly ignorant (a). Such

consequences could not reasonably be supposed to have been

" Be McDonough's Election, 498 ; Dale v. Irwin, 78 Id. 173.
8"Pi'a. "Bee Potter's Dwarris, p. 224,

«» State V. Sttimpf, 28 Wis. 680: note,
though such -would not be the etffect (ai 18 Geo. 2, c. 20; 61 Geo. ^8, c.

of the reception of votes under a 86 ; Margate Pier Co. v. Hannam,
defective and invalid registry list: 8 B. & A. 266 Cotnp. R. v.

State V. Baker, 88 Id. 71. Verelst, SOamp. 483.
•» Clark V. Robinson, 88 111.
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intended ; the interest of the public required that the acts

should be sustained ; and the just conclusion was that the

Legislature intended by the prohibition onlj to impose a

penalty for its infringement. [Moreover, it is to be observed,

that in the instances above cited, in v;hich the principle that

negative words exclude discretion was applied, the decision

might well have been put upon one or more of -the grounds

previously stated" as indicating a mandatory intention."

Thus, concerning the construction of the registry law last

referred to, as directory only, it is said by one court, disap-

proving that construction :
" Unless there is some provision

in the statute authorizing election officers to receive a vote

on their own knowledge of the qualifications of the person

who offers it, such judicial construction nullifies the law

made to prevent fraudulent voting."" Similai-ly, aprovision

in an act relating to boroughs, that all ordinances " shall be

jecorded in a book , . which shall be free to public inspec-

tion, and no ordinance . . shall be carried into operation in

less than two weeks after the same shall be so recorded,"

was held to be cleai'ly, mandatory as expressing a condition

upon which any ordinance was to go into effect, and before

the performance of which no ingenuity could make any

ordinance operative." It is undoubtedly true, however,

that an intention to make a provision merely directory is

more rarely to be found under such negative words." As
an iH,nstration maybe cited the decision under a statute that

provided (1) that all resolutions and reports of committees

of a certain description should be published in all the news-

papers employed by the municipality to which the act

related ; and (2i) that suoh resolutions and reports " shall not

be passed or adopted until after such notice has been pub-

lished at least two days." It was held that the former pro-

vision, i. e., that the publication must be in all the news-

papers, was to be regarded as directory only, and its omis-

sion or neglect would not vitiate the ordinance, but that the

« See ante, 1 431. •« Verona's App., 108 Pa. St. 83,
" See, also, .post, % 434. 89.
" Be McOomough's Election, "See Bish., Wi. t., § 355a.

supra, at p. 495.
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secoud provision, that it must be published in some news-

paper at least two days, was imperative.'"]

§ 433. Duty—Privilege.—It has, indeed, been said that no

rnle can be laid down for determining whether the com-

mand is to be considered as a mere direction or instruction

involving no invalidating consequence in its disregard, or

as imperative, with an implied nullification for disobedience,

be)'ond the fundamental one that it depends on the scope

and object of the enactment (a). It may, perhaps, be

found generally correct to say that nullification is the

natural and usual consequence of disobedience, [and that

where an act requires a thing to be done in a particular

manner, that manner alone must be adopted."] But the

question is in the main governed by considerations of con-

venience and justice (5), and wlien nullification would involve

general inconvenience [or great public mischief,"] or injustice

to innocent persons, or advantage to those guilty of the

neglect, without promoting the real aim and object of the

enactment, such an intention is not to be attributed to the

Legislature. In the first place, a strong line of distinction

'" Matter of Doug]a«, 58 Barb, directed to be done by any act or
(N. y.) 174, the phrase " at least acts of assembly . . the directions

two days" being construed as of the said acts shall be strictly

meaning, not that there must be pursued." See as to the applica-

two publications on two separate tion otthisact: McMichael v. Skil-

days, but that two days mii^it ton, 13 Pa. St. 215, 217 (partition)

;

elapse between the introduction Com'th v. Garrigues, 28 Id. 9, 13
and publication of the ordinance, (elections: see, with this case,

and its final passage : Ibid. State v. Marlow, 15 Ohio St. 114,

(a) Per Lord Campbell in Liver- where, as in Com'th v. Garrigues,
pool Borough Biink v. Turner, 2 it was held that the Btatutoiy mode
DeG., F. & J. 503, 30 L. J. 379; of contesting elections was exclu-
per Lord Penzance in Howard v. sive of common law proceeding by
Boddington, 2 P. D. 311. [Bish., mandamus, and was binding upon
Wr. L., §355. In Kellogg v. the state, the governing statute, in

Page. 44 Vt. 356, it is intimnted that case, being according to the
that this, like other questions ,,,is- requirement of the constitution);
ing in the construction of statutes, Beltzhoover v. GoUings, 101
IS one of intention on the part of Id. 293, 295 ; White v. Mc-
the Legislature. And see Corbett Keesport, Id. 394, 401 (remedies
V. Bradley, 7 Nev. 106.] against municipalities) ; Campbell
"Conini'rs v. Gaines, 3 Brev. v. Grooms, Id. 481, 483 (against

(8. C.)' 396. See, also, Best v. poor district).
Gholson, 89 111. 465. In Penusyl- (4) See per Lush, J., in K. v.

vania, it is provided by statute, 21 Ingall, 2 Q. B. D. 208.
March 1806, § IB, tliat, " in all " Dryfus v. Bridges, 45 Miss
cases where a remedy is provided, 247.
or duty enjoined, or anything
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ihay be drawn between cases where the prescriptions of the

Act affect the performance of a duty, and where they relate

to a privilege or power (a). Where powers or rights are

granted, with a direction that certain regulations or formal-

ities shall be complied with, it seems neitlier unjust nor

inconvenient to exact a rigorous observance of them as essen-

tial to the acquisition of the right or authority conferred

;

and it is therefore probable that such was the intention of

the Legislature. But when a public duty is imposed, and

the statute requires that it shall be performed in a certain

manner, or within a certain time, or under other specified

conditions, such prescriptions may well be regarded as

intended to be directory only, when injustice or inconven-

ience to others who have no control over those exercising the

duty, Would result, if such requirements were essential and

imperative.

§ 434. Regulations, etc., of Acts conferring Powers, Privileges,

etc., Imperative.—Taking the former class of cases, it seems

thut when a statute confers a right, privilege, or immunity,

the regulations, forms, or conditions wliich it prescribes for

its acquisition are imperative, in the sense that non-obser-

vance of any of them is fatal, [upon the principle, applica-

ble alike to contracts and statutes, that a party cannot claim

the benefits conferred, and at the same time repudiate the

obligations imposed by such."] Thus, where an Act gave

to the designers of prints the sole right of printing them
for fourteen years after the day of publication, adding,

" which (day) shall be truly engraved, with the name of the

proprietor, on each plate ; " it was held that the neglect to

comply with this provision was fatal to the copyright (b).

So, under the enactment that no proprietor of a copyright

should be entitled to sue for its infringement, unless he had

made an entry at Stationers' Hall of the title and time of

the first publication of the boolj, and the name and abode

of the publisher, it was held that a suit was not maintain-

able, where the day of publication was not stated truly, or

(a)'Seep«rDennian, J.,inCaldow (J) 8 Geo. 2, c. 13; Newton v.

V. Pixell, 2 C. P. D. 606. Cowie, 4 Bing. 234 ; Brooks v.

" Burrows v. BasMord, 22 Wis. Cock, 3 A. & E. 141 ; Avanzo v.

103. Mudie, 10 Ex. 203.
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only the month was stated ; or the publishers were not

described correctly^ that is, neither by the style of the firm,

iiO'i" by the names of the individual partners {a}. [So, an

omission to comply with any one of the requirements of, a

copyright law,—depositing of the title, publishing the faat

of entry, delivery of a copy of the published work, etc.,

—

was held to be fatal to the copyright."] The innkeeper

whose common law liability for the goods of his guests is

limited, if he posts up a notice as I'equired by the 26 & 27

Yict. c. 41, does not obtain the exoneration, if his notice is

inaccurate in any material particular {!?). The Act which,

in authorizing the confinement of lunatics, prohibited their

reception in asyUims without medical certificates in a given

form, setting forth several particulars, and among them, the

street and number of the house where the supposed lunatic

was examined, made a strict compliance with those provi-

sions imperative ; so that a certificate which omitted the

street and number of the house where the examination took

place, was held Insufficient to justify the detention of the

lunatic (o). When a company or public body is incorporated

or established by statute for special purposes only, and is

altogether the creature of statute law, the forms prescribed

for its acts and contracts are imperative and essential to their

validity {d). [To this class of statutes belong also those

(a) 5 & 6 Vict. c. 45 ; Low v. notice might be sent by post to his
Routledge, 33 L. J. Ch, 725; place of abode "as described" in
Matbieson v. HaiTod, L. R. 7 Eq. the list of voters prepared by the
270; HendersoD v. Maxwell, 5 Cb. clerk of the peace; it was held that
D. 892, 46 L. J. 891. to send by post a notice, not to
" See Wheaton v. Peters, 8 Pet. the address so given, which was

591 ; Ewer v, Coxe, 4 Wash. 487 ; incorrect, but to the true address,
Jollio V. .Tai ques, 1 Blatchf. 618

;

was not a compliance with the
Baker v. Taylor, 2 Id. 82. Act, and therefore that the object-

(i) Spioer v. Bacon, 3 Ex. D. or could not be heard on mere
463. See Gregson v. Potter, 4 Ex. proof of posting the notice : Nose-
D. 142 ; Mather v. Brown, 1 C. P worthy v. Buckland, L. R. 9 C. P.
D- 596. 233. See Smith v. Huggett, 11

(c) 16 & 17 Vict. c. 96 ; R. v. C. B. N. S. 55, 81 L. J. 4i: [Nor,
Pinder, 24 L. J. Q. B. 148. Comp. under an act granting the right to
Re Shuttleworth, 9 Q. B. 651. contest elections to "electors,"
Where it wiis enacted that a per- can a petition describing the
son who objected to a voter's petitioner as a " citizen and resi-

qualification might be heard in dent," be sustained on demurrer :

support of his objection, if he had Blanck v. Pausch, 113 111. 60.]
given notice to the voter; and' it (d) Cope v. Thames Haven, etc.,
was provided that, besides the Co. , 3 Ex. 841 ; Diggle v London
ordinary way of serving it, the & Blackwall R. Co., 5 Ex. 442;
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wiicli authorize, and prescribe the manner and form of eon-

veyauces, by married women of their real estate,— as, by join-

der of the husband, separstte acknowledgment, and the like.

The decisions of the courts are uniform that any substantial

deviation from, or omission of, the required formalities, ren-

ders the instrument utterly void, not only as a Conveyance, but

also as an agrpewent to convey, thus giving the grantee named '

neither a legal nor an equitable title to the property," and

leaving the contract incapable of ratification without a new
congideratiou," and then only ratifiable by way of a new
instrument properly executed in accordance with the statu-

tory requirements." And in general it may be said, that,

where a statute at the same time gives a new power and

prescribes the means and method of executing it, it can be

lawfully executed in no other way." Thus, a power given

to a municipal corporation to establish fire limits and pro-

hibit the erection of wooden buildings within the same,

upon petition of owners of real estate, cannot be exercised

except upon such antecedent petition ; " and so of a power to

grade on application of a majority of lot-holders, on the

Frend v. Dennet,, 4 C. B. N. S.

576. See, also, Cornwall Mining
Co. V. Bennett, 5 H. & N. 433

;

Irish Peat Co. v. Phillips, 1 B. &
8. 598, 30 L. J. 583. [See, also,

Second Manhattan B. A. "v. Hayes,
4 Abb. App. Dec. ifN. Y.) 188 :

Beoket v. Build'g Ass'n, 88 Pa. St.

211 ; Workingmen's B. A. v. Cole-
man, 89 Id. 428; Gordon v. Build'g
Ass'n, 12 Bush (Ky.) 110; Martin
V. Build'g Ass'n, 3 Cold. (Tenn.)
418.]

"See Leggate v. Clark, 111
Mass. 308 ; Armstrong v. Eoss, 30
N. J. Eq. 109 ; Watson v. Bailey,
1 Binn. (Pa.) 470 ; Trimmer v.

Heagy, 16 Pa. St. 484 ; Stoops v.

Blackford, 27 Id. 318 ; Glidden v.
Striipler, S3 Id. 400 ; Dunham v.

Wright, 58 Id. 107; Graham y.
Long, 65 Id. 283; Miller v. Went-
worth, 83 Id. 380 j Innis v. Tem-
pleton, 95 Id. 363 ; Miller v. Ruble,
107 Id. 395 ; Montoursville Over-
seers T. Fairfield Overseers, 113
Id. 99 ; Bartlett v. Douoghue, 73
Mo. 563 ; $oskinson v. Adkins, 77
Id. 587 ; Bagby v. Emerson, 79 Id.

189 ; Shumaker v. .lohnson, 35 Ind.

38 ; Mattox v. Hightshue, 89 Id.

95 ; Benkman v. Stanley, 8 Neb.
357; Coilum v. Pettigrew, 10
Heisk. (Tenn.) 894. See, however,
as'to what is suflScient joinder of

husband : Thompson v. Lovrein,
83 Pa. St. 482 ; Pease v. Bridge,
49 Conn. 58 ; Mount v. Kesterson,

6 Cold. (Tenn.) 432 ; Evans v.

Summerlein, 19 Pla. 858.
" See Brown v. Bennett, 75 Pa.

St. 430 ; Kent v. Rand, (N. H.) 33
Rep. 631.
" See Buchanan v. Hazzard, 95

Pa. St. 240; Glidden v. Strupler, 53
Id. 400.
" See Head V. Ins. Co., SCranch,

127; Franklin Glass Co. v. White,
14 Mass. 286 ; Best v. Gholson, 89
111. 465 ; Journeay v. Stale, 1 Mo.
428 ; Sturgeon v. State, 1 Blackf.
(Ind.) 39 ; State v. Cole, 3 MoCord
(S. C.) 117 ; Bish., Wr. L., § 356 ;

and see Cook v. Kelly, 12 Abb. Pr.

'(N. y.) 35, and ante,,§ 433.
" Des Moines v. Gilchrist, 67

Iowa, 310.
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street." Nor can a right to recover damages from a munici-

pality for injuries caused to property by a change of grade

from the original location of a street therein,—a right rest-

ing solely upon the statute which gives it,—be enforced in

any way except,that pointed out by the statute."

§ 435. Acts Relating to Judicial Procedure.—[Where author-

ity to proceed in courts of justice is conferred by statute,

and where the manner of obtaining jurisdiction is prescribed

by statute, the mode of proceeding is mandatory and must

be strictly complied with, or the proceeding will be utterly

void ;" and] enactments regulating the procedure in courts

seem usually to be imperative and not merely directory (a).

If, for instance, an appeal from a decision be given, with

provisions requiring the fulfillment of certain conditions,

such as giving notice of appeal and entering into recogniz-

ances, or transmitting documents within a certain time, a

strict compliance would be imperative, and non-compliance

would be fatal to the appeal (J), [even where one of the

defendants was confined in prison during the period allowed

for perfecting the same." So, a provision requiring the

00 Pittsburg V. Walter, 69 Pa. Mays v. King, 28 Id. 690 ; Coff-

St. 365. And see 8, P. Pensacola man v. Davaney, 3 Miss. 854
;

V. Wittich, SlFla. 493. Dawson's App., 15 Pa. St. 480;
" Beltzhoover v. Gollings, 101 Cherry Oveiseers v. Marion Over-

Pa. St. 393 : even independently seers, 96 Id. 638 ; Road in Salem
of the act of 1806 (see ante, §433 Tp., 103 Id. 350 ; Providence Co. v.

note): Ibid. Chase, 108 Id. 319 ; Whipley v.
82 Norwegian Str., 81 Pa. St. Miiis, 9 Cal. 641; Hildreth v.

349, 354 ; Seymour v. Judd, 3 N. Gwindon, 10 Id. 490 ; Elliott v.

T. 464. Chapman, 15 Id. 883 ; Gordon v.

(a) See, however, post, § 486, Wansey, 19 Id. 83 ; Dooling v.

note, and § 445. Moore, 30 Id. 14 ; Mayer v.

(6) R. V. Oxfordshire, 1 M. & 8. Prud'homme, 1 La. An. 230 ; Sears
446 ; R. V. Carnarvon, 4 B. & A. v. Willson, 4 Id. 635 ; Wood v.

86 ; R. V. Bond, 6 A. & E. 905; R. Wall, 5 Id. 179 ; Knight v. Bean,
V. Lancashire, 8 E. & B. 663

; 18 Me! 217 ; Maxwell v. Wessels,
Morgan V. Edwards, 5 H. & N. 7 Wis. 103; Brown v. Ry. Co., 83
415 ; Woodhouse v. Woods, 29 L. Mo. 478 ; Harris v. Qest, 4 Ohio
J. M. 0. 199 ; Fox v. Wallis, 3 0. St. 469; McLaughlin v. State, 60
P. D. 45. [See Stafford v. Bank, Ind. 193 ; Plory v. Wilson, 83 Id.

16 How. 135 ; 17 Id. 375 ; Stafford 391 ; Clinton v. Phillips, 7 T. B.
V. Canal and B'k'g Co., Id. 383; Mon. (Ky.) 117 ; Campbell v.
Kirk V. Armstrong, Hemps. 383 ; Allison, 63 N. C. 568 ; Jeflery v.

Wilson V. Palmer, 75 N. Y. 250

;

Marshall, 1 Ark. 47 ; Bayley v.

Lane V. Wheeler, 101 Id. 17; 111. Hazard, 8 Yerg. (Tenn.) 487;
W. R. R. Co. V. Gay, 5 111. App., Lvall v. Guadaloupe Co., 38 Tex.
393 ; State v. Jones, 11 Iowa, 11 ; 67 ; Zeckendorf v. Zeokendorf, 1

Pratt V. St^ge Co., 36 Id. 341
; Ariz. 401.]

King V. McCann, 35 Ala. 471
; «» Stone v. Eisman, 1 Law T.„
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party issuing an attachment, to give bond with a penalty,

condition and sureties, was held imperative, and its observance

indispensable in order to the validity of the process."] The
same imperative effect seems, in general, presumed to be

intended, even where the observance of the formalities is not

a condition exacted of the party seeking the benefit given

by the Statute, but a duty imposed on a Court or public

officer in the exercise of the power conferre(^ on him ; when
no general inconvenience or injustice calls for a different

construction. The 6 Eliz. c. 5 requiring that the writ de

contnmace capiendo shall be brought into the Queen's Bench,

and be there opened in the presence of the judges, the omis-

sion of this apparently idle ceremony was deemed fatal to the

validity of an arrest made in pursuance of the writ, though

it had been enrolled in the Crown Office (a). An enactment

which provided that every warrant issued by a Court should

be under its seal, was equally imperative, and not only was

a commitment under an unsealed warrant invalid, but the

person who had obtained it without taking care that the

Qourt performed its duty of sealing itj was liable in damage

to the person arrested under it (5). This was hard on the

former, but it was essential for the latter that the warrant

should be duly authenticated. [Equally imperative are

provisions requiring the person serving a summons to

endorse thereon the date of service ;" provisions relating to

the tirap of levy," or i-equiring sheriff's sales to be held at

the court house.'^ If commissioners, authorized to fix the

N. S. (Pa.) 123. But where the ". Dryfus v. Bridges, 45 Miss^
last day allowed is dies non, the 347. But statutes relating to the

next day is in time: Rose's Est., 63 time and manner of summoning
Cal. 346. And see ante, §393. and bringing in jurors are said to
^ Blake v. Sherman, 13 Minn, be largely' directory : Johnson v.

420. As to such powers and pro- State, 33 Miss. 363 ; State v.

cedure and the strict construction Smith, 67 Me. 828 ; State v. Pitts,

and pursuance of acts giving them, 58 Mo. 556 ; State v. Carney, 30
Ante, 8 351. Iowa, 83 ; State v. Gillick, 7 Id.

(a) Be Dale, 7 App. 340, 60 L. 287 ; Bish., Wr. L., § 355 ; and
J. Q. B. 334. see Colt v. Ives, 13 Conn. 343 ; and

(J) Exp. Van Sandau, DeG. 303. so statutes providing for other steps

So, a rate under the Pub. Health in a judicial cause : Bish., Wr. L.,

Act, 1848 : R. v. Workshop Board, ubi supra ; where the provisions,

5 B. & S. 95. though in the nature of commands
85 Wendel v. Durbin, 36 Wis. to an officer or court, do not con-

390. fer rights on parties, in which
8« People V. McCreery, 34 Cal. case they are generally mandatory •

433. Ibid.
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boundaries of a parish, were required by the Act to advertise

the boundaries which they fixed, and to insert them in their

award, and the Act declared that the boundaries " so fixed"

should be conclusive ; a variation between the boundaries

set forth in the award and those advertised would vitiate the

award, as the requisites of the Act would'not have been

complied with {a). [So, where an act permitted the appoint-

ment of viewers by the court to lay out a road, upon petition

designating the termini, a report of the viewers appointed

upon such a petition showing an apparent departure from

one of the termini designated therein, is not a compliance

with the order or statute."] Tlie provision of the Union

Assessment Act of 1862, regarding the deposit of tha valua-

tion list for inspection was held obviously imperative: for

the omission would have left persons aggrieved by any

alterations, without a timely opportunity for appealing (5).

§ 486. Regulations, etc., of Acts Relating to Performance of

Public Duties Directory On the Other hand, the prescriptions

of a statute [often] relate to the performance of a public

duty; and to affect with invalidity acts done in neglect of

them would work serious general inconvenience or injustice

to persons who have no control over those intrusted with

the duty, without promoting the essential aims of the Legis-

lature. [In such case, they are said not to be of the essence,

of the substance of the thing required," and, depending

upon this quality of not being of the essence or substance

of the thing required," compliance being rather a matter of

convenience, and the direction being given with a view

simply to proper, orderly and prompt conduct of business,"

they seem to be generally understood as mere instructions

for the guidance and government of those on whom the

duty is imposed, or, in other words,] as directory only. The

(a) R. V. Washbrook, 4 B. & C. 199. FSefi infra, note 101.]
733 ; R. V. Arkwright, 12 Q. B. «» People v. Cook, 14 Barb.
960. (N. Y.) 290 ; 8 N. Y. 67 ; Norwe-

88 Boyer's Road, 87 Pa. St. 237 ; glan Str., 81 Pa. St. 349 ; McKune
Seidel's Road, 2 Woodw. (Pa.) v. Wells, 11 Col. 49 ; Hurford v.

375. Omaba, 4 Neb. 336.
(6) R. V. Chorlton Union, L. R. •« See cases in preceding note.

8 Q. B. 5 ; R. v. Ingall, 2 Q. B. D. »> Hurford v. Omaha, supra.
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neglect of tliem may be penal (a), but it does not

affect the validity of the act, done in disregard of them. It

has often been held, for instance, when an Act ordered a

thing to be done by a public body or -public officers,

and pointed out the specific time when it was to be

done, that the Act was directory only, and might be com-

plied with after the prescribed time (5); [Such is,, indeed,

the general rule, unless, the time a.pecified is of the essence

of the thing," or the statute shows that it was intended as a

Umitation of power, authority, or right."] Thus, the 13

Hen. 4, c. 7, which required justices to try rioters " within

a month " after the riot, was held not to liinit the authority

of the justices to that space of time, but only toi render them

liable to a penalty for neglect (c). [Acts which required an

officer before whom statutory proceedings against an abscond-

ing, etc., debtor are taken, to make report ;" a judge trying

a cause without a jury to file his decision," a referee

his report," or a public oflScer his official bond," within a

certain time, have severally been held directory. So, a

direction to sell land for taxes at a certain time, there being

nothing in the act from which to imply a prohibition against

doing it at a later date;" a provision in a statute that the

secretary of state should cause it to be published for three

months ;" and a requirement that notice of assessments on lot

owners for grading, etc., should be given by publication for

ten days in two daily papers, " that the parties may have an

(a) See Ex. gr. Clarke v. Gant, 8 B'k, 3 La. An. 196 ; St. Louis Co.
Ex. 353, 22 L. J. 67; [Rodebaugli v. Sparks, 10 Mo. 117 ; Byaii v.

T. Sanks, 3 Watts (Pa.) 9, (as to Vartlandingham, 7 Ind. 416 ; and
solemnization of mamages of cases infra.

infants)
; post. § 440. See, also, (c) R. v. Ingram, 3 Salk. 593.

Terry v. Milbury, 31 Pick. (Mass.) " Wood v. Chapin, 13 N. T.
67.] 509.

(b) Per Littledale, J., in Smith '^ Stewart v. Slater, 6 Duer
V. Jones. 1 B. & Ad. 384. ' (N. Y.) 83.

»* See, e. g., Webster v. French, »« J?e Empire City B'k, 18 N. Y.
12 III. 303, ante. § 431. 199.

»' See Ibid. ; People v. Allen, 6 »' McRoberts v. Winant, 15 Abb.
Wend. (N. T.l 486 ; Pond v. Pr. N. 8. (N. Y.) 310.

Negus, 3 Mass. 230 ; Walker v. »8 Ungg v. Camden, 39 N. J. L.
Chapman, 23 Ala. 116 ; Hart v. 620.
Plum, 14 Cal. 148 ; State v. Mc- »» State v. Click, 3 Ala. 26 ; so
Lean, 9 Wis. 393 ; People v. Lake that his failure to do so did not
Co., 33 Id. 487 ; Wilson v. State affect its operation : lb.
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opportunity of having mistakes or 'errors corrected.'""] To

hold that an Act which required an officer to prepare and

deliver to another officer a list of voters, on or before a cer-

tain day, under a penalty, made a list not delivered till a later

day invalid, would, in effect, put it in the power of the person

charged with the duty of preparing it, to disfranchise the

electors ; a conclusion too unreasonable for acceptance (a).

[So, an act requiring an assessment roll to be returned within

forty days ;'" and a provision that assessments made by

appraisers appointed to appraise the value of paving, etc.,

done by a city, and to assess the same on the owners of lots

abutting on the streets thus improved, shall be filed by the city

solicitor in the prothonotary's office within twenty days after

it was made,'" were held alike directory. And so, as to the

time limited, was the requirement of a statute directing the

secretary of state to advertise for sealed proposals for the

state printing, which provided that the proposals be deposi-

ted in his office " on or before" a certain date ;"* and an act

requiring the commissioners of a county to levy by a tax on

the taxable property for the year 1866 an amount sufficient

to pay certain bounties, to volunteers, whilst imperative as

to the levy, was held directory as to time.'*' In a word,

where a statute fixes a time within which public officers are

"» Pittsburg V. Cotirsin, 74 Pa. laid down in Willard v. Pike, Id.

St. 400 ; so that a failure to make 302, that statutory regulations
such publication did not invalidate which relate to the rights of tax-
the assessment, and an owner payers are conditions precedent to
might show mistakes and errors in the legality of the tax, but those
the trial of a suit upon a claim for the intormation of the lister, to
under tlie same. promote method, are directory.

(a) R. V. Rochester, 7 B. & B. '»" Magee v. Com'th, 46 Pa. St.
910, 27 L. J. Q. B. 45, 434 ; Hunt 358.
V. Hibbs, 5 H. & N. 123, 29 L. J. '»» Free Press Ass'n v. Nichols,
Ex. 222 ; Morgan v. Parry, 17 C. 45 Vt. 7 (comp. Webster v.

B. 384, 25 L. J. 141 ; Brumfitt v. French, 12 111. 303, ante, ^ 431)

;

Bremner, 9 C. B. N. 8. 1, 80 L. J. though the direction to advertise
33 ; R. V. Lofthouse, L. R. 1 Q. was imperative: Ibid.
B. 433, 35 L. J. 145 ; R. v. Ingall, ' '" Stale v. Harris, 17 Ohio St.

2 Q. B. D. 199. " 608. " The intention of the Leds-
"" Wheeler v. Chicago, 24 111. lature was to invest the volunteers,

105. In Smith v. Hard, 59 Vt. in the counties to which the act
13, it was held that an act requlr- applies, with the right to the
ing listers to lodge in the town bounty ; and it was not intended
clerk's office an abstract of the to make the right dependent on the
persotml lists of all tax-payers, for mere choice or pleasure of the
their inspection, was mandatory

; commissione~s :" lb., p. 616.
in consonance with the principle
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to perform some act touching the rights of others, and there

is no substantial reason apparent from the statute itself,

from other statutes, or from the consequences of delay

—

e. g., a wrong to the intervening rights of third parties'"

—

why the act might not be as well done after the expiration

of the period limited as during the same", or indicating that

the Legislature intended it should not be done at all if not

within that period, the latter will, as regards third persons,

be treated as directory, and the fixing of it will not invali-

date or prevent official acts, under the statute, after the

expiration of the prescribed period."" ,

§ 437. Matters oi Procedure by Public Officers.—[In general,

statutes directing the mode of proceeding by public officers

are deemed advisory, and strict compliance with their detailed

provisions is not indispensable to the validity of the

proceedings themselves, unless a contrary intention can be

clearly gathered from the statute construed in the light of

other rules of interpretation.'" Thus, an act requiring that

the minutes be signed by the judges of the superior and

inferior courts ;'" that the lists of voters shall be signed

by the officers who prepared them ;'"' that a surrogate

shall take from the person to whom he grants letters of

administration a bond with two or more sureties ;'" that a

clergyman marrying a minoy shall require a certificate of

his or her parent's or guardian's consent,'" and that all

marriages shall be solemnized by the contracting parties

taking each other for husband and wife before twelve

sufficient witnesses, that a certificate of marriage be

"» Bell V. Taylor, 37 La. An. Ibid. But an act requiring the

66. commissions of oflScers to be
™ State V. McLean, 9 Wis, 293; signed by certain persons is

Limestone Co. v. Rather, 48 Ala. mandatory : People v. Willard, 51

433 ; Bell Vj Taylor, supra. Hun (N. Y.) 580. See People v.

'<" See Bish., Wr. L., § 355; Murray, 70 N. Y.( 531 ; comp. Peo-

Potter's Dwarris, p. 333, etc., pie v. Fitzsimmons, 68 Id. 614.

note 29 ; Holland v. Osgood, 8 Vt. <" Morgan v. Parry, 17 C. B.

280 ; Jones v. State, 1 Kan. 273 ;
834.

and cases infra. ""Bloom v. Burdich, 1 Hill,

'»« Justices V. House, 20 Ga. (N. Y.) 130.

338. They are valid, if not signed, "' Bodebaugh v. Sanks, 3 Watts

until shown to have been rejected (Pa.) 9. Consent giVen by the

by the court ; nor need they state parent or guardian personally

. the place where the court sat

:

present is sufficient : lb.
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registered, etc.,'" have all been held to be merely direc-

tory. Such also was the construction of a provision in

a city charter requiring the oath of office to be administered

by the mayor to all persons appointed to office under the

municipal government,"' and the provision in an act author-

izing a town to issue bonds, to be signed by the chairman of

the town board of supervisors and the town clerk, that they

should have annexed to them a certain certificate by the

clerk of the county board and supervisors as to the official

character of the persons subscribing and the genuineness of

their signatures.'" So, where an act empowered the govern-

ment of a city to divide the same into sewerage districts, to

devise plans for the sewerage of such districts, and directed

that copies of the complete plans should be made and filed in

certain municipal offices, and that, upon completion of the

plan of sewerage of any district and filing of copies thereof,

contracts might be made, it was held that clearly the latter pro-

vision indicated that the making of contracts should not be

postponed to the filing of the complete plans, and that the fil-

ing of the plan of sewerage for a certain district was not a

prerequisite to the validity of contracts and assessments for

the construction of such district sewer.'"] The Poor Law
Amendment Act of 1834, in providing that the Com-
missioners should direct the elections of one or more

guardians for each parish included in the Union, did not

make the constitution of the Board of Guardians invalid

because one parish refused to elect a guardian (a). The
enactment in the Ecetesiastical Dilapidations Act of 1871,

which provides that within three months of the avoidance of

a benefice, the bishop shall direct the surveyor to report the

sum required to make good the dilapidations, is directory

only as to the time ; for it was a duty, not a power, which

the Staltute imposed on the bishop ; and his neglect would

otherwise have defeated the object of the Statute by

"'Ibid. "'Matter of New York Prot.
"» CanifE v. New Yoik, 4 E. D. Episc. Publ. Schodl, 47 N. T. 5S6.

Smith (N. y.) 480. .(<*) R v. Todmorden, 1 Q. B
"* Liackawanna, etc., Co. v. 185.

Little Wolf, 88 Wis. 152.
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reiidmng tlie estate of the late iacumbent exempt from

liability for his dilapidations (a). The 5 Geo. 4, c. 84,

having enaeted that when any convict adjudged to trans-

portation by any British Court out of the ITnited Kingdom
was brought to England to be transported, it should be law-

ful to imprison him in any place of confinement provided

under the Act, it was held that if the place in which a

prisoner was confined was not one of the appointed places,

the officers concerned might be liable to censure, but the

detention was not unlawful so as to entitle the prisoner to be

discharged (5). [And though a statute required a bond to

secure the rent of a public bridge, a promissory note given

instead thereof was held valid ;"' nor was non-compliance

with a statutory requirement of specific designation of the

time of commencement of a statute held to preclude its

immediate operation where such an intent was apparent ;'"

or a deed by a public officer requiring two witnesses to be

ineffectual when attested b/ o&ly one."'

§ 498. E£fect of Public Inconvenience and Private Iqjury.—[On
the ground of intolerable public inconvenience, wTiich it

would he unreasonable to suppose the Legislature to have

intended,] the acts of a,ldermen who had been in office for

several years without re-election, were held valid until their

successors were appointed ; the provision that they should be

elected annually being regarded as directory only (c). [Simi-

larly are treated the provisions of public election laws when
necessary to reach a correct result,"* or sustain the elec-

tion—as, e. g., prtrvisions concerning the manner in which

the ballot boxes shall be secnred after the canvass is com-

pleted,"" or the time during which the polls are to be kept

{a) Per Denman, J., in Caldow AMgate v. Slight, 2 L. M. & P.
V. Pixell, 2 C. P. D. 562 ; GHeaves 662. See R. v. Corfe Mullen, 1 B.
V. Marriner, 1 Ex D. 107. & Ad. 211. [See, for > another

(J) Brenan's iCase, 10 Q. B. 492. instaiiRe of this Tkind, ante, § 432,
"' Central B'k V. Siemdrl^, Margate Pier Go. v. Hannam, 3 B.

Dudley (Ga.) 66. & A. 266.]
'" Baker v. Compton, 52 Tex. "» Duncan v. Shenk, 109 Ind.

352. 36; butcomp. Taylor v. T^loc, 10
'" Comm'rs of 17. S. Dep. Fund Minn. 107.

r. Chase, 6 Barb. (N. Y.) 37. "" People v. Livingston, 79 N.
(c) Foot V. Ttmtro, 1 iS>tra. 626. Y. 379. See, also, as to arrange-

See. also, Lorant v. Sioadding, 13 meot of ballot boxes : Weil v.

ti. k 687, 19 L. J. M. C. 5, and Calhoun, 25 Fed. Rep. 865.
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open,'" or at which they shall bo closed'"

—

and even the

requirement of annual elections of corporate officers"' and the

provisions of a corporate charter and by-laws as to the form

of acceptance of official bonds by the directors."* And] it

has been held that the neglect of merely formal requisites

in keeping the register of the shareholders of a joint stock

company, however fatal for some purposes, is immaterial as

between the company and its shareholders. Thus, the pro-

vision that the register should be sealed, though essential to

its being prodncible in evidence, is immatei'ial as regards

making a person a shareholder, if there be in fact a book

bona fide intended to be a register. But the neglect to

number and appropriate the sliares would be fatal (a). And
the provisions in the Companies Act of 1862, directing that

a register shall be kept of all mortgages and charges on the

property of the company, to be open to the inspection of

creditors, and imposing penalties on any of the company's

officers who contravene them, are directory, so that they do

not affect the validity of unregistered mortgages (5). [So,

the rule, whether established by statute, charter or by-laws,

that the stock of a corporation shall be transferable only

upon its books, is treated as directory in so far that it does

not prevent the title to shares from passing by a transfer

made otherwise."' " But as the stock-book is the evidence

of the relation between the member and the association, the

certificate being such only secondarily, and as the corpora-

>" Fry V. Booth, 19 Ohio St. 25; Ames, Corp., §§ S64, »84, 819.
po that the closing of the polls for (o) Bsr cur. in Henderson v.
onehour for dinner will not vitiate Royal British Bank 7 E & B
tlje election, although the law con- 356, 26 L. J. 112 ; Wolveihampl
templntes the keeping open of the ton Water-works Co. v. Hawkes-
poUs continuously between the ford, 11 C. B. N. S 458 29 L J
irescnbed hours of opening and 121, 31 Id. 184 ; Southampton

,?,'"c?- ^ I^°ck Co. V. Richards, 1 M. & Gr.

rAn
°^''P*°'^ ^- Barton, 89 Ark. 448 ; London Grand Junction R.

m c Tj- , w T .. « ^°- '^- B'reeman, 2 Id. 606.
See Bish., Wr. L S 355 ; (J) Re Marine Mansions Co., L.

4ngell& Ames Corp., §8 142-144, R. 4 Eq. 601; comp. Re Patent
771;I-IobokcnB. A. v. Ifflartin, 18 Bread Co., L. R. 7 Ch. 289; Be
N.J. liq. 428. Directions to non- Wynn Hall Co., 10 Eu. 515;
official persons may be directory Smith's Case, 579. See another
equnlly as those to officials : Bish., illustration in Bosanquet v. Wood-
Wr. L.

, § 255. ford 5 6 B 310

lo'w?'"'!' al
^- ^-I-

Dandridge, "'Duke v'. NaV. Co., 10 Ala. 82.
12 Wheat 64. And see Whitney See Angell & Ames, Corp., § 354-
V. Emmett. Baldw. 803 ; Angell & Endl., Build'g Ass'ns. § 446.
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tion itself, when performing a corporate duty, springing

out of the membership relation, and not dealing with ita

stockholder on the security of his stock in a distinct contract

relation^ need consult nothing further than its own records,

whoever would demand the privileges gf a stockholder being

bonnd to produce his title, and aek to be' permitted to

participate ; it is evident that an assignment of the stock not

entered upon the books, though it passes a perfect title as

between the parties to the assignment, is only an equitable

transfer, and, to be made absolutely available, and give the

transferee the privileges of a recognized stockholder, must

be produced to the corporation, and a transfer effected, or,

at least, demanded.'"" Consequently, where a member of

a building association, who had assigned his stock therein,

and delivered the certificate to a bank as collateral security,

with power of attorney to transfer, no transfer, however,

being niade on the books of the association,"borrowed money
from the latter upon his shares, and upon the corporate

books, transferred them to the association, and upon the

expiration of the association, its officers distributed its assets

amongst the stockholders shown by the books, including the

association, without notice from the bank or to the bank, it

was held that they were not liable to the latter on the cer-

tificates held by it."']

§ 439. Where an Act provided that no beer license should

be granted to any person who was not a resident -occupier of

the premises sought to be licensed, under the penalty of the

license being null and void; and it required, further, that

the applicant should produce to the licensing officer a cer-

. tificate from the overseer of the parish, ^ that he was such

resident occupier ; the latter provision was considered to be

only directory, and a license obtained without the certificate,

good. The omission, from the later passage, of the nullify-

ing words which were appended to tlie former, were some

"' Ibid. , cit. Bank of Commerce's "i^ B'k of Commerce's App.,
App. , 73 Pa. St. 59 ; Dobinson v. supra. There was no provision in
Hawks, 16 Sim. 407 ; 13 L. T. the association's charter requiring
Rep. 238 ; 39 Engl. Ch. Rep. 406

;

transfer upon the books. A
German Union B. & S. Ass'n v. fortiori, this rule would hold
Sendmayer,'50 Pa. St. 67 ; Field, where there was such a require-

Coro., § 132, note 8. ment.

40
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indication of a difference of intention; besides, though it

was reasonable that a license to a person not properly qiiali-

iied should be void, it would hardly be reasonable that it

bhould be void, if the holder was duly qualified, merely

because the licensing officer had not been satisfied of the

qualification by the particular means provided by the Act

;

which might have been wrongfully withheld by the over-

seer {a). The Public Health Act of 1848, in empowering the

Local Board of Health to enter into all contracts necessary

for carrying the Act into execution, contains two provisions

which may be taken as illustrating the distinction under con-

sideration. It enacts that contracts exceeding ten pounds

in value shall be sealed with the seal of the board ; that they

shall contain certain particulars ; and that " every contract

so entered into shall be binding; provided always . . .

that before contracting for the execution of any works, the

boai'd shall obtain from the surveyor a written estimate of

the probable expense of executing it and keeping it in repair."

The first of these requisites was decided to be imperative,

and a contract unsealed was consequently held inoperative

against the board and the rates. The power to contract so

as to bind the rates could not have been exercised if it had

not been given by the Act ; and, being entirely the creature

of the statute, it could not be exercised iu any other manner

than that prescribed by the statute (6). But the provision

which required an estimate was held to be merely a direction

or instruction for the guidance of the board, and not a

condition precedent, the performance of which was essential

to the validity of the contract (e). It was remarked, that in

the former case, the party contracted with knew, or had the

means of knowing, what forms were required by the Act, and

could see to their observance ; while in the letter, he had not,

(o) Thompson v. Harvey, 4 H. & v. Basker, 7 Q. B. D. 539, 50 L. J.

N. 354, 38 L. J. M. C. 163. 444 ; Young v. Loamington, 8 Q.
(J) 11 & 13 Vict. c. 63, 8. 85, B. B. 579, 51 L. J. 293 ; R. v.

repealed and re-enacted in sub- Norwich, 80 W. R. 753, Q. B.
stance by 88 & 39 Vict. c. 55, ss. May, 1883. Comp. Cola v. Green,
173, 174 ; Frend v. Dennet, 4 C. 6 M. & Gr. 682.
B. N. S. 576 ; 27 L. J. 314 ; Hun: (a) Nowell v. Mayor, etc., of
V. Wimbledon Loo. Bd., 4 C. P. Worcester, 9 Ex. 467, 33 L. J.
r>. 49, 48 L. J. 207 ; Ashbury v. 139 ; Bonar v. Mitchell, 5 Es.
i;i(liie, L. U. 7 H. L. 653 ; Eaton 416.
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it was said, the same facility for ascertaining whether the

board had consulted their surveyor. The non-observance of

the latter^ provision would, however, probably impose on

the board the penalty of having no remedy against their

constituents for re-imbnrsement {a).

§ 440. Remedy for Omission of Directory Duty.—It is no

impediment to the construction [of a provision as being

directory], that there is no remedy for non-compliance with

the direction. The Act of 2 Hen. 5, which requires justices

to hold their sessions in the first week after Micliaelmas,

Epiphany, Easter, and the translation of St. Thomas the

Martyr, has always ' been held to be merely directory (J).

So, the 6 Rich. 2, c. 5, which requires the justices to hold

their sessions in the principal towns of their county, was

held to be directory, not coercive (c). And yet it would be

difiicnlt to say that there would be any remedy against

justices, for appointing their sessions on other days or

places than those prescribed by the Statute {d). [Nor con-

versely, does the fact that a provision is regarded as direc-

tory only exonerate the person charged with its observance

and guilty of its disregard from punisl^ment,"' or from

liability to a party injured by his short-coming."*]

§ 441. Impossibilities in the Nature of Things.—Enactments

which impose xluties on conditions are, when these are not

conditions precedent to the exercise of a jurisdiction, sub-

ject to the maxim that lex non cogit and impossibilia aut

inutilia. They are understood as dispensing with the

performance of what is prescribed, when performance is

impossible (e) ; for the law, in its most positive and

{a} Per Parke, B., Id. See Bast / (e) As to performance, -where

Anglian R. Co. v. E. C. R. Co., 11 the duty has not been imposed by
C. B. 775, 21 L. J. 23 ; McGregor superior authority, but has been
V. Deal; etc., R. Co., 18 Q. B. 618, voluntarily assumed, see Paradine
22 L. J. 69; Royal British Bank v. Jane, 27, Aleyn, and tbe cases

V. Turquand, 5 E. & B. 248

;

cited in Hall v. Wright, E. B. &
Nugent V. Smith, 1 C. P. D. 423. E. 746. See, also, Taylor v. Oald-

{&) 2 Hale, P; C. 50. well, 3 B. & S. 826 ; Boast v. Firth,

(c) 2 Hale, P. C. 39. L. R. 4 C. P. 1 ; Appleby v. Myers,
(d) Per Parke, B., in Gwynne v. L. R. 1 C. P. 615, 2 C. P. 6§1

;

Burnell, 2 Bing. N. C. 39. OlifEord v. Watts, L. R. 5 C. P.
"« See, ante, § 436. 577 ; Howell v. Coupland, L. R. 9
"' Brown v. Lester, 21 Miss. Q. B. 462 ; and Nichols v. Mars-

392. land, 2 Ex. D. 4.
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peremptory injunctions, is understood to disclaim, as it does

in its general aphorisms, all intention of compelling impos-

sibilities, and this general exception is a general rule of stat-

utory construction,"" Thus, where an Act provided that an

appellant should send not! so to the respondent of his having

entered into a recognizamje, in default of which the appeal

should not be allowed, it was held that the death of the

respondent before service was not fatal to the appeal, but

dispensed with the service (a). In the same way, the pro-

vision of the 20 «fe 21 Vict. c.'43, which similarly makes

the transmission of a case stated by justices to the superior

courts, by the appellant, within three days from receiving

it, a condition precedent to the hearing of the appeal (J),

was held dispensed with, when the Court was closed during

the three days ; since compliance was impossible (o). [And

so, of course, an act requiring, under penalties, the measure-

'» Boody V. Watson, (N. H.) 4
New Engl. Rep. 653, 509, cit. Tbe
Generous, 2 Dods 333, 333 ; Hall
V. Sullivan R. R., 31 Mon. Law
Rep. O. S. 138, 147. See, also,

Uish., Wr. L., § 41. On the princi-

ple lex non cogit ad vana seu
inutilia, it was held, in Huntington
V. Nicoll, 3 Johns. (N. Y.) 566, 598,

thsit an order that had long since
expired need not be reversed though
erroneous. And invoking the
principles that lex non intendit
aliquid impossibile—nil facit

frustra—nil jubet frnsti-a, and that

it is the duty of the court to con-
strue a statute, if possible, ut res

man'is valeat quam pereat (cit.

Hu'ber v. Reily, 58 Pa. St. 112,

115, 117 ; and see ante, §^ 365,

178-181), the Supreme Court of
Pennsylvania, in the El.jction

Cases, 65 Pa. St. 30, 80-31, a stat-

utory provision requiring the com-
plaint in a contested election case
to be verified by affidavit that the
'

' facts set forth in such complaint
are true," was satisfied by an
atfidavit by complainants that they
were true " to the best of their

knowledge and belief." And in

Mofflatl V. Montgomery, 68 Mo.
162. it was held, that, where the
objeclinn, in an election contest,
was not to the voters, but to the
action of the election oflicers in

counting blanks as votes, the re-

quirement of the statute that the

notice of contest shall state the

names of the voters objected to,

was inapplicable. See. also. State v.

Piper, 17 Neb. 614, as to effect of

'

statute limiting time for holding
an election to a less number of

days than required for registration

of voters, so that no registration

was had.
(a) R. V. Leicestershire, 15 Q. B.

88. See, also, Brumfitt v. Roberts,

L. R. 5 C. P. 224. [Compare,
however, Clark v. Snyder, 40 Hun
(N. Y.) 330, post, §448, and R.
V. Pickford, ante, § 10.

(J) Morgan v. Edwards, 5 H. &
N. 416, 29 L. J. M. C. 108 ; Wood-
house V. Woods, Id. 149 ; Stone v. .

Dean, E. B. & E. 504 ; 27 L. J.

Q. B. 319 ; Norris v. Carrington,
16 C. B. N. S. 10 ; Exp. Harrison,

2 DeG. & J. 229 ; Exp. Hull Bank,
27 L. J. Bank. 16 S. 0.

(c) Mayer v. Harding, L. R. 2 Q.
B. 410 ; see R. v. Allen, 4 B. & S.

915, 88 L. J. M. C. 98. [Where,
through the destruction of the
papers belonging to a case, by the

burning of the court bouse, it

became impossible to present a
transcript as required for review
in the Supreme Court, the case was
remanded for a new trial : Miller

v. Shotwell, 38 La. An. 103.]
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ment of wood offered for sale to be made by sworn survey-

ors of the town when such have been appointed, leaves the

parties free to ,
ascertain the quantity by any measurer

appointed for that purpose by themselves, where no legal

surveyors of wood have been appointed.'"]

§ 442. Impossibilities Arising from Acts of Parties.—In SUch

cases, the provision or condition is dispensed with, when
'compliance is impossible in the nature of things. It would

seem to be sometimes equally so, where compliance was,

though not impossible in this sense, yet impracticable,

without any default on the part of the person on whom the

duty was thrown. An Act, for instance, which made
actual payment of the rent, as well as the renting of a tene-

ment, essential to the acquisition of a settlement, would

probably be complied with, if the rent was tendered,

though it was not accepted (a). If the respondent in an

appeal kept out of the way to avoid service of the notice of

appeal, or at all events could not be found after due dili-

gence in searching for him, the service required by the

statute would probably be dispensed with {b). [So, under

an act requiring a citation of appeal be served upon the

opposite party personally, if resident in the state, a service

upon counsel was held sufficient where the appellee caused

herself to be sequestered and could not be found ;'" and so

was, under a statute, a notice of appeal filed in the clerks

office where the appellee had failed to designate a person

to receive notices in the case.'"] So, if the appellant was

entitled to appeal, subject to the condition of giving security

for costs within a certain time, he would be held to hava

complied with the condition, if he offered and was ready to

'»' Coombs V. Emery, 14 Me. 69 Iowa 458 ; Tuttle v. Griffln, 64
404. And see Abl^ott v. Goodwin, Id. 455.
37 Id. 203. Tbe provision of a (a) Per Bayley, J., in H. v.

statute requifingninety days' notice Ampthill, 2 B. & C. 847.
of expiration of time for redemp- (b) Per cur. in Morgan v.

tion before issuing a deed for laud Edwards, and per Orompton, J.,

sold for taxes, to the person in and Hill, J., in Woodliouse v.

wliose name the land was taxed Woods, uhi sup. Bee, also, Syed
and to the person in possession, v. Carrutbers, E. B. & E. 469.
was held dispensed with where the "* Marshall v. Watrigant, 13 C^a.

owner was unknowif and no one An. 619.
in possession : Burdick v. Connell, "' Brla,ntley v. Jordan, 90 H O.

25.
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complete the security within the limited time, though it

was, owing to the act of the court, [or of the clerk there-

of,"*] or of the respondent, not completed till long after (a).

§ 443. Impossibilities upon which Jurisdiction is Conditioned.

—

Where, however, the act or thing required by the statute is

a condition precedent to the jurisdiction of the tribunal,

compliance cannot be dispensed with ; and if it be impossible,

the jurisdiction fails. It would not be competent to a Court to

dispense with what the Legislature had made the indispens-

able foundation of its jurisdiction. Thus, the Act which

enacts that justices, at the hearing of a bastardy summons,
" shall hear the evidence " of the mother, and such other

evidence as she may adduce ; and which authorizes them to

make an affiliation order "if the mother's evidence be

corroborated in some material particular by other testimony,"

makes the evidence of the mother so essential to the juris-

diction, that no order could be made without it, although the

woman died before the hearing (&). So, under the County

Courts Act, 1875, which empowers a party to move the

appellate Court or a judge at chambers for a new trial " within

eight days after the decision," the time could not be extended

by either Court or judge (c). Under the 13th section of the

Admiralty Act of 1861, which gives the Court of Admiralty

the same powers, when a vessel or its proceeds are under

arrest, as the Court of Chancery has under the Merchant

Shipping Act of 1854, over suits for limiting the liability of

shipowners, no jurisdiction could be exercised by the former

Court, when the ship was lost. The jurisdiction of the

Court depended on the ship, or the proceeds of its sale, being

under arrest ; and the ship-owner could not give it juris-

diction by paying into Court a sum equivalent to its value

or proceeds {d). [In general, wherever the Legislature,

declares that an act shall not be performed except on a con-

'" See Lewis v. Hennen, 13 La, (e) 38 & 89 Vict. c. 60 ; Brown
An. 359 ; Barton v. Kavanaugh, 13 v. Sbaw, 1 Ex. D. 435 • Tennant
Id. 333. V. Rawlings, 4 0. P. D. 133.

(a) Waterton v. Baker, L. R. 8 [8. P., Seymour v. Judd. 2 N. T.
Q. B. 173 ; and see R. v. Aston, 1 464.1

^•,5!^V,*^-.^^^- ((?) James v. S. W. R. Co.. L.

„ (*l?'
^^ '^'•mytage, L. R. 7 Q. R. 7 Ex. 387. See. also, R. v

B- 773. Belton, 11 Q. B. 879.
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uirioii precedent, and it is impossible to perfonn the condition

tlie latter does not fall, but the prohibition is absolute.'"

And so, where a right or jarisdietion is given based upon
certain conditions, if they are or become impossible of per-

formance, the right or jurisdiction cannot be exercised.

Thus, under an act giving a plaintiff in suits upon certain

oaiises of action the right to demand judgment against the

defendant after the lapse of a certain number of days, if he

failed to file an affidavit of defence, the plaintiff being

required, within two weeks after the return of the original

process, and before the judgment day, to file a copy of his

cause of action in the suit,—which requirement was regarded

as a condition precedent to his right to ask for such judgment

against defendant, and to the latter's duty to file an affi-

davit'"—it was held, that, where the plaintiff was, in fact,

dead at the time of the impetration of the jvrit, and the latter

was not amended until after the judgment day, no judgment
could be taken for want of an affidavit of defence, there

being no one whocould"perform, within the prescribed time,

that which was imposed upon a plaintiff as a condition

precedent to his right to take such judgment.'" Upon this

ground also, probably rests the decision, under a statute

requiring notice of appeal to be served on the appellee, but

designating no person upon whom such notice might be

served after the appellee's death and before the appointment

of an administrator, that service upon the widow, the justice

from whose judgment the appeal was taken, tlie county clerk

and tlie attorney who appeared before the justice, was not

legal service, the administrator being clearly the only person

upon whom such notice could be served, and the service of

it being a condition precedent to the jurisdiction of the

court."" It follows also, that, where a statute designed to

attain a particular object, prescribes no method of procedure

for the purpose, and there is no court whose forms of pro-

"» State, v. Douglass, 5 Sneed (Pa.) 335. Comp. Smith v.

(T«tm.) 608. Hiester, 11 W. N. C. (Pa.) 353.
'" Thomas v. Shoemaker, 6 ,

"» Clark v. Snyder, 40 Hun (N.
"Watts & S. (Pa.) 179 ; Gottman V. Y.) 330, Haidln, J., dissenting.

Shoemaker, S6 Pa. St. '31. because the time was too short to
'" Lynch v. Kerns, 10 Phila. raise an administrator. Comp.,

ante, § 441.
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cedure can supply the deficiency, the statute must remain a

nullity."" But a statute which prescribes the punishment of

an offence by fine and imprisonment either in the peniten-

tiary or the state prison, in the discretion of the court, is not

void because, in many counties of the state there may be no

penitentiaries.""]

§ 444.' Waiver of Statutory Provisions as to Rights of Con-

tracts.—Another maxim which sanctions the non-observance

of a statutory provision, is that, cuilibet licet renuntiare

juri pro se introducto. Every one has a right to waive,

and to a<>Tee to waive the advantage of a law or rule made

solely for the benefit and protection of the individual, in

his private capacity (a), and which may be 'dispensed with

without infringing on any public right or public policy."'

Tims a person may agree to waive the benefit of the Statute

of Limitations (J)» The trustees of a turnpike road may, in

demising the tolls, waive the provision of the Act which

I'equires that the demise shall be signed by the sureties of

the lessee (c). A passenger may waive the benefit of an

enactment which entitles him to carry so many pounds of

luggage with him ; and he does so, it may be added, by

taking a ticket with the express condition that he shall carry

Tio luggage {d}. The only person intended to be benefited

by such an enactment is, obviously, the passenger himself

;

and no consideration of public policy is involved in it («).

"» Hughes' Case, 1 Bland (Md.) '« The Cal. Civ. Code. 8518,

46. 8268, Ga. Code, 1882, 10, La. Rev.
"1 People V. Borges, 6 Abb. Pr. Civ. Code, 11, and Dak. Civ. Code,

(N. y.) 132 ; though in such 2066, declare that laws made for

counties, it was added, the statute the preservation of public order or
mitjlit possibly be inoperative, the good morals cannot be abrogated
pi'iaoner being entitled to the benefit by agreement ; but a person may
of all the various grades of punish- waive or renounce what the law
incnt the act mentions.—a consider- has established in his favor, when
(iiioii which would probably induce he does not thereby injure others

tlie oouit, iit all events, to suspend oi- afflect the public interest : from
judgmeat or greatly to reduce the Stimson, Amer. Stat. L.
term of imprisonment : Ibid. (p) TS. I. Co. v. Paul, 7 Moo. P.

(a) McAlister v. Rochester (Bp.), C. 86 ; Lade v. Trill, 6 Jur. 272,

'i 0. P. D. 194, 49 L. J 114. per Knight Bruce, V. C.
[Great East. Ry. Co. v. Goldsmid, (c) Markham v. Stanford, 14 C.

L. R. 9 App. Cas. 927 ; Schuyl- B. N. 8. 376.
Kill, etc., Co. v. Decker, 2 Watts (d) Rumsey v. N. E. R. Co., 14

(Pa.) 343, 345 ; Tomb.s v. R. R. Co., C. B. N. 8. 641 ; 32 L. J. 244.'

18 Barb. (N. Y.) 583.] («) Id. per Wllles, J.



§ 444] WAIVER. 633

A company authorized by statute to levy tolls within a

specified maximum is not bound to exact uniform tolls from

all persons alike ; but is entitled, in the absence of an

express provision requiring equality, to remit any part of

ihe tolls to particular persons, at its discretion (a). [An
adjacent land-owner may waive his rights under an act

requiring railroad companies to fence."" A company in-

vested with the privilege of appropriating lands may
waive the right given by its charter to apply to the court

for writs of inquiry ad quod damnum, designed for the bene-

fit of the company, as a measure of precaution to ascertain

in advance the damages to be incurred in the adverse

taking."' The legal owner of real estate, out of possession

at the time when the equitable owner in possession caused a

building to be erected thereon without the former's con-

sent, may waive the benefit of an act providing that

mechanics' liens shall not extend to any other or greater

estate in the land than that of the person or persons in

possession at the date of the commencement of the building

and directing the performance of the work, etc., and that

no greater estate than this shall be sold by virtue of any

execution autliorized by the act."' A party may waive the

right declared by statute of assignees of life, fire, etc.,

insurance policies to sue in their own names ; and hence

such an act has no application where the policy expressly

provides that it shall not be assigned or transferred without

the consent of the insurance company, and such 'assent has

not been given."' A married woman may, by a written

agreement, made between her and her husband, to separate,

each for a valuable consideration, relinquishing whatever

(a) Hnngerford Market Co. v. stand unchallenged and a sherifl's

City Steam Boat Co., 3 E. & E. sale of his interest in the land to

365. 80 L. J. 35. be made under an execution on the
"' Tombs v. R. R. Co., 18 Barb, judgment, will be presumed to

(N. T.) 583. have waived the provision of such
'" Schuylkill, etc., Co. v. Decker, an act, and will not be allowed, in

3 Watts (Pa.) 843. an action of ejectment, to set up
'" Weiiver v. Lutz, 103 Pa. St. the invalidity of the judgment as

598 : and one, who, without objec- against a bona fide purchaser at

tion, permits a judgment to be the sheriff's sale, who relied upon
improperly obtained against him the verity of the record : Ibid.
on a sci. fa. upon such a mechanic's "' Nat. Mut. Aid Soc'y v,

claim, permits the judgment to Lupoid, 101 Pa. St. 111.
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marital rights either might have in the estate of the other,

fonowed by actual separation, waive her statutory right to

the $300 exemption out of his estate upon his decease."'

A party may waive the benefit of exemption laws,"' or

tliat of a provision, in an act giving a mortgagee a rem-

edy by scire facias upon the mortgage, which postpones his

right to issue the writ until after the expiration of twelve

months next ensuing the last day whereon the mortgage-

niouey ought to have been paid, or other condition per-

foi-med."' Indeed, even where a contract is prohibited by

statute, the principle that courts will not enforce contracts

made in the face of such prohibition or permit the recovery

of money paid in pursuance of them, is inapplicable where

the prohibition was intended for the mere protection of one

of the parties against a supposed undue advantage possessed

by the other."']

§ 445. Waiver, etc., as to Procedure and Practice in Courts.

—

The regulations concerning the procedure and practice of

Civil Courts may in the same way, when not going to the

jurisdiction,'"' be waived by those for whose protection they

were intended. Thus, the provisions of the Act of 4 Anne,

c. 16, which required that a plea in abatement should be

verified by aflidavit, might be waived by the plaintiff (a),

[The statutory limitation as to the time within which a

defendant is allowed to file his aflSdavit of defence, and at

"" Speidel's App., 107 Pa. St. when they mean no more than
18- that some party has a right to

'" McKinney v. Reader, 6 Watts avoid them . . . Legislators some-
(Pa.) 84 ; Case v. Dunmore, 23 times use language with equal
Pa. St. 94. But see Pirmstone v. wantof exact accuracy; and when
Mack, 49 Id. 887, post, § 447. they say that some act or contract

*s Huling V. Drexell, 7 Watts shall not be of any force or effect,

(Pa.) 126. mean perhaps no more than this,
"9 Scotten v. State, 54 Ind. 62. that at the option of those for

See, also, Deming v. Stale, 23 Id. ' whose benefit the provision was
416. See, also, Dupre v. McCright, made, it shall be voidable and
9 La. An. 146. A provision that have no force or effect as against
may be waived by the party for their interests,"—cit. : Green v.
whose protection it is intended, can- Kemp, 18 Mass. 515 j Terrill v.
not be invoked by anyone else to Auchaner, 14 Ohio St. 80 ; State v.
invalidate the contract : Bennet v. Richmond, 26 N H 282
Mattingly, 110 Ind. 197 ; Beecher "» See Weidenhainsr v. Bertie,
v. Rolling Mill Co., 45 Mich. 103, 103 Pa. St. 448.
where it is said: "Courts often (o) Graham v. Ingleby, 1 Ex.
speak of acts and contracts as void 651.
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tlic expiration of which, in default of such afBdavlt, the

plaintiff is entitled to judgment, may be waived by the plaint-

iff ; so that, if he does not ask for judgment until some time

after lihe expiration of that period, an affidavit filed since

the same, if before actual motion for judgment, is in time.'"

And a plaintiff may waive his right to question the sufficiency

of an affidavit of defence filed, by obtaining a rule upon the

defendant to plead and taking other steps in the cause ;"' or

he may waive altogether his right of requiring the defendant

to file an affidavit of defence, or of asking foi' judgment for

want of it, by taking out a rule to arbitrate."' Similarly^

the party interested may waive the legal formalities in the

execution of a writ for the sale of i-eal estate,'" as well as the

provisions of a statute requiring the sale of land upon

execution to be made in separate lots or parcels, ins]tead of

as a whole.'"] Under <;he 13 & 14 Vict. c. 61, s. 14, which

gave an appeal from a County Court, provided the appellant,

within ten days, gave notice of appeal and security for costs
;

and after directing that the appeal should be in the form of

a case, enacted that no judgment of a County Court Judge

should be removed into any other court, except in the manner

and under the provisions above njentioned ; it was held that

the want of due notice and security might be Waived. The
provision was intended for the benefit of the respondent, and

was not a matter of public concern (a). [So, a defect in a

recognizance for an appeal from an award of arbitrators may
be waived."'] So, a defendant, even in a criminal case

"' Slocum V. Slocum, 8 Watts "' Cunningham v. Cassidy, 17
(Pa.) 367 ; Gillespie v. Smith, 13 K Y. 276. See ante, § 814.

Pa. St. 65 ; just as, under an act (a) Park Gate Iron Co. v.

allowing ten days for the filing of C()!ite.s, L. R. 5 C. P. 634. See,

an answer, it was held that the also, R. v. Long, 1 Q. B. 740

;

latter might be filed at any time Tyerman v. Smith, 2 E. & 15. 7i9,

thereafter, until some action of 25 L. J. 259 ; Freeman v. Read, 4
the court or of the adverse party B. & S. 174 ; Palmer v. Metrop.
concluded the right : Lewis v. R. Co., 31 L. J. Q. B. 259 ; Ee
Labauve, 13 La. An. 382. Regent U. S. Stores, L. R. 8 Ch.

"' O'Neal V. Rupp, 32 Pa. St. 75. [S. P., as to notice, Goss v.

395. See, also, Morrison v. Under- Davis, 21 Ala. 479 ; Hill v. Bow-
wood, 5 CiTsh. (Mass.) 52; Sey- den, 3 La. An. 258. But see

tnour V. Judd, 2 N. T. 464. contra, Be Gold Str., 2 Dak. 39.]
'" Lusk V. Garrett, 6 Watts & "» Walter v. Bechtol, 5 Rawle

S. (Pa.) 69. (Pa.) 228 ; Clarke v. McAnulty, 3
• '" St. Bartholomew's Church v. Serg. & R. (Pa.) 364 ; Weidner v.

Wood, 80 Pa. St. 219. Matthews, 11 Pa. St. 336.
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before a justice of the peace, may waive any irregularity

in the summons, or dispense with the summons alto-

gether ; and he does so, not, indeed, by appearing merely

{a), but by appearing and entering on the case on its

merits ; for he would not be allowed to take his chance of

prevailing on the merits, and at the same time to reserve his

objections to a preliminary irregularity (b): So, where a

statute requires justices to make known to a party his right

to appeal, and tlie steps necessary to carry out this right,

such as giving notice of appeal and entering into recogni-

zances ; the party ma,j waive this provision, and does so by

declaring that he does not intend to appeal (c).

§ 446. No Waiver as against Public Policy or Rights of Others.

—13nt when public policy requires the observance of the

provision, it pannot be waived by an individual. Frivatorum

conventio juri publico non derogat (d). Private compacts

are not permitted either to render that sufficient, between

themselves, which the law declares essentially insufficient ; or

to impair the integrity of a rule necessary for the common
welfare ; such, for instance, as the enactment which requires

the attestation of wills (e). Thus, the invalidity of the service

of a writ on a Sunday cannot be waived ; for it is a matter

of public policy that no such proceeding should take place on

Sunday {/). It is said to be a general understanding in the

profession that a prisoner can consent to nothing ; at least in

the course of his trial {g). In criminal matters, a person

cannot waive what the law requires (A). Where, upon a trial

for felony, the jury was discharged, and, at the new trial,

some of the witnesses, after being sworn, had their evidence

(o) R. V. Carnarvon, 5 Nev. & Sootten v. State, 51 Ind. 52 ; and
M. 864. ante, §444.1

(J) R. V. Barrett, 1 Balk. 883 ; (e) P&r Wilson, J., in Haberg-
R. V. Johnson, 1 Stra. 261 ; R. v. ham v. Vincent, 2 Ves. J. 227.
Aiken, 3 Buri'. 1785 ; K. v. Stone, See New York Civ. Code, Art.
1 Eiist, 039 ; R. v Berry, 28 L. J. 1968, n. 2.

M. C. 88 ; R. v. Fletcher, L. R. 1 (/) Taylor v. Phillips, 3 East,
C. C. 330 ; R. v. Smith, Id. 110 ; 155.
R. v. Widdop, L. R. 2 C. C. 3 ; Ig) Per cur. in E. v. Bertrand,
Bolton V. Bolton, 2 Ch. D. 217. L. R. 1 P. C. 680.

(c) R. v. Yorkshire, 8 M. & 8. (h) Per M. Smith, J., in Park
493- Gate Iron Co. v. Coates, L. R. 6

(d) Dig. 60, 17, 45. [See, also, C. P. 639.
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read over to them by the judge from his notes, and the

counsel for the Crown and tlie prisoner liad afterwards liberty

to examine and cross-examine them ; it was held that this

course of proceeding vitiated the trial, and that the consent

or acquiescence of the prisoner did not cure the irregnlar-

ity (a). The object of a criminal trial, it was observed, was
the administration of justice in a course as free from doubt

or chance of miscarriage as human administration of it can

be ; not the interests of either party."' [Nor, of course, can

a party consent to the violation of a statute not made for

his benefit, but for the security of another ; as, where an act

forbids a warehouseman to sell, incumber, ship or transfer

any goods, etc., for which he shall have given a receipt,

without the return of the receipt,—an act intended to protect

advances made on the faith of thej fact that the goodfe

described in the receipt, which the act makes negotiable, are

actually in store, and not for the protection of the depositor,

—the consent of the latter to the shipping of the goods with-

out a return of the receipt would not relievo the warehouse-

man.'"]

§ 447. No Waiver of Want of Jurisdiction.—Consent cannot

give jurisdiction (5) ; and therefore any statutory provision

which goes to the jurisdiction does not admit of waiver."'

(a) R. V. Bertrand, ubi sup.
;

Dowl. N. 8. 566 ; Exp. Robertson,
and see R. v. Bloxham. 6 Q. B. 30 Eq. 733 ; Jackson v. Beaumont,
528 ;

per Pollock, C. B., and Alder- 11 Ex. 303, 24 L. J. 301. [But
son. B., In Graham v. Ingleby, 1 where a court, e. g., in Pennsyl-
Ex. 651. Comp. R. v. Thornhill, vania, the court of .Quarter Ses-
8 C. & P. 575. See Exp. Best, 18 sipns, has general jurisdiction over
Ch. D. 488, 51 L. J. Ch. 293. ' awarding damages, although in a

"' A law requiring the checking particular proceeding that juris-
of trains in passing a road crossing diction is vested in another court,
(lield to apply to street crossings yet a city having invoked the
in a city) would not be waived by general jurisdiction of the Q. S.
the matter of opening streets and for those purposes, will not, after
the failure of a city to exercise the proceedings have taken their
the power of regulating the course, without objection and
running of trains over its streets, been perfected, be allowed to
if conferred upon it by the Legis- ' raise the question of junsdiction,
lature : Centr. R. R. Co. v. Rus- in order to avoid the payment of
sell, 75 Ga. 810. the damages assessed for the land

'*" Bucher v. Com'th, 103 Pa. St. taken : Be Spring Str., 112 Pa. St.

538, 533. 258.1
(J) Lawrence v. Wilcock, 11 A. '*» See Cooley, C. L., 493, 506.

& E. 941 ; Llsmore v. Beadle, 1
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It was held that the provision of the 20 & 21 Vict. c. 43,

which requires the appellant from a decision of juBtices to

transmit the case in three days to the court of appeal, could

not be waived by the respondent, on the ground either that

it went to the jurisdiction, or that it related to a criminal

case, or that the justices had an interest in the observance of

tlie rule (a). [Where an act extending the jurisdiction of

justices of the peace to attachment executions, provided that

" the wages of any laborer, or the salary of any person

in public or private employment, shall not be liable to

attachment in the hands of the employer," it was held

that the defect was one of jurisdiction and could not be

waived.'"']

§ 44S. Estoppel from Claiming Benefit of Statute.—It may be

added here, that a person is sometimes estopped by his own
conduct, from availing himself of legislative provisions

intended for his benefit. For instance, a prisoner for debt,

representing a person to be an attorney, to attest a warrant

of attorney, who did not belong to that profession, could not

afterwards be allowed to impeach the warrant on the ground

of inadequate attestation (S) ; and the grantee of an annuity,

on wh®m the duty is cast of enrolling the deed of grant,

would be estopped from taking any advantage from his

neglect to enroll it (c). [So, although a borrower cannot, by

a contemporaneous prospective agreement waive the pro-

visions of the usury laws,"' yet the right to set up the defence

of usury may be lost by him who would be entitled to set it

up ; as, where his agent represented to the lender buying a

note and mortgage that the same was an honest debt and

would be paid;'" or where the borrower, being the mortgagor,

(a) Morgan v. Edwards, 5 H. & 387. See ante, § 444.
N. 415 ; Peacock v. R.. 4 C. B. N. (6) Joyce v. Booth, 1 B. & P. 97;
S. 364, 27 L. J. 339. Comp. Cox v. Cannon, 4 Blng. N. C.
Pcteis V. Sheeban, 16 M. & W. 453.
313 ;

Grgat N. U. Co. v. , Ivett, 2 (e) Molton v. Camroux, 4 Ex. 17;

Q. B. D. 384 ; R. v. Hughes, 4 Q. Turner v. Browne, 3 C. B. 157.
U. D. 615. See the remarks in i»' Rosier v. Rheem, 72 Pa. St
Park Gate Iron Co. v. Coates, L. 54 ; Mabee v. Cromer, 23 Hun
R. 5 C. P. 634, dubit. Keating, J.

; (N. Y.) 264.
Bennett r. Atkins, 4 C. P. D. 80. '«» Sage v. McLaugWin. 84 Wis.

""> Firmstone v. Mack, 49 Pa. St. 550.
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allows the property to be sold under a foreclosure, without

attempting to avoid the mortgage.'" In such cases, the

borrower would be estopped from asserting his rights under

the usury laws, and affecting innocent purchasers with the

consequences thereof.'"]

i«» Elliott T. Wood. 53 Barb. '•« Hee. also. Weaver v. Lutz, 103
(N. T.) 38S. Pa. St 693, ante, § 444.
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CHAPTER XVI.

Etfbot of Statute tjpon Contracts made in Conteaven-

" ION THEEEOF. PuBLIO AND PeIVATE ImPLIED KeMEDIEB.

§ 149. Distinction between Void and Illegal Contracts.

g, 450. Contracts Prohibited under Penalty.

§ 451. Contracts Founded on Illegal Consideration.

g 453. Contracts Connected with, Promoting, Involving or Growing out

of Illegal Acts.

8 454. Sales for Illegal Purposes.

§ 455. Forms, etc., of Contracts Prescribed by Statute.

§ 456. Effect on Contracts of Absence of Statutory Personal Qualifica-

tions.

§ 457. When Contract contrary to Statute Upheld. Eevenue Laws.

§ 458. Statute Operating on Particular Party or Declaring Particular

Result.

§ 459. Statute made for Protection of One Party. Remoteness.

§ 460. Partial Illegality of Contract.

§ 461. Effect of Statute Rendering Performance of Contract IllegaL

§ 463. Statute Implies Means of Enforcement.

§ 464. Implied Remedies Where an Act Prohibits or Commands Some-
thing Public.

§ 465. Statute Creating Obligation and giving Remedy in Same Section.

§ 466. Statute Creating Obligation to Pay Money.

§ 467. Statute Creating Public Duly and giving Remedy, in Different

Sections.

§ 468. Same Rule as to Private Dlities.

§ 469. Where Third Parties Interested in Duties or Prohibitions.

§ 470. Non-performance of New Duty, etc. Penalty Recoverable by
Aggrieved Party.

§ 471. Right of Action Limited to those Directly within Gist of Enact-

ment,

§472. Former Latitude in this Respect. Later Rule.

§ 473. Special Injury by Breach of Public Duty Necessary for Action.

Remoteness.

§ 474. Statutes Foreign to Individual Interests give no Private Action.

§ 449. Distinction between Void and Illegal Oontraots.—A con-

tract is not illegal merely because it is void or not enforce-

able. An Act. for instance, which limits the contracting power
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of a company 1 to certain contracts only, does not thereby

render illegal, though it leaves voidj all contracts which do

not fall intra vires (a). An Act which pr&vided that a

professional man should not recover on a contract, unless he

was duly qnalified, would make the contract of an unquali-

fied person similarly void, but not illegal (5), But when a

statute prohibits an act, any contract made respecting it is

illegal as well as void (c). What has been done in con-

travention of an Act of Parliament, it has been said, cannot

be made the subject of an action (d). Thus, as the Metro-

politan Building Act prohibits the use of combustible

materials for building walls in the metropolis, the builder

of any such walls could not maintain an action for the price

of erecting them (e). A waterman being prohibited by

statute from taking an apprentice, unless he was the occu-

pier of a tenement wherein to lodge him ; it was held that

no settlement was gained by service under an indenture of

apprenticeship made contrary to this provision {f). [So, -

where an act prohibits the employment of a certain class of

minors in manufacturing establishments, no right of action

accrues for wages ^earned by a minor falling within that

category and prohibition ;' for no rights can spring from

a void and jjrohibited contract.* A federal statute

declaring all assignment of mail conti'acts with the United

States null and void, a partial assignment of such a contract

will not support a promise to pay for the interest thus

attempted to be assigned." So, agreements to sell rights to

a future succession for a particular consideration, being

prohibited, are held void in Louisiana.' Again, where an

(a) See ex. gr. Ashbury R. Co. (e) Stevens v. Gourley, 7 C. B.
V. Eiche, L. R. 7 H. L. 653. N. S. 99, sup. § 431.

(b) Ex. gr., 55 Geo. 3, c. 194 ; 31 (/) 10 Geo. 3, c. 31 ; R. v.

& 22 Vict c. 90
;
per Willes, J., in Gravesend, 3 B. & Ad. 340. [Corn-

Turner V. Reyiiell, 14 C. B. N. S. pare Reading Overseers v. Cumru
328, 32 L. J. 164 • Helps v. Glen- Overseers, 5 Binn. (Pa.) 81.]
ister, 8 B. & C. 553 ; Holgate v. ' Birkett v. Chatterton, 13 R. I.

Slight, 2 L. M. & P. 663. 399.

(c) Bartlett v. Vinor, Carth. 353

;

» Glidden v. Simpler, 53 Pa. St.

Eeilpath v. Allen, L. R. 4 P. C. 400, 406.
511. 8 Nix v. Bell, 66 Ga. 664.

(d) Per Lord EUenborough, in * Reed v. Crocker, 13 La. An.
Langton v. Hughes, 1 M. ifc S. 436. The La. Rev. Civ. Code.
593. 1875, 13, declares that whatever is

41
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act, imposed a penalty on any of enumerated series. of gam-

ing operations, and declared every contract, note, bill, etc.,

given or entered into for security or satisfaction of a debt

arising from such operations " utterly void and of none

effect," it was held that a note given for a gaming consid-

eration was void even in tbe hands of an innocent holder

for value.']

§ 450. Contracts Prohibited Under Penalty.—When a penalty

is imposed for doing or omitting an act, the act or omission

is therebjr prohibited and made unlawful ;' for a statute

would not inflict a penalty on what was lawful (a). Conse-

quently, when the thing in respect of which the penalty is

imposed is a contract, it is illegal and void. In the case

above cited,' the Act had declared that it should not be law-

ful to take the apprentice, and imposed a penalty for doing

so (5), and in another, where service under an indenture of

apprenticeship as a sweep was similarly treated, the statute

had not only declared the apprenticeship " void," but imposed

a penalty on the master (e). [So, where a statute, besides

declaring the transfer of a government contract void,

punishes the same with annulment of the contract, no action

can be maintained upon such transfer.'] The joint Stock

Companies Act, 7 & 8 Vict. e. 110, s. 24, in enacting that

every promoter of a company concerned in making contracts

on its behalf before its provisional registration, should be

subject to a penalty of 251., impliedly rendered every such

contract illegal and therefore void (tZ). [The National

done in contravention of a prohibi- v. Bliw, 7 Ind. 77 ; also cases

toi-y law is void, although the infra.

nullity be not formally declared : (a) JPer Lord Holt In Bartlett v.

Stimson, Amer. Stat. L. p. 143, Vinor.ubi sup.; per Lord Haflierley

§ 1045. in Re Cork, etc., R. Ca, L. R. 4
' Harper v. Toung, 112 Pa. St. Oh. 748.

419; Uuger v. Boas, 13 Id. 600. ' R. v. aravesend, 8 B. & Ad.
But it said, Ibid., at p. 608, that 240, ante, ^449.
*.he indorsee of such a note may (6) 10 dec. 2, c. 31 ; R. v.

sue the indorser on his indorse- Gravcsend, ubj sup.
ment. (c) 28 Geo. 3, G. 48 R. v. Hips-

« See, among other cases, Clark well, 8 B. & C. 486.
V. Ins. Co., 1 Story, 109 ; Hallett s TurnbuU v. Parnswortli, 1

V. Novion, 14 Johns. (N. Y.) 273 ; Wash. 444.
Bacnn v. Lee, 4 Iowa, 490; Mitchell (d) Bull v. Chapman 9 Kx. 444

|

V. Smith, 1 Binn. (Pa.) 110 ; Lewis and see Abbot v Rogers 16 C. B.
V Welch, 14 N. H. 294 ; Skelton 377.
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Currency Act of 3 June, 1864, wliicll permits national banks

to " purchase, hold and convey" real estate in certain pre-

scribed cases, among whicli it enumerates "sncb as shall be

mortgaged to it in good faith by way of security for debts

previously contracted," having provided that " such asso-

ciation shall not purchase or hold real estate in any other

case," etc., punishes a violation of any provisions of the act

by inflicting personal liability upon the directors, and,

sub modo, forfeiture of the corporate franchise. It was held

that a mortgage taken by a national bank to secure future

diseoants was absolutely void, and that the assignee for the

benefit of creditors of the mortgagor might resist its enforce-

ment upon that ground.' So, a contraict between a citizen

of the United States and an alien, whereby the former

undertook to purchase vessels and cargoes in his own name,

for the latter, to equip, register and navigate them in the

name of the former, for the use of the latter, and in like

manner to import the return cargo, in fraud of the registry

and revenue acts of the tTnited States," which prohibited such

transactions under penalty of forfeiture of the vessel, with

her tackle, apparel and furniture, was held to afford no basis

for an action in American courts."] The highway Act, 5 &
6 Wm. 4, c. 50, s. 46, in imposing a penalty of ten pounds

on a road surveyor who had any share in a contract for sup-

plying work or materials, or horse labor, for any of his

highways, without the written license of two justices, was

equally fatal to his recovering any payment for such supplies

or services (a). [So, where an act ptinishes " any officer of

any county, . . city, or town, . . who shall contract

directly or indirectly, or become in any way interested in

any contract, for the purchase of any draft or order on the

treasury," an agreement between a sheriff, at the time ex

officio collector of his county, and another, whereby each

was to furnish equal amounts of maney to be invested in

county scrip, the profits to be divided, was held illegal and

' Fowler v. Scully, 72 Pa. St. " Maybin v. Ooiilon, 4 Dall.

456. (Pa.) 398 ; 4 Yeates, 34.
» See Act 31 Dec. 1793, 3 U. S. (a) Barton v. Pigott, L. R. 10 Q.

Laws 131. B. 86.
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void." So, under the Pennsylvania statute of 11 Api'il, 1795,

a contract for the purchase and sale of lands under the

Connecticut title, and a bond given for the purchase-money

thereof, were held illegal and void, although the statute

merely inflicted a penalty on the offender against its

prohibition."] The 50th section of the Merchant Shipping

Act of 1854, wliich enacts that the certificate of a ship's

I'egistry shall be used only for the navigation of the ship, and

imposes a penalty on any person in possession of it, who

refuses to give it up to the person entitled to its custody for

the purposes of navigation, impliedly prohibits its use for

any other purpose ; rendering a pledge of it illegal and void,

and giving no right to detain it even against the pledgor, if

the right of possession and property is vested in him {a).

§ 451. Contracts Founded on Illegal Consideration.—[It has

been so often decided as to have become a sort of legal

maxim, that, where any matter oi* thing is made illegal by

statute, whether by express prohibition or by being made

subject to a penalty, a contract founded directly upon such

matter or thing as its supporting consideration, is itself ren-

dered illegal and void,'* as, where the consideration was

brandy manufactured and sold in violation of the revenue

laws," or smuggled goods ;" or work* done with a threshing

machine, the truckles and rod-boxes of which, at the time of

the work, were not covered or inclosed as required by a

statute which made the omission of these precautions for'the

safety of persons running such machines punishable as a

misdemeanor."]

'2 Read v. Smith, 60 Tex. 379. 87 ; Bayley v. Taber, 5 Mass. 286

;

" Mitchell V. Smith, 4 Ball. Wheeler v. Russell, 17 Id. 258;
(Pa.) 369. Farrar v. Barton, 5 Id. 395 ; Stan-

(d) Wiley v. Crawford, 1 E. B. ley v. Nelson, 28 Ala. 514 ; Milton
& E. 358, 39 L. J. 244, 30 Id. 819. v. Haden, 32 Id. 30 ; Biddis v.

" See 1 Pars., Contr., pp. *456- James, 6 Binn. (Pa.) 321 ; Seideii-

459. bender v. Charles. 4 Serg. & R.
" Creekmore v. Chitwood, 7 (Pa.) 151 ; Ellsworth v. Mitchell,

Bush (Ky.) 317. 31 Me. 247 ; Elkins v. Parkliurst,
'* Condon v. Walker, 1 Yeates 17 Vt. 105 ; Spalding v. Preston,

(Pa.) 483. 21 Id. y ; Roby v. West, 4 N. H.
" Ingersoll v. Randall, 14 Minn. 285 ; Carlton v. Whitcher, 5 Id.

400. See, also, the following cases: 196 ; Bracket v. Hoyt, 39 Id. 36i
|

Bell V. Quin, 2 Sandf. (N. Y.) 146; Coburn v. Odell, SO'ld. 540 ; Solo-

Nourse v. Pope, 13 Allen (Mass.) mon v. Dreschler, 4 Minn. 278 ;
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§ 452. Oontracta Connected with, , Promotijig, Involving, or

Growing out of Illegal Acts.—Further, any contract connected

with or growing out of an act which is illegal (not merely

void), is also invalid. Thus, a contract to dance at a theatre

not duly licensed could not be enforced by action (a). [A
check given by defendant to a country agricultural society

in payment of the entrance fee for his horse, to compete for

premiums offered by the society in trials of speed, horse-

raciug being made penal by statute, cannot be made the basis

of a recovery against him ;" nor can money loaned in

" poker chips," and used at a prohibited game of chance, be

recovered back."] It being unlawful for any election

agent, except the expense agent, to make any payments on

behalf of a candidate, even for current expenses, an agent

who made any such payments could not, for this reason,

recover the amount from his principal (J). [So, contracts

whose tendency is to promote, or the performance of which

involves, the doing of acts that are prohibited or made
penal by statute, are illegal and void, though the statute be

silent as to their effect.'" Such is a contract to ship goods

from one part of the United States to another in a foreign

bottom." And so, too, an agreement to give one the

deputation of a public ofiSce, with the fees and costs there-

of, he to pay thereout a specified sum, is illegal and void,

together with the notes given to secure such paynaent, as

against a statute forbidding the sale of public offices."

Where a statute makes it penal to " establish, institute, or

put in operation, or to issue any bills or notes for the pur-

pose of erecting, establishing or putting in operation any

Hall v. MuUin, 6 Har. & J. (Md.) " Williamson v. Baley, 78 Mo.
193 ; Downing v. Ringer, 7 Mo. 636.
585 ; Madison Ins. Co. v. Forsyth, (S) 26 & 27 Vict. c. 29 ; ite

2 Ind. 483 ; Siter v. Sheets, 7 Id. Parker, 21 Ch. D. 408.
132 ; Hale v. Henderson, 4 »» Dillon v. Allen, 46 Iowa, 299.
Humph. (Tenn.) 199 ; and cases " See Petrel Guano Co. v.
infra. Jarnette, 25 Fed. Rep. 675 : and

(a) Oallini v. Laborie, 5 T. R. the remission of the forfeiture bjr

242. See, also, De Begnis v. the United States cannot validate

Armistead, 10 Bing. 110 ; Levy v. the contract as between the par-
Yates, 8 A. & E. 129 ; Elliot v. ties : Ibid. See post, § 488.

Richardson, L. R. 5 0. P. 749. '"' Grant v. McLester, 8 6a. 553 ;

" Comly V. Hillegass, 94 Pa. St. and see O'Rear v. Kiger, 10 Leigh
132. (Va.) 622.
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banking institution, association, or concern," the initiatory

steps for such purpose, all transactions by which the for-

bidden currency is put in circulation, and all contracts in

furtherance of such transactions are rendered illegal and

void."]

§ 453. As the Pawnbrokers' Act, 39 & 40 Geo. 3, c. 99,

requires that for the better manifesting by whom the busi-

ness of a pawnbroker is carried on, every person who carries

it on shall cause his name to be painted over his shop ; an

agreement for a partnership in that business, which included

a stipulation that the name of one of the partners should

not be painted up, would be illegal and void (a). And so

would be an agreement to let premises to a person, with the

object of enabling him to sell spirituous liquors there with-

out a license (J). Where an^ Act provided that before a

ship sailed, the master should obtain the clearing officer's

certificate that the whole cargo was below deck, and forbade

him, under a penalty, either to sail without the certificate

or to place any cargo on deck ; a voyage in contravention of

these provisions would be illegal, and a ]iolicy of insurance

on the cargo effected by its owner, who was privy to the

transaction, void (c). The 25 & 26 Vict. c. 89, in enacting

that no company of more than twenty persons should be

:^ormed for carrying on any business for gain, unless it were

registered, rendered illegal and void all contracts for carry-

ing on its business if the company was not registered {d).

So where a statute, under penalty of fine for misdemeanor,

prohibits persons from transacting business in the name of a

partner not interested in the firm, and requires, that, where

the addition " & Co." is used, it shall represent an actual

partner, the effect, although unexpressed in the statute, is to

'» Davidson v. Lanier, 4 Wall. v. Hyde, 3 E. & E. 1, and 1 E. B.
447.

- & E. 670 ; Wilson v. Rankin, 6
(a) Armstrong v. Lewis, 2 C. & B. & S. 308, 84 L. J. 62: Dudgeon

M. 274 ; Warner v. Armstrong, 3 v. Pembrolse, L. R. 9 Q. B. 581

;

M. & K. 45 : Gordon v. Howden, Atkinson v. Baker, 11 East, 135.

12 01- and P. 387 ; Eraser v. Hill, (0) Be Padstow Assur. Assoc,
1 Macq. 393. [Comp. 8 457J L. R. 20 Ch. D. 137 ; Jennings v.

lb) Richie v. Smith, 6 C. B. 463. Hammond, 9 Q. B. D. 225.
(c) See the two cases of Cunard
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render the prohibited dealings illegal and executory contracts

unenforceable by the person engaging therein."]

§454. Sales for Illegal Purposes.—"Where a Statute prohibited

brewers from using any ingredients but malt and hops in

brewing beer, it was held that a druggist who sold drugs to

a brewer with the knowledge that they were to be used in

making beer, contrary to the Act,, and under circumstances

which made him a participator in the illegal transaction, could

not i-ecover the price of the drugs {a). [So the vendor of

land sold to the projector of a prohibited lottery or gift

enterprise, to be used as prizes in the scheme, cannot recover

the price stipulated therefor, or any unpaid balance due

thereon."] But mere knowledge of the purposed illegality,

without actual participation or privity in it, would not afEect

the contract. Thus, a sale of goods in a foreign country,

with the knowledge that the purchaser intended to smuggle

tliein into England, but without any participation in the

transaction (b), [or a sale of liquors in a state where the sale

was legal, with knowledge that the vendee intended to sell

them in his state, where the sale was prohibited,"] would not

be invalid.

§ 455. Forms, etc., of Contracts Prescribed by Statute.—The
question has frequently arisen, when an Act prescribes

regulations, forms, or other attendant circumstances, more

or less immediately connected with contracts, either with or

" Swords V. Owen, 43 How. L. J. 117 ; Beeston v. Bee.ston, 1

Pr. (lif. Y.) 167 : 34 N. T. Supr. Ex. D. 18 ; Brooker v. Ward, 5 B.
Ct. 277. And see Zimmerman v. & Ad. 1053.
Erkaid, 58 How. Pr. (N. Y.) 11 ; 8 ''' Hooker v. De Palos, 38 Ohio
Daly, 311, that the addition " & St. 251.

Co. may represent the wife. See, (J) Holman v. Johnson, Cowp.
also, Koel v. Kinney (N. Y.), 8 341 ; comp. Waymell v. Read, &
Centr. Rep. 58. T. R. 599 ; Lightfoot v. Tennant,

(a) See Holman v. Johnson, 1 Bos. & P. 551. See Hobbs v.

Cowp. 341 ; Abbot v. Rogers, 16 Henning, 17 C. B. N. S. 791 ; 34
C B. 277 ; Langton v. Hughes, 1 L. J. 117.
M. & S. 593 i Hodgson v. Temple, ?« Smith v. Godfrey, 28 N. H.
5 Taunt. 81; 5 Paxlon v. Popham, 379. (See Howell v. Stewart. 54
9 East, 408 ; Gaslight Co. v. Tur- Mo. 400, post, § 458, note 48.)

ner, 6 Bing. N. C. 334. See, also, But, where the seller so packed
Bridges v. Fisher, 3 E. & B. 643, the liquor as to show an
23 L. J. 876 ; Geei-e v. Mare, 3 H. attempt to conceal the fact that it

6 C. 339, 33 L. J. 50 ; Clay v. was liquor, the aid of the N. H.
Ray, 17 C. B. N. S. 188 ; Hobbs y. courts was refused him to recover
Henning, 17 C. B. N. S. 791, 34 Fisher v. Lord, 63 Id. 514.
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without penalties for non-compliance, whether a contract

entered into in disregard of any of them is thereby prohibited,

and so. illegal, or whether the object of the Act is not suffi-

ciently attained by the imposition of the penalty ; and the

chief test for its decision seems to be whether the provisions

have, or not, some object of general policy, which requires

that the contract should be invalidated. [Where a statute

prohibits the making of contracts in any but a prescribed

manner, they are, of course, void, if made in any other;"

and, in general, if a statute prohibiting something to be done

cannot otherwise be made to accomplish the object intended

to be effected by it, whatever is done in contravention of its

prohibition must be adjudged void and inoperative."] Thus,

it has been held that enactments which required, under

penalties, that all bricks made for sale should be of at least

certain specified dimensions (a) ; or that persons who sold

corn, except by certain measures, should be liable to a

penalty (J) ; or that vendors of coals should, under a penalty,

deliver, with the coals sold, a ticket setting forth their

weight and the number of sacks in which they are con-

tained (o) ; or that farmers and others should sell butter in

firkins of a certain size, branded with their own and the

maker's names {d)
;

[that vendors of artificial fertilizers

should cause the same to be branded, tagged and inspected

before offering them for sale ;"] prohibited all contracts made

"iEtnalns. Co. v. Harvey, 11 (d) Foreter v. Taylor, 5 B.& Ad.
Wis. 394; e. g., the prohibition 887.
against a foreign insurance com- " Conley v. Sims, 71 Ga. 161.

pany'a doing business in a state, In this case, it appears, the vendor
without a license from the had three kinds of fertilizers in his
same : . Ibid., cit. Williams v. wareliouse, two of them inspected,
Cheeney, 3 Gray (Mass.) 215 ; the third not inspected, branded or
Jones V. Smith, Id. 500. But see tagged. The bags of these three
Columbus Ins. Co. v. Walsh, 18 kinds were cut in the house, and
Mo. 329 ; Clark v. Middleton, 19 after all the sound bags with tags
Id. 53. Comp. post, § 458, Bi'ook- were sold, the refuse mixture was
lyn Life Ins. Co. v. Bledsoe, 53 gathered up nnd bagged, tags were
Ala. 638. procured from persons other than

^' Nelson v. Denison, 17 Vt. 73. inspectors and attached to the
(a) Law V. Hodson, 11 East, bags, and the mixture sold. It

800. was held that the sale was illegal

(5) Tyson v. Thomas, McCl. & and void, and not the basis of an
Yo. 119. action. Compare Niemeyer v.

(c) Little V. Poole, 9 B. «& C. Wright, 75 Va. 239, where it was
193 : Cundell v. Dawson, 4 C. B. said, that, when a statute pro-
376. hibiting and punishing, or merely
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in disregard of such provisions, and made them void, so that

no action could be maintained for the price of the goods

sold. On the same ground, where printers were required

to affix their names to the books which they printed, it was

hold that a printer could not maintain an action for his work

and materials in printing a book in which he had omitted to

comply with this statutory provision {a). The policy of

these Acts was to prevent all such dealings ; and it would

have been imperfectly attained, if the sellers had been

merely subjected to a penalty, while the purchasers remained

liable to be Bued.

§ 456. Effect on Contracts of Absence of Statutory, Personal

Qualification.—The same stringent e£Eect has been given to

enactments which imposed, under a penalty, regulations

relating to personal qualification. Thus, an Act which

imposed a penalty on an unqualified person who drew con-

veyances for reward, would invalidate any contract with him
for such a purpose (S). So, an Act which imposed penal-

ties on persons for acting as brokers in the City of London,

wlio had not been admitted and paid certain fees for the

benefit of the city (inasmuch as its object was, not the

enrichment of the citizens of London, but the protection of

the public by preventing improper persons from acting as

brokers), was held to invalidate the dealings of an unqualified

broker, so far as to prevent h™ from recovering payment

tor his services in that capacity (c). [One who sells liquors

without license," or follows the occupation of a peddler

punishing an act is silent and con- A. 335 ; and see Stephens v. Kobin-
tains nothing from which the con- son, 8 0. & J. 209.

trary can be inferred, a contract in (J) 44 Geo. 3. c. 98 ; Taylor v.

contravention of it is void,—but Crowland Gas Co., 10 Ex. 293.
not always where it merely im- (c) 6 Anne, c. 16; Cope v. Row-
poses a penalty for doing or lands, 2 M. & W. 149. But it

omitting a thing. In this case the would not affect his right to recovei
act concerning the sale of ferti-* from his employer money paid or
lizers was highly penal, and also his behalf to complete the irregular

gave a remedy to persons injured, purchase ; for this was a transac-
by recoveryi against the seller. It tion distinct from his character of
was said, at p. 247, that " the broker : Smith v. Lindo, 5 0. B.
infliction of the forfeiture in one N. 8. 587. Comp. Steel v. Henley,
aspect is the exclusion of it in any 1 C. & P. 574 ; Latham v. Hyde,
other." See post, § 458. 1 0. & M. 128. /

(a) Bensley v. Bignold, 5 B. & ""> Bach v. Smith, 2 Wash. 14B
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witliout license," where the luw requires such, and punishes

dealings without license, cannot recover the price of the

articles so sold, nor sue upon a promissory note given

therefor." I^or, whore a statute requires engineers on steam-

boats to be licensed, can one who is not, recover stipulated

wages for services as such ;" nor can an unlicensed commis-

sion broker recover commissions for his services, where a

statute requires such persons to be licensed and punishes one

acting in that capacity without license."

§ 4r57. When Contract Contrary to Statute Upheld. 'Revenue

Laws.—But where the object of the Act is sufficiently

attained without giving the prohibition so stringent an effect,

and where it is also collateral to or independent of the con-

tract, the statute is understood as not affecting the validity

of the contract. [Indeed, the solution of the question,

whether or not a statute is to have the effect of rendering

acts and contracts in contravention of it illegal and void,

depends upon the intent of the Legislature, as gathered from

the entire enactment." It has been said that such

an intent is to' bo presumed unless the contrary can be

fairly inferred." On the other hand, it has been asserted,

that, if the imposition of the penalty upon, or the prohibition

under a penalty of, an act or contract, is simply for the

purpose of raising or protecting the revenue, an action may
nevertheless be based upon it ; *. e., whilst the penalty may
be incurred, the act or contract is not itself illegal and void."

*' Bull V. Harragan, 17 B. Men. of an act which is a mere revenue
(Ky.) 349. measure designed to raise revenue

'* Contracts of sale made by a from a business esteemed by the
merchant in his business during a Legislature as profitable : see
time when he carried it on without Lindsey v. Rutherford, 17 B. Mon.
the required license, were of (Ky.) 245. Comp. post, § 457.
course held void under an act " See Bemis v. Becker, 1 Kan.
which in terms d'nred them so: 326: Vining v. Bricker, 14 Ohio
Decell v. Lewea' i...!, 57 Miss. 331

; St. 331.
Anding v. Levy, Id. 51. See »« Bemis v. Becker, supra;
Lmdsey v. Rutherford, infra. Niemeyer v. Wright, 75 Va. 239.

«2 The Pioneer, Deady, 73. Compare Pratt v. Short, 79 N. Y.
»* Holt v. Green, 73 Pa. St. 198. 437, | 458.

But a contract of sale or purchase " See Swan v. Blair, 8 CI. &
made with such a broker would be Fin. , at p. 633, per Lord Brougham;
valid, though both the buyer and Lindsey v. Rutherford, 17 B. Mon.
sellermayhave incurred the penalty (Ky.) 245, 348, ante, § 456, note 84.
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Biit this proposition lias been doubted ultogetiier," and it

would seem clear that it cannot apply where there is an

express prohibition of the act or contract, either for the

protection of the revenue or for any other purpose." If,

however, there is no express prohibition of the act or con-

tract, but "a penalty is imposed on contracts or dealings for

the purpose of protecting the revenue, and of providing

for tlie proper payment of duties, no prohibition is implied

by law, and such contracts or dealings, though they render

the persons who engage in them liable to a penalty, may
be enforced by action.""] Thus, where an Act sub-

jected every licensed distiller to a penalty of 200Z., if he sold

spirits by retail, or even wholesale, anywhere within two

miles of the distillery, and required that every license should

state the name and abode of every person licensed ; it was

held that the omission, in the license, of the name and abode

of one of the five partners in a distillery, and the retailing

of spirits by him, did not afEect the sale, so as to prevent

the partnership from recovering the price (a). So, the pro-

visions of an Act which imposed penalties on every dealer

in tobacco who omitted to paint his name over the entrance

of his premises, or who dealt in tobacco without a license,

were nnderstood as not affecting the validity of a contract

by a tobacconist who had neglected to comply with them.

They were mere fiscal regulations, the breach of which was

unconnected with the contract ; their object was to protect

the revenue, and this was completely attained by the enforce-

ment of the penalty (5). The Pawnbrokers' Act, 39 & 40

Geo. 3, c. 99, already referred to, affords an illustration of

tlie two classes of cases. It requires a pawnbroker to paint

bis name and business over his door ; and it also requires

that before he makes any advance on a pledge, he shall make
certain inquiries of the pledgor as to his name, abode, and

condition in life, and shall enter the results of them in his

" See 1 Pars., Contr., p. *459. Taunt. 181 ; Johnson v. Hudson,
" Wilb.. Stat. L., p. 84, dt. 11 East, 180 ; Wetherell v. Jones,

Cope V. Rowlands, 2 M. & W. at 3 B. & Ad. 221 ; Bailey v. Harris,

p. 157, per Parke, B. 12 Q. B. 905.
*• Wilb., Stat. L., pp. 83-84. (b) Smith v. Mawhood, 14 M. &
(a) Brown v. Duncan, 10 B. & W. 452.

C. 93 ; Hodgson v. Temple, 5
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books and on the duplicate. A breach of the former pro-

vision would not affect the validity of a pledge ; but a breach

of the latter would do so, for they are directly and imme-

diately connected with the contract (a). The object of the

Legislature by such regulations, which was to guard against

abuses, would be but imperfectly attained if the contract

were held good.

§ '458. statute Operating on Particular Party or Declaring Par-

ticular Result.—[And it would seem, that, where a statute

imposing a penalty upon the doing of an act singles out as

the object of its prohibition one of the parties to the trans-

action, or has in contemplation only one particular person or

class of persons as intended to be affected and punished by

it, it will not, in the absence of an express declaration that

contracts involving a disregard or breach of its provisions

shall be affected with illegality, be construed as producing

this result, especially where the effect would be to prejudice

honest claims and permit dishonest defences. The court

will not ignore, in arriving at a conclusion upon this question

arising under a particular act, the whole language and subject-

matter of the same, the evil it is intended to remedy or pre-

vent, the purposes it seeks to accomplish ;" and whilst

adhering to the rule of refusing its aid to one whose cause of

action is founded upon a prohibited transaction," even with

the consent of parties, it will not extend that rule " so far

as to encourage violations of contracts for payment of honest

debts, as between the parties, because they grow out of

tainted originals."" Tlius, where an act imposed a penalty

upon any person selling or leasing any lot in any town, city>

or addition thereto, until the plot thereof had been duly

acknowledged and recorded, it was held that no prohibition

of the sale itself was implied, but only a penalty imposed

upon the seller ; that, therefore, the purchase of a lot, the

plot of which was unrecorded, etc., was valid," and con-

(a) Fergnsson v. Norman, 5 Pa. St. 453.
Bing. N. 0. 76, better reported 6 *» Fowler v. Scully, 72 Pa. St. 456.
Scott, 794. [Comp. § 453.] ^ Ely v. Nat. B'k, supra, at p.

*' Pnngboni v. Westlake, 86 456, pe?- Trunkey, P. J., approvedi
Iowa. 546. at p. 459, per Our.
" Ibid. ; Watrous v. Blair, 33 <' Watrous v. Blair, suprs

j

Iowa, 58 ; Bly v. Nat. Bank, 79 Strong v. Darling, 9 Ohio, 301.
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soquently a note given for the purchase moiiey oi such a lot,

recoverable.*'] It has been held that an enactment, which

provided that no person interested in a contract with a com-

pany should be capable of being a director, and that if a

director of a company were concerned in any" contract with

the company, he should cease to be a director, did not, at law,

invalidate snch a contract (a). [And the fact that a con-

tractor for the construction of a railroad had agreed with one

of the directors of the company, to divide with him the profits

of the' contract was held not to render void the bonds issued

in payment of work done under the contract, by reason of an

act which declared any director, etc., who directly or indirectly

had a contract with the company guilty of a felony, made

ineligible as a director any person having an interest in such

a contract, and declared void the contracts made by the

directors of a company containing any such person in its

board of directors." And where an act made the introduction

of Mexican, Indian or Texan cattle at a certain season a

misdemeanor in the drover, it was held that the lender of

money for such purpose was nevertheless not barred from a

recovery of the same." Upon a similar principle, it would

seem, it was held, that, unless a statute prohibiting an act

also declares it void, a party not privy to the act itself, nor

involved in its guilt, may recover from the guilty actor."

Similarly, it is said, that, where a prohibitory act points out

the consequence of its violation, and it appears to have been

the legislative intent to exclude any other penalty or forfeit-

ure, then such as is declared in the statute, and no other,

" Pangborn v. Westlake, supra, sold is designed to be applied to an
(a) Foster v. Oxford, &c., R. Co., unlawful purpose, will not prevent

13 C. B. 200, 22 L. J. 9». Comp. a legal recovery based on such
Barton f. Port Jackson Co., 17 loan or sale. See § 454.

Barbour, New York R. 397. In " Brooklyn Life Ins. Co. v.

equity, the coniract would be void: Bledsoe, 53 Ala. 538, cit. 'Whet-
Aberdeen R. Co. V. Blaikie, 1 stone v. Bank, 9 Id. 875. The
Macq, 461. former was the case of an insurance

*' Chouteau V. Allen, 70 Mo. S90, company doing business in the

Sherwood, C. J., and Norton, J., state without complying with iis

diss. See post, § 459. laws. It was held that the com-
^' Howell V. Stewart, 54 Mo. pany, not the citizen with whom

400, it being there said, that, apart it contracted, violated the statute,

from felonies or crimes involving and that the latter could not avail

freat moral turpitude, the mere itself of its own wrong to avoid the

nowledge of the lender or vendor contract. Comp. ante, §455, Minn
Aat the money loaned or property Ins. Co. v. Harvey, 11 Wis. 394.



654 ILLEGAL CONTEAOTS. [§ 459

will be enforced, and an action may be maintained upon the

transaction of wliich the prohibited act was a part, if it can

be done without sanctioning the illegality." Thus, where

an act incorporating a safe deposit and savings institution

gave it power to loan its funds, but restricted the invest-

ment of them to certain specified securities, not including

commercial paper, it was held, that, as discounting snch paper

was prohibited to any corporation not authorized by law

thereto, and paper discounted contrary to the prohibition

was declared void, a promissory note discounted by the

company was necessarily void ; but that the illegal act of the

directors in making the discount did not forfeit the money

lonned, and that it might be recovered, though the security

was void."

§ 459. statute Made for Protection of One Party. Remote-

ness.—[It is said, that, whilst an act declared void by the

Legislature upon grounds of public policy is void to all

intents, if the manifest purpose of a statutory prohibition is

to protect certain individuals in their own rights, they only

are entitled to take advantage of it." It would seem to

follow from this principle, that, when a statute prohibits the

doing of an act for the protection of a particular party, as

e, g., in the case of the statute which forbids national banks

to loan to any one party a sum exceeding in amount one-

tenth of their capital stock," whilst it would subject the

persons violating the prohibition to the penalties prescribed,

it would not render the contract made in violation of the

same illegal and irrecoverable. Such, indeed, as has already

«» Pratt V. Short, 79 N. T. 437. U. 8. v. Martin, 94 U. S. 400,
See Niemeyer v. Wright, 75 Va. where it was held, that, in spite of

239, ante, § 455, note 39. the Bight -hour law, a valid agree-
" Pratt V. Short, supra. ment might be entered into mak-
" Beecher v. KoU'g Mill Co., 45 ing a day^s labor More or less than

Mich. 103. eight hours, the Court, at p. 404,
" See O'Hare v. Nat. B'k, 77 says: "We regard the statute

Pa. St. 96. As to the effect of a chiefly as in the nature of a direo-
statutory requirement to insei-t in tion from a principal to his agent,
certain contracts a stipulation that that eight hours is deemed to be a
ciglit hours shall be a day's labor proper length of time for a day's
(held to be intended merely for the labor, and that his contracts shall
protection of laborers), upon a con- be based upon that theory. It is

tract from which that stipulation a matter between the principal and
was omitted, see Babcock v. Good- his agent, in which a third party
rich, 47 Cal. 488, ante, § 308. In has no interest."
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been seen," is the construction placed upon sucli snact-

?nents. Nor, where the origin of a contract is founded in

an illegal transaction, but the latter, at the time and in the

shape in which the contract is pressed for enforcement, has

become so remote that it requires no aid from the illegal

transaction to support it, will the court go back to its first

inception and give the statute against which it offended the

effect of avoiding it. "If an act in violation of either

statutp or common law be already .committed and a subse-

quent agreement entered into, which, though founded there-

upon, constituted no part of the original inducement or con-

sideration, such agreement is valid."" Hence, in a suit by

a national bank against an endorser on a note discounted for

the drawer, a defence averring that the defendant was an

accommodation endorser, that part of the consideration of

the note was a balance for which the drawer had become
liable as accommodation endorser for another who had

borrowed of the bank in excess of ten per cent, of its capi-

tal, would, even if the latter could have been a defence as

to the original transaction, be insufficient to bar a recovery

by the bank against the defendant ; the plaintiff requiring

no aid from the original transaction to make out its case,

and the defendant's attempt being to defeat a recovery, not

by showing anytliing done at the time his obligation was

given, but because of the offence of the borrower and

lender in the remote original transaction."

[It may be here added, that, whatever the solution of this

delicate question of the effect of a statutory prohibition

upon the legality of acts and contracts in disregard of it,

may, in any particular instance,, be, the question whether

the act prohibited is malum prohibitum or malum per se, is

said to have nothing to do with it."]

" Ante, § 137. See, also, § «i8. Smith, Mow. (la.) 70, where it is
" Thomas v. Brady, 10 Pa. St. said, that, if the act to which a

164, 170, quoting and approving penalty is attached is not intiinsi-

Story, Contracts, §327. cally wrong, nor contrary tp public
" Ely V. Nat. B'k, 79 Pa. St. . policy,the penalty satisfies the law,

453. and that, consequently, the attach-
" Holt v. ftreen, 73 Pa. St. 198, ing of a penalty to an act does not

200. Comp. Dupre v. McCright, 6 necessarily render illegal all con-
lift, Aji. 146, 147, where this dis- tracts in relation thereto, as if the act
tinction is hinted at, and Hill v. had been expressly and absolutely
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§ 460. Partial Illegality of Contract—It was once consid-

ered a rigid rule that when the bad part of a contract was

mad^ illegal or void by statute, the whole instrument was

invalidated ; while, if the invalid part was void at common

law, the remainder of the instrument was valid ; a statute

being, it was said, strict law, while the common law divided

according to common reason (a) ; or again, the former, like

a tyrant, making all void ; the latter, like a nursing father,

making void only the part where the fault is, but preserv-

ing the rest (5). But this is not the true test. The ques-

tion wliether the whole instrument, or only the invalid part

is void, depends on the more rational ground whether the

vitiated part be severable from the rest, or not. If the one

cannot be severed from the other part, the whole is void;

but if it be severable, whether the illegality was created by

statute or by the common law, the bad part may be rejected,

and the good retained (c). If a deed was made on a consid-

eration, part of which was ^illegal, the whole instrument

would be void, for every part of it would be affected by the

illegal consideration {d) ; and a contract of which the con-

sideration is in any part illegal, cannot be enforced
;

[as,

where some of the transactions between the payee and

maker of a note secured by mortgage were illegal gam-

ing, transactions the whole security is void."] But it would

be otherwise if only some of the promises which constituted

the consideration were illegal, and the illegality did not

taint the rest. Thus, although a rent-charge on a living

was invalidated by a statute, which declared all chargings

of benefices with pensions utterly void ; a covenant in the

deed which created such a charge, to pay it, was held good

and was enforced (e). So, though a bill of sale transferring

I

prohibited ; e. g., a, note given for & C. 827 ; Exp. Browning, L. R.
improvements upon public lands. 9 Ch. 683.
And Bee Howell V. Stewart, 54 Mo. (d) Per Tindal, C. J., in Waite
400, ante, g 438, note 48. v. Jones, 1 Bing. N. C. 663, 1

(a) Norton v. Simmes, Hob. 14. Scott, 730 ; and Shackellv. Rosier,
(J) Miileverer v. Redshaw, 1 Mod. 3 Scott, 59, 3 Bing. N. C. 646 ;

35 ; Mosdel v. Middleton, 1 Ventr. Collins v. Gwynno, 9 Bing. 544.
237. es Barnard v. Backhaus, 52 Wis.

(c) See per Willes, J. , in Picker- 593.
ing V. Ilfracombe R. Co., L. R. 3 (e) Mouys v. Leake, 8 T. R 411.
C. P. 350 ; Bidden v. Leader, IB.
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a ship by way of mortgage was void, in consequence of the

omission to recite the certificate of registry, a similar cove-

nant, by the mortgagor, to repay the money advanced, and

secured by the same deed, was held valid and binding (a).

So, a tenant may be sued on his covenant to pay his rent

clear of all taxes, although in another part of the lease he

covenants to pay the landlord's property tax ; an engage-

ment which was penal and void (J). [Again, where an auc-

tioneer, licensed to sell property in a certain county, had sold

eeventy-six lots of ground, two of which were in his proper

county, and the rest in another in which it was illegal for

liim to sell, he was permitted to recover for the former, on

the ground that the claim was not upon an entire contract,

the sale 0? each lot being a distinct contract and basis of

claim, and there being no express promise to pay a fixed

sum as compensation for the entire sale." By way of con-

trast, and as illustrating this distinction, may be cited the

case of a candidate for office agreeing to pay to an associa-

tion of persons conducting the election' a certain sum
assessed by them against him as his share of expenditures

made by them : if any part of their expenditures were

within the prohibition of a statute making it illegal for

candidates to contribute money for election expenses,

except for certain specified purposes, the whole contract

was illegal and void, although more than the sum assessed

and agreed to be paid was, in fact, expended for purposes

for which he migllt lawfully contribute.'" Again, there is

said to be" a marked distinction in the object of statutes

which avoid a particular provision in an instrument, and
that of those which avoid the whole instrument, on account

of the illegality of the purpose of a part. In the former

case, such a provision is made void as a matter of policy as

to it alone; in the latter, the whole instrument is looked

upon as an engine of fraud or other violation of the statute,

(a) Kerrison v. Cole, 8 East, 331. Buckhurst Peerage, 2 App. 1,

(6) See, also, Gaskell v. King, 11 29.
East, 165 ; Howe v. Synge, 15 " Robinson v. Green, 8 Met.
East, 440 ; Readshaw v. Balders, (Mass.) 159.
4 Taunt. 57; Greenwood v. «» Foley v. Speir, 100 N. Y.
Hammersley, 5 Taunt. 726 ; Pallis- 552.
ter V. Gravesend, 9 C. B. 774 ; The

.42
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in which the valid and invalid parts are inseparable." Thus

a statute annulling grants of land held adversely by another,

and one making their acceptance a misdemeanor, were held

not to apply to the entire instrument containing the grant of

such land, nor to invalidate the grant of- other land in the

same conveyance, but only to afEect such portions thereof

and such grants therein as were in violation of such stat-

utes."] On the same principle, a. by-law which is partly

good and partly bad is valid as to the former part, if the

latter is distinct and separable from it (a) ; and orders of

justices and of other authorities, and the awards of arbitra-

tors are similarly treated (J).

^ 461. Effect of Statute Rendering Performance of Contract

Illegal, etc.—Where a Statute compels a breach of a private

contract, [i. e., where its performance is rendered illegal by

the enactment, the obligation is discharged," and] the contract

is impliedly repealed by the Act, so far as the latter extends,"

or the breach is excused, or is considered as not falling within

the contract (c). The intervention of the Legislature, in

altering' the situation of the contracting parties, is analogous

to a convulsion of nature, against which they, no doubt, may
provide ; but if they have not provided, it is generally to be

considered as excepted out of the contract (d). Thus, where

«' Towlev. Smith, 2Robt.(]5r. Y.) son, 17 Q. B. 466 ; R. v. Green, 3
•489. L. M. & P. 130 ; He Goddard, 1 L.

6« Towle V. Smith, 2 Rabt. (N. Y.) M. & P. 25.
489. A trust is not invalid if made «' Brown v. Dillabunty, 12 Miss.
ito defeat the collateral inheritance 713 ; and see Hamptoil v. Com'th,
t:ix; it is simply this intention that 19 Pa. St. 329, infra.

"

as to be frustrated : Tritt v. Crotzer, " A law laying an embargo, even
13 Pii. St. 450. for an unlimited time, does not
Ja) R. V. Paversham, 8 T. R. extend to the extinguishment of a

352, 2 Kyd, Corp. 155 ; R. v. contract with whose present per-
Lundie, 31 L. J. M. 0. 157, per formaiice it interferes, but operates
Quain, J., in Hall v. Nixon, 10 only as a suspension of it until the
Q. B. 152 ;

per Bayley, J., in law is repealed : Baylies v. Petty-
Clark V. Denton, 1 B. & Ad. 95

; place, 7 Mass, 325.
Brown v. Holyhead, 1 H. &C. 601, (c) Per cur. in Brewster v. Kit-
32 L. J. 25. [Laws organizing chell, 1 Salk. 198.
municipal governments being (d) Per Pollock, C. B., in Oswald

"

designed for the preservation of v. Berwick, 3 E. & B. 653, 23 L. J.
pnbhc order, contracts in violation 331. [In Hampton v. Com'th, 19
of such laws are void : Louisiana Pa. St. 329, procesdlngs had been
State B k V. Nav. Co., 3 La. An. taken under an act of assembly to

/iJn o , T.I. ^ open a street, the act providing foi'

W i<- V- bloke Bliss, 6 Q. B. 158; Ihoassessment of damaucssustainfid
li V. Oxley, Id. 250 ; R. v. Robin- by property holders upon lots of
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land was leased to certain persons, who covenanted to build

a workliouse on it, and not to use the house or land for any

other purpose than the support of the poor of the parish
;

and the Poor Law Commissioners, under the 4 & 5 Wm. 4,

c. 76, incorporated the parish in a Union, and removed the

paupers to the union workhouse, whereupon the house was
shut up and the land was let at a rack rent, which was

applied in aid of the rates ; it was held that the covenant

had not been broken, or that the breach was excused bj

legislative compulsion (a). [And so, where the right of bail

for a defendant taken under a capias ad satisfaciendum to

surrender the principal in discharge of his liability, is

destroyed by statute, the bail is discharged."]

§ 462. If a man covenants not to do a thing which was

unlawful at the time of the covenant, and an Act subsequently

makes it lawful only, but not imperative, to do it ; the cove-

nant is unaffected by the Act (b). [But if he agrees not to

do a thing, which, at the time is lawful, and a subsequent

statute compels him to do it, the agreement is repealed."

Thus] where a lessee covenanted, for himself and his

" assigns," that he would not build on the demised premises

;

otb^rs benefited and giving a pro- obligation of such a contract could
ceeding for the enforcement. Be- not be impaired; for it lias no
fore completion of this proceeding, obligation:" ubi supra, p. 834.

J

the act was repealed. It was (a) Doe v. Eugeley, 6 Q. B. 107.
contended that the right of the See D. of Devonshire v. Barrow, 2
property holders to the damages Q. B. D. 386.
assessed could .not be aflEected, '* Brown v. Dillabunly, 13 Miss,
being in the nature of contract 71.3. In Union Locks & Canals v.

rights. Tats was denied by the Towne, 1 N. H. 44, it was held,
court :

" But," says Black, C. J., that one who became a proprietor
" assume it to be a contract. Let in a company was discharged from
it be supposed that the plaintiff iu his contract and liability to subse-
error covenanted to pay a certain quent assessments by a subsequent
mm in consideration of the addi- statute, passed upon petition of the
tionalvaluewhichwonldbegivento corporation without his assent,
his lots. If the street is not opened authorizing it to hbld a greater
the consideration fails, and then amount bf real estate, the subsorip-
what becomes of the contract ? tion being treated as a contract in
Equity will always relieve against which no valid change could be
a contract when an unfoi-eteen made without the assent of all the
accident, such as the interference of parties.
the Legislature, has rendered it (5) Per cur. in Brewster v.

impossible for both parties to per- Kitchell, 1 Salk. 198. [Brick Pres.
form it. It will scarcely be said Ch. v. New York, 5 Cow. (N. Y.)
that a contract, the execution of 638.J
which is forbidden by equity and "^ Brick Pres. Ch. v. New York,
goal conscience, is within the supra,
inhibition of the constitution. The
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and he was afterwards compelled, nnder an Act of Parlia-

ment, to sell the land to a railway company, who built on it;

it was held that the company was not an " assign " within

the meaning of the covenant. ' The Legislature, it was con-

sidered, had, in compelling the sale, created a kind of assign

not contemplated by either lessor or lessee when the contract

was entered into ; and so, the lessee could not justly be held

responsible for the acts of such an assign. It was not reason-

able to impute to the Legislature the intention that he should

remain liable for the non-performance of that which it had,

itself, prevented him from performing (a).

§ 463. statute Implies Means of Enforcement.—When a statute

creates a new obligation, or makes unlawful that which was

lawful before, a corresponding right is thereby impliedly

given, either to the public, or to the individual injured by

the breach of the enactment ; and sometimes to both.

[" The general I'ule as to the way in which the authority of

statutes may be enforced directly is, that whenever a statute

orders a thing to be done, or forbids the doing of anything,

an indictment lies for the omission of the one or the commis-

sion of the other, and an action also lies at the suit of any

person who has sustained injury from such omission or com-

mission."" " What the law says shall not be done it becomes

illegal to do, and is therefore the subject-matter of an indict-

ment without the addition of any corrupt motives."" " In

every case where a statute prohibits anything and doth not

limit a penalty, the party ofEending therein may be indicted

as for a contempt against the statute."" " Whenever an

'Act of Parliament doth prohibit anything, the party g:ieved

shall have an action, and the offender shall be punished at

the King's suit."'" •' It is written on the horn-book of the

law, that the public and a party particularly aggrieved, may

(a) Buily V. De Crespigny. L. B. an set, etc., unlawful, see post,
4 Q. B. 180. See, also, Wadham § 488.]
V. P. M. Genl., L. R. 6 Q. B. 644

;

»i Wilb., Stat. L., pp. 69-70.
Brown V. Mayoi- of Loudon, 9 C. «s jb^ ^^ j^ ^ Sainsbury, 4 T.
B. N. S. 726, 30 L. J. 235 ; New- R, at p. 457, per Ashhurst, J.
ington V. Cottinghara, 13 Ch. D. «» CiU Crowther's Case, Cro.
725, 48 L. J. 236. [As t o the eSeCt Ellz. , at p. 655.
of the repeal of a statute making "> 8 Inat. 163
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each have a distinct but concurrent remedy for an act which

happens to be both a public and a private wrong.""]

§ 464. Implied Remedies where Act Prohibits or Commands

something Public.—If a statute prohibits a matter of public

grievance (a), or commands a matter of public convenience (&),

all acts and omissions contrary to its injunctions are mis-

demeanors; and if it omits to provide any procedure or

punishment for sucli act or default, the common law method

of redress is impliedly given ; that is, the procedure by

indictment, and punishment by line and imprisonment (c).

But the matter must be strictly of public concern. If the

statute extends only to particular persons, ol" to matters of a

private nature, as those i-elatingto distresses by lords on their

tenants, disobedience would not be indictable (d). Where
the burden of repairing a private road for the use of the

owners and occupieirs of tenements in nine parishes, was

thrown upon the owners and occupiers in six of those

parishes; the latter were held not indictable for the non-

repair of the road, because the duty did not concern the

public, but only the individuals who had a right to use the

private road (e). [But for neglect or refusal on the part of

township supervisors to open or repair a public highway, a

part of their official duty as public functionaries, an indict-

ment will lie."]
'

§ 46&. statute Oreating Obligation and Giving Remedy in Same

Section.— If the Statute which creates the obligation, whether

private or public, provides in the same section or passage a

specific means or procedure for enforcing it, no other course

than that thus provided can be resorted to for that pur-

" Foster v Com'th, 8 Watts & tion is punishable according to the
8. 77, 79, pe7' Gibson. C. J. course of the common law : State

(a) U. V. Sainsbuiy, 4 T. R. 445. v. Parker, 91 N. C. 650.]
(b) R. V. Davis, Say. 133 ; R. v. (d) 3 Hawk., ubi supra.

Price, 11 A. & E. 427. («) R. v. Richards, 8 T. R. 634.
(c) 3 Hawk. c. 25, s. 4 ; and see See, also, R. v. Storr, 3 Burr.

tbe cases collected in Burn's, J., 1699, and R. v. Atkins, Id.
Ofl3ce n. [Colburn y. Swelt, 1 1706.
Met. (Mass.) 333 ; Elder v. Bemis, " Grafflns v. Com'th, 3 Pen. &
2 Id. 599 ; Gearhart v. Dixon, 1 W. (Pa.) 503 ; Edge v. Com'th, 7
Pa. St. 224; Slate v. Fletcher, 5 Pa. St. 275 ; Phillips v. Com'th, 44
N. H. 257. So, where a statute , Id. 197 : Com'th v. Reiter. 78 Id.
makes an act "unlawful," but ' IGl ; Oakland Tp. v. Martin, 104
specifies no proceeding, its viola- Id. 303. See post, § 467.
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pose (a). Thus, where the land tax redemption Act directed

that the tax should be added to the rent in all future bishops'

leases, and should be recoverable in the same way as the

rent, it was held not recoverable by any other means (5).

A breach of the 5 & 6 Ed. 6, c. 25, which enacted that no

person should keep an ale-house, but such who should be

admitted thereunto and allowed in open sessions, or by two

justices, under the penalty of summary commitment by

justices for three days, was not subject to prosecution by

indictment (o). The 21 Hen. 8, c. 13, having enacted that

no spiritual person should take lands to farm, on pain of

forfeiting ten pounds, it was held that an offender could not

be indicted for a breach of this enactment, but could only be

sued for the penalty {d). Where an Act which, requiring

shareholders to pay calls on their shares, provided that in

case of default the company might sue them in the courts in

Dublin ; it was held that an action would not lie in

England (e).

§ 466. statute Creating Obligation to Pay money.—If the

newly-created duty is simply an obligation to pay money for

a public purpose, the general rule would seem to be that the

payment cannot be enforced in any other manner than that

provided by the Act ; though the provision be not contained,

as in the above cases, in the same section as that in which

the duty was created. Thus, the 43 Eliz. c. 2, which

authorizes, by the second section, the imposition of a poor-

rate, and empowers the parochial officers, by the fourth, to

levy the arrears from those who refuse to pay, by distress,

(a) [See post, % 467.] This does R. v. Clear, 4 B. & C. 899-
not apply to the equitable remedy See, also, Lichfield v. Simpson, 8
by injunction. See, ex. gr. Cooper Q. B. 65.
v. WhiLtingham. 13 Ch. D. 501 ; (b) Doe v. Bridges, 1 B. & Ad.
Atty.-Geul. v. Basingstoke, 45 L. 859. Comp. Scotch Widows'
J. Ch. 726. [See, also. People v. Fund v. Craig, 51 L. J. Cb. 363 ;

VanderbiU, 24 How. Pr. (N. Y.) and see (humming v. Bedborough,
801; and ante, S§ 151, 154. But 15 M. & W. 4;,8.

comp. §474. Where cbuTchwaid- (c) R. v. Marriot, 4 Mod. 144;
ens refused to allow an inspection R. v. Buck, 3 Stra. 679.
of their accounts, the Court would (d) 2 Hale, P. 0., 171 ; R. v.

not refuse a mandamus to enforce Wright, 1 Burr. 644 ; and see per
the performance of that duty, if cur. in Couch v. Steel, 8 E.
advisable on public grounds, only &B. 403.
because a pecuniary penally, appli- (ej^ DundalkR. Co. v. Tapster, \

cable to the use of the poor of the Q. B. 667.
parish, was imposed for the refusal:
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limits the oflScere to this remedy, and gives no right of action

for a poor-rate (a). Similarly, where highway rates were made
payable under a statute which proscribed a particular pro-

cedure for their recovery, it was held that that method only

could be pursued, and that no action lay (5). It is, however,

a general rule, that where an Act of Parliament creates an

obligation to pay money, the money may be recovered by

action, unless some provision to the contrary is contained

in the Act (o), that is, unless an exclusive remedy be

given {(I) ; and the question may arise whether the particular

remedy given by the Act is cumulative or substitutional for

this right of action. Where a harbor Act required the master

of a ship to pay certain duties to the trustees of the harbor

;

and besides empowering the latter to distrain for them,

enacted that any master who eluded payment should stand

liable to the payment of them, and that they should be levied

in the same manner as penalties were directed by the Act to

be levied (that is, by action or distress) ; it was held that

the latter remedy was cumulative, and that as the Act had

made the master liable to pay the dues, an action lay for

them (e). This decision is said to liave been based on the

ground that the particular remedy given by the Act did not

cover the whole riglit (/'), [thus falling within the rule that

a common law remedy is not superseded by a statutory

remedy covering only part of the right." A familiar instance

of the application of tliis principle is in the case of certain

corporations whose charters require their members to pay

certain periodical dues, and, in order to secure the perform-

ance of this duty, give the company a lien upon the defaulting

member's stock, OT authorize the imposition of fines and

(a) Stevens v. Evans, 3 Burr. Q. B. D. 364.

U58, per Deniaon, J. , (d) Per Martin, B., in Hutchin-
(*) Utulerljill v. lUidofflbe, . son v. Gillespie, 25 L. J. Ex. 109

;

McClel. & Yo. 450. See. also, R. v. Hull & Selby R. Co., 6 Q,
Lpndon & Brightou R. Co. v. B. 70.
Watson, 4 C. P. D. 118 ; and sup. (e) Shepherd v. Hills, ubi sup.

§§ 151, et seq, (/) Per Williams, J., in St.

(e) Per Pavke, B., in Shepherd v. Pancras v. Batterbury. 2 C. B. N.
mils, 11 Ex. 55, 25 h. J. 6. See g. 477, 26 L. J. M. C^ 246.
ex. gr, Stemsoa v, Heath, 3 Lev. " Gibbes v. Beaufort, 30 S. C.
400; Pelham v. Piqkersgill, 1 T. 313. See, also, Salem Turnp.,
R. 661; Maurice v. Marsden, 19 etc., Co. v. Hayes, 5 Cush. (Mass.)
li. J. C. P. 153 ;-Bult V. Price, 1 458.
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forfeitures, or both. In such case, a common law action lies

for the recovery of the, dues by the association whenever

they become payable ;" for a penalty which has for its end

the insurance of the performance of the principal obligation,

does not destroy the latter." So, where the act incorpor-

ating a company, the subscribers to whose stock signed an

agreement to pay a certain amount per share as the same

should be called for, authorized the managers to call for

payments, and inflicted a penalty of five per cent, per month

upon defaulters, with the additional provision, that, when

the penalty should amount to the sums paid in, the share

should be forfeited to the company, it was held that the

latter might waive the forfeiture and proceed upon the

personal obligation assumed by the subscriber to the agree-

ment referred to." Again, where an act provided that the

stockholders of certain corporations should be liable, in their

individual capacities, to the amount of the stock held by

each, for all work or labor done to carry on the operations -

of the company, it was held, that, whilst this individual

liability, being of a purely statutory character and having no

existence outside of the legislation, must be enforced, when-

ever invoked, in the precise manner prescribed by the

statute," it was not the sole liability which the creditors of

an insolvent corporation might enforce for the satisfaction of

their claims ; that they might also, by appropriate process,

enforce for their beneiit the liability existing on the part of

the stockholders to the corporation to pay uncalled and

unpaid subscriptions to capital stock ; and that, consequently,

a bill in equity would lie at the instance of creditors of such

a corporation to collect such part of the unpaid and uncalled

subscriptions as was necessary for the satisfaction of their

" See Build's Ass'n v. Kribs, 7 Franks Oil Co. v. McCleary, 68 Id.
Leg. & Ins. Kep. (Pa.) 21 ; Moni- 317 ; Messersmith v. Bank, 96 Id.
son, Receiver, etc. v. Dorsey, 48 440 ; Hartford, etc., R. R. Co. v.
Mfl. 461. Kennedy, 12 Conn. 499; Carson v.
" D. & S. Canal Nav. Co. v Min's Co., 5 Mich. 288.

Sarisom, 1 Binn. (Pa.) 69. " Patterson v. Lane, 85 Pa. St.
" Ibid. ; and see, as recognizing 275 ; Hoard v. Wilcox, 47 Id. 51

;

this principle : Palmer v. Mining Youghioglieny Shaft Co. v. Evans,
Co., 84 Pa. St. 288 ; Merrirauc 72 Id. 831 ; Means App., 85 Id.
Min'g Co. V. Levy, 54 Id. 227; 75 ; ante, § 851.



§ 4:67] IMPLIED REMEDIES. 665

claims."], But where a by-law required a traveler without

a ticket to pay the fare from the station whence the train

first started to the end of his journey, and, by 8 Vict. c. 20,

sect. 145, penalties o.r forfeitures imposed by the by-laws

were recoverable before justices ; it was held that the by-

law did not create a debt recoverable in a Court of civil

jurisdiction (a). [And where a statute against us.ury, besides

empowering the debtor to make certain deductions on account

of the usury paid by him, gave him an action of debt against

the creditor, and imposed upon the latter the liability to

pay a sum equal to three times the amount of the usury paid,

it was held that a party who had paid usury could not recover

the excess over the legal percentage in an action of

assumpsit for money had and received, but that the remedy

was exclusively undei^ the statute."]
'

§ 467. Statute Creating Public Duty and Giving Remedy, in

Different Sections If the statute creates the public duty in

one section, and provides a procedure for the enforcement

of it, or the punishment for its breach, in a separate section,"

or if the duty to which the new procedure applies, already

existed before the Act (J), the oflEence is usually subject to

the common law procedure and punishment, as well as to

the special procedure so given. Thus, under the 10 & 11

Wm. 3, c. 17, which declared, in the first section, that keep-

ing a lottery was a public nuisance, and, by the second,

made the keeper of one liable to a penalty recoverable by

penal action, it was held that the offender was also indictable

(o). The 6 & 7 Vict. c. 73 having enacted, in one section,

that no person should act as an attorney who was not duly

admitted and enrolled ; and in andther, that a breach of this

prohibition should be deemed a contempt of Court ; it was

held that the offence was also indictable {d) [So, where an

act by its 90th section imposed upon the supervisors of town-

ships all the duties imposed by law on the supervisors of

public highways, and declared them subject to the same

" Lane's App., 105 Pa. St. 49. (J) See sup. §§ 235, 336. R. v.

(a) London & Brighton R. Co. v. Davis, Say. 163 ; R. v. Gould, 1

Watson, 4 C. P. D. 118. Salk. 381.
" Crosby v. Bennett, 7 Met (c) R. v. Crawshaw, Bell, 303,

(Mass.) 17. 80 L. J. M. C. 58.
»» See ante, § 465. (d) R. v. Buchanan, 8 Q. B. 883.



666 IMPLIED KEMEDIES. [§ 468

responsibilities, and by its 92nd section provided, that, if

any supervisor should neglect to perform any duty required

of him by law, be sliould forfeit a certain sum to be recovered

summarily by action of debt in the name of the conimon-

wealth, it was held that an indictment lay for a refnsa^l or

neglect to repair."] So, where a statute prohibited the

erection or maintenauee of a building within ten feet of a

roetd, declaring such an erection a common nuisance ; and,

ill another section, authorized two justices to couvjot the

proprietor, and to remove the structure ; it was held that an

indictment, also, lay for the nuisance (a).
^

§ 468. Same Rule as to Private Duties.—The same principle

npplies when the duty is a private one. Thus, the 11 Geo.

2, e. 19, which, after authorizing landlords, by section 1, to

seize the goods of their tenants, when fraudulently and

clandestinely removed to elude a distress, gives them, by

section 4, a summary remedy before justices, for recovering

double the value of the goods removed, against the tenant,

or any person who assisted hiiii, was held to give them also,

by implication, the right of suing for damages for the

fnuidnlent or clandestine removal (b). [Biit, where the first

section of an act punished larceny by fine, etc., the third

i;ave the owner of the goods the right to treble the value of

tho goods at the hands of the offender, and in case of his

inability to pay, authorized the court to sentence him to

make satisfaction by service to the owner, who might
thereupon sell him in service ; and the tenth section pro-

vided, that, unless the owner do so in thirty days, or give the

gaoler security to pay the charges of keeping the prisoner,

the gaoler might set him at liberty, it was held, that, in

such case, the owner had no remedy by action of debt

«' Edge V. Cnm'tli, 7 Pa. St. 275. 535. [See, to similar effect,
It IS proper to observe, however, Renwick. v. Morris, 3 Hill (N. T.)
that, in the decision, the ninety- 621 ; 7 Id. 575.1
second section was held to refer (6) Bromley "v. Holden, Moo. &
more particularly to failure to per- M. 175 ; Horsfall v. Davy, 1 Stark,
form the other duties imposed by 169 ; Stanley v. Wharton, 9 Pri.
the act, those of overseers of the 301, 10 Pri. 138. See, also, CoUin-
poor, and to be designed for the son v. Newcastle R. Co., 1 0. &K.
benefit of individuals. As to lia- 546 ; Ross v. Price, 1 Ex. D. 269,
bility of supervisors to indictment, 45 L. J. Ex. 777; and the cases col-
see ante, § 464. lectod in the note to Ashby v.

(a) R. V. Gregory, 5 B. & Ad. White, 1 Sm. L. C. *343.
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against the offender after being so set free." And in this

connection may be cited the rule, that, where a statute creates

a right and limits the time for bringing an action japon it, if

the limitation is suffered to expire without any action, the

right itself is gone, and cannot be revived by being claimed

in another proceeding. Thus, where an act authorized an

nnlncky gambler to recover back the money lost by him, if

suit be brought in ten days, it being expressly provided t]>at

the suit shall be founded on the act and the recovery be

according to the form of the act, thus showing that it did

not proceed upon the principle of compensating an injured

pai'ty in damages, if the time be allowed to slip by, the right

given by the act was gone entirely and could not be asserted,

e. g,, upon distribution of the proceeds of a forfeited bond

which had been given by the keeper of the gambling house

for appearance in court, upon being prosecuted.'' '

§ 469. Where Third Parties Interested in Duties or Prohibitions.

—When a statute, for the benelit of particular individuals,

imposes a ministerial, as distinguished from a judicial duty,

[or prohibits the doing of a thing,] any of those individuals,

if directly injured by the breach of the duty [or prohibition,]

has impliedly a right to recover, from the person on whom
the duty is cast [or the prohibition imposed,] satisfaction for

the injury done to him contrary to the statute {a), unless, of

course, a different intention is to be collected from the Act

;

[and if the statute points out no speciiic remedy, a remedy

may be drawn from the common law." Thus, where a

statute imposes upon house-owners the absolute duty of pro-

viding fire-escapes, any person damnified by a non-perform-

ance thereof may maintain an action therefor."] An incor-

porated vestry which refused to perform the statutory duty

of removing dirt and ashes, was held liable in an action by

the party aggrieved, for the expenses incurred from the

refusal (b) So, an unsuccessful candidate at an election is

''Smith V. Drew, 5 Mass. 514. 411. [Van Hook v. Whitlock, 2
«» Com'th V. Bobbins, 26 Pa. St. Edw. (K. Y.) 304.]

165. 84 Kneaas v. Bank, 4 Wash. 106.

(a) 2 "Westuar. ^3 Ed, o. 50 ; 1 «' Willy v. MuUedy, 78 N. Y.
Inst. 56a ; Apon., 6 Mod. 27 ; per 310.
Mir. in Couch v. Steel, 3 E. & B. (*) Holborn Union v. St

Leonard's, 2 Q. B. D. 145.
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entitled to sue the returning officer for compensation, if the

loss of the election was owing to the officer's neglect of the

prescriptions of the Ballot Act (a). An action was held

maintainable by the party wronged against a deputy post-

master, for not delivering a letter according to his duty

under the 9 Anne, c, 10 ; though he was also liable, under

the same Act, to a penalty for detaining letters, recoverable

by»a common informer (5). Under the 8 Anne, c. 19, which

gave authors the sole right of printing their works for four-

teen years, and . provided that if any other person printed

tliein without consent, he should forfeit the printed matter to

the proprietor, and a further penny for eveiy sheet, one half

to tlie Qneen, and the other half to the informer, the author

was entitled to sue also for damages (c). If a railway com-

pany were prohibited, for the protection of the owner of one

ferry, from making a line to another ferry, an action would

lie for breach of the prohibition, without special damage {d).

The Companies Act, 1867, sect. 38, which, after requiring

that every prospectus and notice of a joint-stock company,

inviting persons to subscribe for shares, shall specify the

dates and names of the parties to contracts entered into by

the company or its promoters before the issue of the prospec-

tus or notice, declares that every prospectus which does not

comply with this provision shall be deemed fraudulent on

the part of those who knowingly issued it, as regards those

who take shares on the faith of such prospectus, and in

ignorance of the unmentioned contract, was held to give by

implication to such shareholders a caMse of action against

every such issuer of the prospectus (e). [It is immaterial,

as affecting the right of the individual to sue in such cases,

that the dereliction is also punishable criminally. Thus, it

is said that every breach of duty by a public officer, whereby

an individual is specially injured will subject the former to

(a) 35 & 36 Vict. c. 88 ; Pickering (d) Chamberlaine v. Chester R.
V. James, L. R. 8 C. P. 489. See,

'

Co., 1 Ex. 870.
also, Fotherby v. Metrop. R. Co., (e) Charlton v. Hay, Q. B. M. T.
L. R. 2 C. P. 188. 1874, 81 Law Times, 487. See

(6) Rowning v. Goodchild, 2 W. Gover's Case, 1 Ch. D. 182, per
Bl. 906. James, L. J., and Bramwell, L. J.

(a) Bedford v. Hood, 7 T. R. 86 vvfork v. Hoofnagle, 1 Yeatei
620. See, Novello v. Sudlow, 12 (Pa.) 506.
C. B. 177.
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aa action for damages," So, too, " a person beaten may prose-

cute an action for the battery, while the commonwealth

prosecutes an indictment for the breach of the peace ; or a

nuisance may be visited by indictment as a public wrong,

while it is visited by an action as a private injury; and for

reasons equally good, a libeller may be punished as a disturber

of the peace, while he is made to respond in damages by the

person libelled, as a defamer of h's character."" So, where

a statute prohibited, under penalties, certain injuries to. a

road, as breating down the gates, or digging up earth, it was

held not to bar a common law action for such injury or

obstruction."]

§ 470. Non-Performance of New Duty, etc. Penalty Recover-

able by Aggrieved Party.—If, indeed, the non-performance of

the new duty [or, as the injunction to refrain from doing

what was before lawful, is equivalent to the imposition of a

new duty, the commission of a new offence,] is made by the

Act subject to a pecuniary penalty, recoverable only by the

party aggrieved, the inference would seem to be that this

penalty was intended as a compensation for the private

injury, as well as a punishment for the public wrong ; and

there would be no other 'remedy for either the one or the

other {a). Thus, where an Act provided that if one iishing

boat interfered with another under certain circumstances,

the party interfering should forfeit a penalty to the party

interfered with, recoverable summarily before justices, to

whom powers were given of enforcing their .decisions by
distress and imprisonment; it was held 'that no action for

special damage was maintainable, but that the party injured

was limited to the remedy given by the statute (J). It has

" Foster v. Com'th, 8 Watts & 0. although a penalty or forfeiture be
(Pa.) 77, 79. See ante, § 463. provided by statute : Rtimson,

«« Salem Turnp., etc., Co. v. Amer. Stat.,;p. 143, § 1046.
Hayes, 5 Cush. (Mass.) 458. But (a) Per cur. in Couch v. Steel,
this was partly upon the ground 8 E. & B. 403. See Partridge v.

that the penalties inflicted were Naylor, Cro. Eliz. 480, sup. § 356 ;

entirely inadequate as a compeasa- R. v. Hicks, 4 E. & B. 638, 34 L.
tion. Comp. ante, § 466. The J. M. C. 94.

Ky. Gen. Stat's, 31, 34, provide (5) Stevens v. Jeacocke, 11 Q. B.
that any person injured by the 731. [It is said, Sedgwick, p. 76,

violation of a statute may recover and see Barden v. Crocker, 10
from the offender such damages as Pick. (Mass.) 383, that, where a
he may have sustained thereby, statute does not vest a right in a
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been observed, indeed, respecting this case, that no duty

was imposed on the defendant by the Act ; that he was only

prohibited, under a penalty, from exercising the right of

fishing to the extent that he had it at common law ; that he

was not bound to perform any particular duty created by

the Act, but only to forbear to do that which, but for the

Act, he might have done {a). But it may be doubted

whether the suggested distinction is substantial. If an Act

prohibited, for the protection of particular persons, a railway

company from making a line in a certain direction, the

company would seem liable to an action by those persons

for damages sustained from a breach of the enactment (5).

At all events, the only duty created, if any, was one to the

party injured ; and as the Act, in expressly creating that

duty, also provided a special remedy for its breach, none

other was to be implied. [Possibly, the distinction properly

to be drawn is this, that, where a statute gives a remedy,

without a negative expressed or implied, for a matter which

was actionable at common law, the party aggrieved may sue

at common law or upon the statute ; but, where the act gives

a new right, one that did not exist before, e. g., the exclusive

enjoyment of a ferry, and prescribes a remedy for its

infraction, that remedy and no other must be pursued."

This principle was applied to a case arising under an act

" to establish an independent treasury of the State of Ohio,"

one section of which made any person advising, aiding, or

participating' in, the loaning of public money, with the

public officer who made' such loan, guilty of embezzlement,

and, on conviction, subject to imprisonment and to a fine in

double the amount embezzled, the fine being given the

effect .of a judgment in favor of the county, etc., whose

funds were so embezzled, collectible like other judgments,

and capable of being j-eleased only by such party. It was

l)erson, but merely prohibits the remedy to the penalty. But see
doing of some act under a penalty, cases infra.]
the party violating the statute is (a) Per cur. in Couch v. Steel,
liable to tlie penalty only ; but 8 E. & B. 413.
where a light of property is vested (J) See Chamberlaine v. Chester
in consequ('nce of the statute, it R. Co., 1 Ex. 870.
may be vindicated by the common •' Almy v. Harris, 5 Johns.
law remedy of action, unless the (N. Y) 175.
statute expressly confines the
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held, that, as the offence was a new one ; as the right created

in favor of the party injured as against persons advising,

etc., the misapplication of the public funds was a new one,

not previously existing at common law ; as the recognition

of a right of civil action against such persons, in addition

to the statutory remedy, would, in effect, be giving the

injured party treble damages, the statutory remedy must be

deemed exclusive of any civil action based upon the same

offence."]

§ 471. Right of Action Limited to Those Directly within Gist of

Enactment.—The right of action, where it exists, is strictly

limited to those who are directly and immediately within

the gist of the enactment
; [«. e., the violation of a duty

imposed by statute for the benefit or protection of a partic-

ular class of persons, cannot be made the foundation of an

action by any not belonging to that class."] The Contagious

Diseases Animals Act, for example, in imposing a penalty on

those who send animals to market with infectious diseases,

may give a right of action to the owner of an animal in the

market, which caught the disease from the infected animal

of the offender, the object of the Act being to protect those

who expose animals for sale there ; but it would not give a

right of action to the purchaser of the diseased animals

which had been wrongfully exposed, for the Act did not aim

at the protection of buyers in the market (a). So, an Act

which requires a railway company to fence their line, may
give the adjoining landowner an action for a breach of the

enactment, if his cattle are injured by getting on the line in

consequence ; but a passenger injured by an accident caused

by such cattle getting on the line, would not be entitled to

'» Hancock Co. v. Bank, 32 Ohio " Jersey City Gaslight Co. v.

St. 194, citing R. v. Robinson, 3 Consumers' Gas Co., 40 N. J. ]'q.

Burr., at p. 803; Livingstone v. 427. See, also, as to liability c? a
Van Ingen, 9 Johns. (N. Y.) 507 ;

telegraph company under a statv te,

Alray V. Harris, supra; Andover whether to sender aloae or otjer
V. Gould, 6 Mass. 41 ; Bissel v. person also : West. Un. Tel. Co v.

Lamed, 16 Id. 65 ; Camden v. Pendleton, 95 Ind. 13 ; (SameJ v.

Allen, 26 N. J. L. 398 ; Shepard Reed, 96 Id. 195
;
(Same) v. Rin-

V. Oomm'rs, 8 Ohio St. 354 ; State ney, 106 Id. 468
;
(Same) v. Steele.

V. Oomm'rs, 26 Id. 369 ; Lang v. 108 Id. 163,

Scott, 1 Blaokf. (Ind.) 405; Victory (a) Ward v. Hobbs, 3 Q. B. D
V. Fitzpatrick, 9 Ind. 383. 150, 4 A,pp. 13.
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an action for the neglect to fence (a). [Nor can the violation

by a gas company of a charter requisition, under a penalty,

as to the illuminating power and purity of the gas permitted

to be furnished by it^ be made the ground of an application

by a rival gas company for an injunction depriving tlie

former of the right to exercise its franchise."]

§ 472. Former Latitude in this Respect. Later Rule.—The gen-

eral principle was formerly considered of wider application

;

for it was deemed that whenever a statutory duty was created,

any person who could show that he had sustained an injury

from the non-performance of it, had a right of uetioa for

damages against the person on whom the duty was imposed.

Accordingly, where an Act required the owner of a ship to

keep on board a sufficient supply of medicines, under a

penalty of 20Z., recoverable at the suit of any person, and

divisible between him and the Seamen's Hospital, it was held

that the owner was liable also to an action by a seaman, for

compensation for the special damage which he had sustained

from a neglect to supply the ship with medicines, as required

by the Act (J), But this proposition cannot be now regarded

as law. Whether any such right of acition arises by implica-

tion must depend on the purview of the Act [a).

Where it was enacted that a water-works company should

(1) fix and maintain fireplugs
; (2) furnish water for baths,

wash-houses, and sewers
; (3) keep the pipes always charged

at a certain pressure, allowing all persons to use the water

for extinguishing fires, without compensation ; and (4) supply

the owners and occupiers of houses with water for domestic

(a) Buxton v. N. E. R. Co., L. grievance: Com'th v. Cluley, 5G
R. 3 Q. B. 549. Pa. St. 370; e. g.. to a defeated
" Jersey 'City Gasliglit Co. v. candidate for an office, lo question

Consumers' Gas Co., supra. So, the right of the incombent : lb.
;

where an act gave a writ of quo or to a dismissed police constable
warranto at the instance of a pri- of a municipality, to question the

vate relator, " upon the suggestion right of the mayor to his office :

of any person or persons desiring Com'lh v. McCarter, 08 Id. 607.

to prosecute the same," it was held (J) Couch v. Steel, 3 E. & B.
that the phrase must be restricted 403, 23 L. J. 131 ; Holmes v.

so as to mean any person having Clarke, 80 L. J. Ex. 135.
an interest to be affected, and to (c) See Atkinson v. Newcastle
give to a private relator no right Water-works Co., 3 Ex. D. 440,
to the writ in a case of public 448, per Lord Cairns, Cockbiirn,
right, involving no individual C. J., and Brett, L. J.
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purposes ; subject to a penalty of 101. for any breach of any

of those duties, recoverable by the common informer, and to

a further penalty of forty shillings a day for breaches of the

second and fourth duties, recoverable by any ratepayer ; it

was held that the owner of a house burnt down through the

company's neglect to keep their pipes duly charged, had no

right of action under the statute against the company. It

was improbable that Parliament would impose, or the com-

pany would have consented to undertake, not only the duty

of supplying gratuitously water for extinguishing fires, but

the liability of compensating every householder injured, as

well as of paying the penalties attached to the neglect of

their duty. Besides, the circumstance that penalties for

breach of the second and fourth duties were recoverable by
the ratepayers, raised the inference that the other obligations

were intended for the public benefit only (a).

§ 473. Special Ii^jury by Breach of Public Duty Necessary for

Action. Remoteness.—At all events, where the public duty

imposed by the Act is not intended for the benefit of any

particular class of persons, but for that of the public gen-

erally, no right of action accrues by implication to any person

who suffers no more injury from its breach than the rest of

the public. A public injury is indictable ; but it is not

actionable, unless the sufferer from its breach has sustained

some direct and substantial private and particular damage

beyond that suffered in common with the rest of the pub-

lic (J). If A. digs a trench across the highway,, he is indict-

able only ; but if B. falls into it, A. is liable to an action by

B. for the particular injury sustained (c). [A person may
sustain an action for the obstruction of a highway, where he
lias suffered special damage by reason of it, as where he has

been obliged to be at expense in removing the obstruction,

in order to be able to travel the road ;" but he can have no

action for a total obstruction of the road by snow, whereby,

(o) Atkinson v. Newcastle Water- &o., R. Co., 1 Ex. 876 ; Qlossop v.

works Co., ubi sup. Heston, 13 Ch. D. 103.

(6) Iveson v. Moore, 1 Salk. 15 ;
(e) See notes to Ashby v. White,

R. V. Russell, 6 East, 437 ; R. v. 1 Sm. L. C. *343.

Bristol Dock Co., 13 East, 438; "Lansing v. Wiswall, 5 Denio
per Cur. in Chamberlaine v. Chester, (N. Y .) 213

.

43
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in common with the pnblic, he has been prevented from

using it."] The obstruction of a navigable river becomes a

private injury as well as a public nuisance, if access is there-

by prevented to the inn of the plaintiff, who loses customers

in consequence (a) ; or if a carrier is thereby put to the

trouble and expense of conveying his goods by a road over-

land (h). When the public duty of repairing a sea-wall was

imposed on a municipal corporation, it was held that an

individual whose honso was damaged by the sea, in conse-

quence of the neglect of this duty to keep the wall in repair,

was entitled to sue the corporation for compensation (c).

But the injury must be the proximate, necessary, or natural

result of tlie infringement of the duty ; the infringement

being the causa causans, and not merely a causa sine qua

non, of the special damage (d). [And this applies even where

a statute, relating to the punishing of anofiEeoee, contemplates

the redress of injuries caused by tliem to individuals, as,

where it directs that the proceeds of forfeited bonds given

by persons prosecuted for crimes, conditioned for their

appearance in court to stand trial, shall be distributed, inter

alia, " to satisfy the damages sustained by any person by

reason of the commission of such crime." Under such a

statute, it was held that one who had lost money at play in

the house of a person who was prosecuted for keeping a

gambling house and forfeited his recognizance, was not

entitled to be re-imbursed out of the proceeds tliereof, not

only because he had lost the statutory remedy given him to

obtain such re-imbursement from the offender," but also

because his misfortune was not the necessary or natural direct

consequence of the misdemeanor for which the defendant

was prosecuted. The latter's offence was but the causa

«* Griffin v. Sanbornton, 44 N. 56.

H. 346. (c) Lyme Re.^ls v. Henley, 1

(a) Rose v. Groves, 5 M. & G. Bing. N. C. 233. See Nitroplios-

613 ; WilUes v. Hungerford Market phate Co. v. St. Katherine Dock
Co., 2 Bing. N. C. 281 ; Lyon v. Co.. 9 Ch. D. 503.
Fislimongeis' Co., 1 App. 663

; (d) Benjamin v. Storr, L. K. 9 C.

Marshall v. Ulleswater Co., L. R. P. 400 ; Colchester v. Brooke, 7

7 Q. B. 166, per Blackburn, J. Q. B. 339 ; Walker v. Goe, 3 H. &
(J) Rose V. Miles, 4 M. & S. 101

; N. 395, 4 Id. 351 ; Romncy Marsh
Oobson V. Blacikmore, 9Q. B. 991; v. Trinity House, L. R. 5 Ex. 204
3';-onsv. Bethnal Green, 3 C. P. " See ante, § 408.
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causarum ; the loser's own voluntary act or folly, the causa

causans, and volenti uon fit injuria."]

§ 474. statutes Foreign to Indivi(lual Interests Give no Private

AoUoa.—Nor does any right of action arise where the duty

has been imposed by the Legislature for a purpose altogether

foreign to individual interests. Tlius, although ship-owners

are required, under the Contagious Diseases (Animals) Act

of 1869, to provide pens and footholds for cattle on board,

no action lies against them under the Act by the owners of

cattle which are washed overboard, Owing solely to the neg-

lect to provide those appliances ; for the Legislature, in pro-

viding or antkorizing svuih regulations, did not contemplate

the protection of proprietary rights, but had in view solely

the sanitary purpose of preventing the communication of

iiifect;}ous disease to cattle on sea transit {a). Where a person

imported cards contrary to the statute 3 Edw. 4, c. 4, which

provided that the cards so imported should be forfeited ; it

was held that he was not liable to an action at the suit of

one to whom the king had granted a license to import cards,

paying rent to the king, and who alleged that he was thereby

disabled from paying his rent ; for the prohibition did not

seem to have been intended for the benefit of the person to

whom the license was granted. But besides, the damage

may have been considered too remote (J). [The accepted

doctrine upon this subject is well illustrated by the following

case and decision. An act forbade prison authorities to per-

mit a convict to work at any other mechanical trade than

that in which he had been educated before conviction ; made
the violation of this prohibition a misdemeanor punishable

by a fine of $1,000 and imprisonment for one year ; and

,

declared it to be the duty of the attorney-general to cause

the ofEender to be prosecuted, upon information and com-

plaint made to that officer. It was held that no injunction

could be obtained, or compensation claimed, at the suit of

private workmen alleging injury to themselves, by reason of

" Com'th V. Robblns, 26 Pa. St. (S) Roll. Ab. Action sur case. M.
165. 16, p. 106, cited in the judgment

(a) 33 «fc 33 Vict. c. 70 ; Gorris v. in Coucli v. Steel, BE. & B. 413,
Scott, L. R. 9 Ex. 135. 33 h. J. Q. B. 126.
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a TiolatioD of the statute, the injury consisting in the lowering

of wages and in seriouslj affecting the interests of the plain-

tiffs and others pursuing the same trade, by the unlawful com-

petition thus raised up in the same. It was said that a public

prohibitory statute, though passed chiefly for the protection

of a class, still does not confer any individual rights. Its

infraction is a wrong to the public, for which the people, in

their collective capacity, are entitled to redress,—not, how-

ever, an individual, unless he has sustained a special injury

not in common with others. If, however, the injury is to a

olass, it is general, or common and not special.*^

*• Smith T. Lockwood, 18 Barb. (N. T.) 209.
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§ 475. Effect of Repeal of Repealing Act on Original.—Where
an Act is repealed, and the repealing enactment is repealed

by another, which manifests no intention that the first shall

continue repealed, the common law rnle was, [and in the

absence of any statutory declaration to the contrary, the

general rule still is,] that the repeal of the second Act revives

the first ;• and revives it, too, ab initio, and not merely

' Brown v, Barry, 3 Dall. 365; People v. Davis, 61 Barb. (N. Y.)

Janes v. Buzzard, Hempst. 259; 456: Gale v. Mead, 4 Hill. (N. Y.)
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from the passing of tlie reviving Act {a). [The revival of

the original statute is also, in general, the effect of the

expiration of a repealing statute bj its own limitation,*

or of the suspension of the repealing act ;' and it is

immaterial whfether the repeal of the repealing act be

express or by implication.' Moreover, it extends, not only

to statutes, but to the common law ; so that, where an act

superseding in any particular the common law rule

previously applicable is repealed, that rule is held to be

revived.' The doctrine stated is, however, not without

exceptions, founded in the necessity of giving effect to the

legislative intent. Thus, it is said that an absolute affirma-

iive repeal of a statute by a subsequent one will survive the

expiration of the latter by its own limitation ;* that the

repeal of a statute which was a revision of, and which was

intended as a substitute for, a former act to the same effect,

will not revive the latter, such a result being manifestly

contrary to the intent, of tlie Legislature ;' and that, for the

same reason, the repeal of an act amending another " so as

109 r Hastings v. Aiken, 1 Gray,
(Msxss.) 163 ; Com'th v. Church-
ill, 2 Met. (Mass.) 118 ; Com'lh v.

Mott, 21 Pick. (Miiss.) 492 ; James
V. Dubois, 16 N. J. L. 285 : Poor
Directors v. R. R. Co., 7 Watts& S.

(Pa.) 236 ; Exp. Doran, 2 Pars.
(Pa.) 467 ; Zimmerman v. Turnp.
Co., 82 P. P. Sm. <81* Pa. St.) 96 ;

Doe V. Naylor, 2 Blackf. (Ind.) 32;
Teter v. Clayton, 71 Id. 237;
Brinkley v. Swicegood, 65 N. C.
626 ; Harrison v. Walker, IGa. 82;
People V. Wiptermute, 1 Dak. 63.
In Durr v. Com'th (Pa.), 11 Centr.
Rep. 181, it was held that the act
of 13 May, 1887, whicli contains a
general repeal of "all local laws
fixing a license rate less than " that
provided by that act, repealed the
act of 3 Apr., 1872, applying only
to Allegheny Co., and revived
those provisions of the general act
of 26 Feb., 1855, which were not
inconsistent -with the act of 1887 ;

the act of 1855 having been re-

pealed by that of 1872 as to said
county.

(a) 2 Inst. 686 ; 4 Inst. 835 ; Case
of Bishops, 12 Rep. 7; Phillips v.

Hopwbod, 10 B. & C. 89 ; Tattle

V. Qrimwood, 3 Bing. 496, per
Best, C. J.; Puller v. Redman. 26
Beav. 600, 29 L. J. 324. [The
Aurora v. U. 8., 7 Cranch, 383.
See, as to the effect of the repeal
of a statute repealing another upon
the right to prosecute for an
offence against the latter : Com'th
V. (Jetchell, and Com'th v. Mott,
ante, § 279.]

» Collins V Smith, 6 Whart. (Pa.)

294. See U. S. v. 25 Cases of
Cloth, Crabbe, 356, infra.

8 Brown v. Barrv, 3 Dal. 865.
« People V Da^^s, 61 Barb. (N

Y.) 456.
' Matthewson v. Phoenix, etc..

Foundry, 20 Fed. Rep. 281 ; State

V. Rollins, 8 N. H. 650 ; Bish.,

Wr. L., § 186: and see Gray v.

Obear, 54 Ga. 231.
' U. S. V. 25 Cases of Cloth,

Crabbe, 356.
> Butler V. Russel, 8 Cliff. 251.

After an act has, in several different

years, been re-enacted with changes,
a subsequent repeal of the earlier

amendatory acts neither restores

nor repeals the original act: People
v. Assessors of Brooklyn, 8 Abb.
Pr. N. S. (N. Y) 150.
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to read " in a given manner, which operates as a total

merger of the amended act in the amending one,' cannot

revive the original statute.* And it has been denied, that

the repeal of a statute revives the common law rule which

it supplanted." Nor does it follow from the rule that an

act is revived ab initio, that proceedings commenced under

an act which was repealed before their completion, are

revived and reinstated by the repeal of the repealing act,

there being no terms in the latter ratifying, confirming or

reviving them, and no private interests having vested under

them." Nor, again, does the revival of an act providing

that the penalty for an offence shall be sued for by a com-

mon informer, by the repeal of the act authorizing overseers

only to sue, so far as it excluded others from so doing,

restore the right of a common informer to prosecute for

ofiences committed between the passage of the second and

that of the third act, the right of the overseers to sue

remaining exclusive as to such."]

§ 476. But the rule of the common law, in this respect,'

does not apply in England to repealing Acts passed since

1850. Where an Act repealing, in whole or in part, a

former Act, is itself repealed, the last repeal does not now
revive th'e Act or provisions before repealed, unless words be

added reviving them {ci). [Similar enactments are in force

in many of the states of the Union ;" and the rule established

' See ante, §§195-196, 294. generally, in New Hampshire,
' People V. Montgomery Super- Massachusetts, Maine, Vermont,

visors, 67 N. Y. 109 ; Goodno v. Rhode Island, New Jersey, Ohio,
Oshkoslj, 31 Wis. 137. Indiana, Illinois, Michigan, Wis-

V. Slaughter, 70 Mo. consin, Iowa, Minnesota, Kansas,
484. Nebraska, West Virginia, Missouri,
" Com'th V. Leech, 24 Pa. St. Arkansas, Texas, California,

55, a case of proceedings to extend Colorado, Dakota, Idaho, Mon-
a street in a City. tana, South Carolina, Missis-
" VanTalkenburgh v. Torrey, 7 sippi, Florida, Louisiana, Ari-

Cow. (N. Y.) 353. zona ; or unless both laws are

(a) 13 & 14 Vict. c. 31, s. 15. passed at the same session : Vir-

•'See Stimson, Amer. Stat. L., giuia, Kentucky. And see Sullivan

p. 143, § 1048, that, by express v. People, 15 111. 233 ; Comm'l B'k
statute, no act or part of an act is v. Chambers, 16 Miss. 9 ; Smith v.

td be deemed revived by the repeal Hoyt, 14 Wis. 253 ;
Manlove v.

of the repealing act unless White, 8 Cal. 876; Tallamon v.

so expi'esfsed.^as to repeals by Cardenas, 14 La. An. 609 ; Wit
the code or other revisions, kouski v. Witkouski, 16 Id. 333.

New York, Washington, Utah,
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by them lias been held to apply to repeals by implication."]

But it seems not to apply where the first Act was only

modified by the second, by the addition of conditions, and

tlie enactment which imposed these was, itself, afterwards

repealed (a), In such a case, the original enactment would

revive. [So, where a statute merely excepts a particular

class of cases from a prior general law which continues in

force, a repeal of the excepting statute returns that class of

eases to the operation of the general law." Nor does such

a rule apply to an act suspending a repealing act." And
where remedies upon contracts have been superseded by a

statute, the repeal of the latter restores them, except as to

rights vested under the statute while in force."
~

§ 477. [Where the rule is established by statute, that the

repeal of a repealing act shall not revive the originjj act,

without express words, a mere declaration by the Legisla-

ture that an act which repealed certain sections of another

" shall not repeal " such sections, is not a law reviving or

enacting them." Nor was an act applicable to the several

counties of the state, but repealed as to one of them, held

revived by a subsequent amendment of the first act, though

using the phraseology of the same, as to its application to

" the several " counties of the state." But the passage of

a supplementary act, excepting certain counties from the

operation of an act passed the day before, to which it was

a supplement, and which repealed another statute, was

held to be so far a part of the act which it modified as to

continue the old law in force as to those counties.**]

§ 478. Effect ofRepeal on Pending Proceedings. Prosecutions.

—

Where an Act expires or is repealed, it is, as regards its

"Milnev.Huber, 8 McLean, 213; " Johnson v. Meeker, 1 Wis.
Stirman v. State, 21 Tex. 734. 486. It was held in Winter v.

(a) Mount v. Taylor, L. R. 8 C. Dickerson, 42 Ala. 02, that the
P. 645. See, also, Levi v. Ban- ratification of laws suspended
derson, and Miifin v. Attwood, revives them and liens depepdent
L. R. 4 Q. B. 880. [And see upon them, so as to be enforceable
Qlabolm v. Barker, L. R. 1 Ch. as before suspension.
223. 228-9.] " State v. Conkling, 19 Csl.

'» Smith V. Hoyt, 14 Wis. 252
; 501.

and see Bank v. Collector, 3 Wall. " People v. Tyler, 86 Cal. 532.
*95, M Manlove v. White, 8 Cal. 876.
" Brown v. Barry, 8 Dall. 865.



§478] BEFEAL. 681

operative effect (a), considered, in the absence of provision

to tlie contrary, as if it had never existed, except as to

matters and transactions past and closed (J). [As to all

future matters, all steps yet to taken, the repealed statute

upon which they are based, is treated as utterly obliterated

;

60 that, if, after rendition of judgment, and pending an

appeal therefrom, there has been a change or repeal of tlio

law applicable to the rights of the parties, the appellate

court must hear and decide the case according to the then

existing law, and upon a second trial, the inferior court

must recognize the change and conform to it, not to the law

as it may have been at the time of the first trial."] Where,

therefore, a penal law is broken, the offender cannot be

punished under it, if it expires [or is repealed] before he is

convicted, although the prosecution was begun while thej

Act was still in force, [unless the repealing act contains a

saving clause] (c). Every step taken under a statute that

(a) See Alty.-Genl. v. Lamp-
lough, sup. I 49.

(i) Per Lord Tenterden in

Surtees v. Ellison, 9 B. & C. 750 ;

Churchill v. Crease, 5 Bing. 178 ;

see, also, Kay v. Goodwin, 6 Bing.
576, per Tindal, C. J. ; Morgan v.

Thorne, 7 M. & W. 400 ; Steven-
son V. Oliver, 8 M. & W. 24

;

Simpson v. Ready, 11 M. & W.
846 ; per Parke, B. ; Comp. R. v.

West Riding, 1 Q. B. D. 220.
" Musgrove v. R. R. Co., 60

Miss. 677, cit. Sch'r Rachel v. U.
S., 6 Cranch, 329.

(fl) 1 Hale, P. C, 291, 309;
MUler's Case, 1 W. Bl. 451 ; R. v.

London (JJ.) 3 Burr. 1456 ; Char-
rington v. Meatheringham, 2 M. &
W. 228 ; R. v. Mawgan, 8 A. &
E. 496 ; R. v. Denton, 18 Q. B.
761, 21 L. J. M. C. 207 ; R. v.

Swann, 4 Cox, 108 ; U. 8. v. The
Helen, 2 Cranch, 208. [The
Irresistible, 7 Wheat. 551

;

Steamsh. Co. v. Joliffe, 2 Wall.
450 ; U. S. V. Tynen, 11 Wall. 88 ;

Norris v. Crocker, 18 How. 429

;

Yeaton v. U. S., 5 Cranch, 281 ;

Sch. Rachel v. U. S., 6 Id. 32!)

;

States V. Passmore, 4 Dall. 872;
Anon., 1 Wash. 84 ; 0. S. v. Fin-
lay, 1 Abb. U. 8. 864 ; Hartung v.
People, 23 N. Y. 95 ; People v.

Police Board, 16 Abb. Pr. (N. Y.)
473 ; Smith v. Banker, 8 How., Pr.
(N. Y.) 143 ; Com'th v. Kimball, 21 .

Pick. (Mass.) 373 ; Com'th v. Mar-
shall, 11 -Id. 350 ; Com'th v. Mc-
Donough, 13 Allen (Mass.) 581

;

Jones v. Stale, 1 Iowa, "SS5 ; Stale
V. Allaire, 14 Ala. 435 ; Griffin v.

State, 39 Id. 541 ; Aaron v. btate,

40 Id. 307 ; Carlisle v. State. 42 Id.

623 ; Com'th v. Duane, 1 Binn.
(Pa.) 601 ; Abbott v. Com'th, 8
Watts (Pa.) 517 ; Genkinger v.

Com'th, 82 Pa. St. 99 ; People v.

Tisdale, 57 Cal. 104; People v.

Hobson, 48 Mich. 27 ; StiUe v.

O'Connor, 13 La. An. 486 ; Ueald
v. State 36 Me. 63 ; Lewis v.

Poster, 1 N. H. 61 ; State v. Inger-

soll, 17 Wis. 631 ; Rood v. Ry.
Co., 43 Id. 146 ; Keller v. State, 12
Md. 333 ; Annapolis v. State, 30
Id. 113; Calkins v. State, 14 Ohio
St. 232 ; State v. Fletcher, 1 R. I.

193 ; Taylor v. State, 7 Blackf.

(Ind.) 93 ; State v. Lloyd, 3 lud.

659 ; Howard v. Stale, 6 Id. 183 ;

Speckert v. Louisville, 78 Ky.
287; State v. Cole, 3 McCord
(8. C.) 1 ; State v. Cross, 4 Jones
L. (N. C.) 421 ; State v. Long, ?3

N. C. 571 ; Scott v. Com'th, 3 Va.
Cas. 54 ; Montgomery v. State, 3

Tex. App. 618 ; Tuton v. State, 4
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lias been repealed is utterly void
;
presentment, trial, con-

viction and sentence become illegal." If an indictment lias

been found, it may be quashed on motion ;" for the court is

bound to take notice of the repeal." Though a conviction

has been had, the judgment is arrested ;" and though judg-

ment has been entered, if an appeal from it, or other pro-

ceeding for review of it is pending, the judgment must be

set aside." And so, even after conviction, appeal and

argument, but before final judgment ;" and, though a

repeal after final judgment" will not ordinarily arrest the

execution of the sentence," and will not do so even in capi-

tal cases where sentence has been pronounced and the day

set for execution," yet, in the latter class of cases, if the

sentence of death has been pronounced, but not executed on

the day set for its execution, a repeal of the statute, before

the criminal is re-sentenced requires his discharge." The

same efEect follows any modification of a penal statute,

which exempts, without special reservation, a particular

class from its operation."

§ 479. E&oct, etc., on Actions of Fenal Nature, or Where Juris-

diction Depends on Statute Repealed.—[Actions in their nature

Id. 473 ; Pinekard v. State, 13 Id. lant to pay the costs, and where it

373 ; Mulkey v. Stale, 16 Id. 53 ; was also held that the repeal took
Willi .V. State, 18 Tex. 682 ; Greer away the prosecuting ofBcer's

V. State, 32 Id. 588 ; Hirschburg right to fees in the action.

V. People, 6 Col. 145 ; Bish.,' Wr. " Keller v. State, 13 Md. 322.

L., § 177, and cases in note 1, p. ^* Or after affirmance in a higher

166.] court of the judgment of the
^' Hirschburg v. People, 6 Qol. lower : People v. Hobson, 48 Mich.

145. ' 37.
»» Carlisle v. State, 43 Ala. 523

;
^» Bish., Wr. L., § 177, cit.

Aiinapolis v. State, 30 Md. 113 j
State v. Addington, 3 Bailey (S. C.)

U. S. v. Pinlay, 1 Abb. U. 8. 516 ; Foster v. Medfleld, 3 Met.

864. (Mass.) 1.

" Musgrove v. R. R. Co., 60 •» See Aaron v. State, 40 Ala.

Miss. 677. 307.
'' Com'th V. Duane, 1 Binn. " Ibid. Nor would the power

(Pa.) 601, 608 ; State v. Lona;, 78 to pronounce sentence be saved, in

N. C. 571 ; Com'th v. Kimball, 21 such a case, by a saving of pend-
Pick. (Mass.) 373 ; Com'th v. Mar- ing prosecutions or prosecutions to

shall, 11 id. 350; Norrisv. Crocker, be brought for offences com-
13 How. 439. mitted before its passage ; for the
" Lewis V. Poster, 1 N. H. 01 ;

prosecution cannot be said any
Tuton v. Stale, 4 Tex. App. 472

;
longer to be pending : Ibid.

Hubbard v. State, 3 Id. 506 ; Pitze '* See Stale v-. Bank, 1 Stew.
V. State, 13 Id. 373 ; Speckert v. (Ala.) 347 ; Com'th v. Leftwich, 6
Louisville, 78 Ky. 387 : where the Rand. (Va.) 657; Com'th v. Welsh,
court, however, ordered the appcl- 2 Dana (Ky.) 330. '
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penal, pending at the time of the repeal of the statute

authorizing them, fall with it," A statute authorizing the

entry of judgment for double the amount of damages found

by the jury being in the nature of a penal statute," the

repeal of the statute after verdict, but before judgment, will

defeat the right to such recovery." A fortiori must such be

the result, where, though the liability has arisen, no proT

ceeding has been taken for its enforcement." And " the

same rule applies to all proceedings, whether civil or criminal,

going on by virtue of a statute at the time of its repeal.""

Wherever the jurisdiction exercised in proceedings depends

wholly upon statute, and the statute is repealed, or expires

by its own limitation," the jurisdiction is gone, and with it

the whole proceeding, imperfect at the time of the repeal

or expiration, falls to the ground, unless there be a reserva-

tion as to pending rights or causes." So, where,, after a re-

port made by viewers', appointed by a certain court under an

act, made in favor of a road,—a review granted,—and

report of re-viewers filed, ^Iso in favor of the. road,—an act

took away the jurisdiction of that court, the latter could

proceed no further.*" Where a commissioner, to whom, in

pursuance of a statute, a case had been referred by cout

sent, made his report after the repeal of the statute, the

court could not act upon exceptions filed to the report.*'

Where a writ of foreign attachment was issued under an act,

which, during the pendency of the suit was repealed with-

"• Union Iron Co. v. Pierce, 4 Baltimore, etc., R. R. Co. v.
Biss. 327 ; Com'th v. Shopp, 1 Grant, 98 U. 8. 398 ; South Caro-
Woodw. (Pa.) 183. lina v. Gaillard, 101 Id. 483 ; 111.,

>* Ante, % 331. etc.. Canal v. Chicago, 14 111. 334
;

«' Bay City, etc., R. R. Co. v. North Canal Str. Road, 10 Watts
Austin, 21 Mich. 390. Comp. (Pa.) 351 ; Fenelon's Pet'n, 7 Pa.
Worthen v. Ratcliffie, 42 Ark. 330, St. 173 ; Hampton v. Com'th, 19
post, § 481. Id. 329 ; Uwchlan Tp. Road, 30

2» Com'th V. Standard Oil Co., Id.' 156; Road in Hatfield, 4
101 Pa. St. 119, the case of a pen- Yeates (Pa.) 392 ; Lamb v. Schot-
alty added to a tax for certain tier, 54 Cal. 319 ; Maonawhoc
shortcomings : see post, § 483. Plant'n v. Thompson, 36 Me. 365

;

^ Sedgw., pp. 111-113. . Hunt v. Jennings, 5 Blackf. (Ind.)
" Assessors v. Osborne, 9 Wall. 195 ; Smith v. Arapahoe Dist. Ct.,

567 ; Stoever v. Immell, 1 Watts 4 Col. 163.
(Pa.) 258 ; Com'th v. Beatty, Id. " North Canal Str. Road, supra;
382. and see North Str., 1 Pears. (Pa.)

»» Merch. Ins. Co. v. Ritchie, 5 199.
Wall. 541 ; Exp, McCardle, 7 Id, « State v. Brookover, 32 W. 'Va.
506 ; Gates v. Osborne, 9 Id. 567

;

214.
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out saving pending suits, the proceeding was held to be at

an end, and all subsequent steps in it coram non jaJice and

void." And,of course, where] in an action for less than

forty shillings, the defendant pleaded that the debt ought

to have been sued for in a local Court of requests, the Act

establishing that Court having been repealed after the plea

but before the trial, the plea failed {a). Where plaintiff

got a verdict for one shilling, in June, 1840, and the judge

did not grant a certificate to deprive him of costs under the

43 Eliz. c. 6, until the following month, by which time that

Act was repealed by the 3 & 4 Vict. c. 24 ; it was held that

the power of certifying could not be exercised, in such a:

case, after the repeal, and that the certificate was void (J).

So, where an action was brought and judgment recovered in

1867, in a case where title was in question, and the plaintiff

would then have had his costs, either by the presiding

judge's certificate, under the 13 & 14 Vict. c. 61, or by a

judge's order^ to which he would have been entitled ex

debito justitisa under the 15 & 16 Vict. c. 54, but he

obtained neither until after the 1st of January, 1868, when

both of those Acts stood repealed by the 30 & 31 Vict. c.

142 : it was held that the powers under those Acts had

ceased to exist, and could not be exercised in the plaintiff's

favor (e).

§ 480. Effect, etc., on Righ's and Remedies Founded Solely ou

Statute.—[The same rule applies to rights and remedies

founded solely upon statute, and to suits pending to enforce

such remedies." If, at the time the statute is repealed, the

remedy has not been perfected or the right has not become

vested, but still remains executory, they are gone." Such is

*' Stephenson v. Doe, 8 Blackt. L. R. 3 Ex. 141, where, however,
(Ind.) 508. Morgan v. Thome, was not cited.

(a) Wavne v. Beresford, 2 M. & See, also, Wood v. Riley, L. R. 3
W. 848. If an Act which author- C P. 26 ; Doe v. Holtf 21 L. J.

ized the laying of rails on a road Ex. 335 ; Comp. Doe v. Roe, 38
were repealed, the rails would Id. 17; Hobson v. Neale, Id. 25,
probably not remain lawfully : R. 179.

V. Morris, 3 B. & Ad. 441. « Bennet v. Hargus, 1 Neb. 419.
(J) Morgan v. Thorne, 7 M. ifc " lb. ; Butler v. Palmer, 1 Hill

W. 400. (N. Y.) 834 ; Bailey v. Mason, 4
(c) Butcher v. Henderson, L. R. Minn. 646 ; Van Inwagen v.

8 Q. B. 335. But see contra. Res- Chicago, 61 111. 81.
tall V. London & S. W'. R, Co.,
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the effect, e. g., of an act taking away the right to acquire a

mechanic's lien, if the requisite proceedings to fix the lien

havQ not been completed ;" of the repeal of an act by which

the Legislature, ex mero mbtu, gives an individual property

belonging to the state, if the grant be not accepted ;" of an

act repealing the authority given to towns to pay bounties

to volunteers, and prohibiting them from making appropria-

tions for such purpose, even after a vote of the town to pay

such bounties." So, where an act had been passed authoriz-

ing mortgage debtors to redeem their property Isold under

foreclosure decree, within one yearfrom the date of sale, and a

sale was made on December 27, 1837, and a subsequent act, to

take effect in November, 1838, repealed the law referred to,'

it was held, that, as the right acquired under the repealed

law was inchoate merely, until actual exercise of it,*' there

could be no right to redeem from the sale of December 27,

1837, after the repealing act went into effect." Again, where

an act authorizing the opening of streets directed the assess-

ment of damages to property holders upon lots benefited by

the improvement, and gave a proceeding to enforce payment

thereof, the repeal of the act, before the consummation of the

proceedings, destroyed as well the right to recover as the

obligation to pay." So, too, the defence of usury falls with

statute on which it rests."

§ 481. [The rule would, of course, be otherwise, if the

rights referred to had become vested before the repeal."

If, e. g., the grant by the Legislature had been accepted, a

repeal of the statute would not deprive the grantee of the

property ;" for rights that have become vested under a

statute cannot ordinarily be divested by a repeal of it."

" Bailey v. Mason, supra. See " Ewell v. Daggs, 108 TT. 8. 143.

Templeton v. Plorne, 83 111. 491, as Comp. Whitaker v. Pope, 2
Vo the control of the Legislature Woods, 463, and infra, note 63.

over such remedies. " Comp. ante, §§ 271, et seq.
*' See James v. Dubois, 16 N. J. " James v. Dubois, supra.

L. 285. ,

M Ibid. ; Den v. Robinson, 5 Id.
« Veats V. Danbury, 37 Conn. 689 ; Rice v. R. R. Co., 1 Black,

412. , 358 ; Naught V. O'Neal, J 111. App.
« See ante, § 281. 29 ; Taylor v. Rushing, 3 Stew.
" Butler V. Palmer, 1 Hill (Ala.) 160 ; Davis v. Minor, 8 Miss.

flSr. Y.) 824. 183 ; MMechen v. Mayor, 2 Har.
"Hampton v. Com'th, 19 Pa. & J. (Md.) 41 ; Exp. Graham, 13

St. 329. See this case, ante, § 461, Rich. (S. C.) 277; Mitchell v
note. Doggett, 1 Pla. 356.
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Tl4u8, where a plaintifE had performed services for a sub-

contractor on a railroad and gave notice to the company of

his claim, which, under the then existing statute, fixed it

with liability therefor, and the act was subsequently repealed,

it was held that he had acquired a vested right of action

against the company which was not affected by the repeal,

and that his suit should be sustained." So, it has been held

tl)at the repeal of a statute takes away no right of action for

damages which has already accrued." Thus, where an act

which made it unlawful for a railroad company to charge

liigher freight rates than those prescribed in the act was

repealed, it was held that a party who, during the time when
the act was in force, was compelled to pay higher rates, and

did so under protest, was not deprived, by the repeal, of his

right of recovery therefor." And even where one had, under

a certain statute, acquired a right to the payment of double

the value of his improvements on donated land, it was held

that this was a vested right which would not be divested by

the repeal of the statute."

§ 4:82. Limits of this Doctrine.—[The doctrine, indeed, of the

destruction of imperfect rights and actions depending on

statutes, by their repeal, must not be carried beyond its proper

scope. It has been said that an act repealing, or in anywise

modifying, the remedy of a party by action or suit, should

not be construed to affect actions or suits brought before the

repeal or modification." Whilst this statement is probably

too broad, it is nevertheless true, that, where the effect of

t4ie new legislation is not to take away the jurisdiction or

right previously existing, nor to deny a remedy for its

enforcement substantially like the one previously allowed,

but merely to change the remedy, the right and the juris-

diction continue under the form directed by the new act,

where it applies, or else under the old law." Thus, where,

" Streubel v. R. R. Co., 13 Wis. 330. Comp. Bay City, etc., R. R.
67. Co. V. Austin, 81 Mich. 890, ante,
" Grey v. Mobile Trade Co., 55 § 479.

Ala. 887. And Bee ante, § 75, note " Newsom v. Greenwood, 4
31. Oreg. 119.
VGraUam v. Ry. Co., 58 Wis. •"Hickory Tree Road, 43 Pa. St.

*73. 139 ; Uwchlan Tp. Road, 80 Id,
'« Worthen v. Ralcliffe, 43 Ark. 156.
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pending a proceeding for the laying out of a road, \indor an

act requiring the appointment of six viewers, an act was

passed repealing this law as to a certain coniaty by changing

the mode of proceeding, (e. g., in substituting three for six

viewers,) but not the court in which the proceedings were to

be had, or the basis of the exercise of the jurisdiction, or

the powers of the court in the proceedings, it was held that

the proceeding might be perfected under the new law, and

that, upon petition for a review, the appointment of three

viewers for the purpose was proper." So, it is said, that

the repeal of a statute prescribing merely a particular mode
of trial, will not annul proceedings had under the statute in

Ci^ses pending at the time of repeal ;*' and that, where a

statutory remedy for a right created by the same statute is

repealed, but the repealing statute gives a substantially

similar remedy, the right may be enforced in accordance

with the method prescribed by the later act."

§ 483. [Even in the case of statutes falling, strictly or in

a general sense, under the head of penal laws, the intention

of the Legislature has been permitted to prevail over the

rigid application of the rule. As regards criminal statutes,

the rule that the repeal of the statute under which a prisoner

f
" Hickory Tree Boad, supra ; cover back twice ttie i^motint of

and see IJwchlan Tp. Boad, the interest thus paid " in excess of
supra. legal interest remained undisturbed

•» Danforth v. Smith, 83 Vt. 347. by the act of 1880, and was still a
•' Enoup V. Bank, 1 Ohio St. part of the act of 1870, which, as

603 ; and see McMuUen v. Guest, amended, still declared the right to
6 Tex. 275, also Nash v. White's sue and recover. " This right thus
B'k, 37 Hun (N. Y.) 57. In the expressed covers jtwo (periods, so
latter case, an act of 1870 author- to speak: one, when the >Iegal rate
ized the recovery of double the of interest was seven, and the other
amount of usurious interest taken later, when it is six per cent, per
by banks in excess of seven per annum, as the boundary of profit
cent. An act passed in 1880 to banking associations in the dis-
cbanged this lawful rate of interest count of commercial paper. " Enox
to six per cent. An action had v. Baldwin, 80 N. Y. 610, is dis-
been begun in 1873, and was tried tinguished on the grounds that
for the third time in 1884. It was there the amendment in question
held that the act of 1880 did not was " so as to read as follows,"
take away the plaintiflE's right to (See ante, § 196 ;

) and distinctly
recover the penalties of the act of did away with the original pro-
1870. It was said that the act of vision on which the action was
1880 did not repeal the act of 1870 founded, and that the action was
as a whole, nor repeal and re;enact begun after the amendment had
It

; its provisions and eflEect' were taken effect,

prospective only : the right to " re-
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is being prosecuted . requires his discharge, is said to be

founded upon a presumptioa of legislative pardon," Pro-

ceeding upon such a basis, the rule could, of course, not

apply where there is no room for such a presumption,"

Thus, where an act was passed providing a new system for

the granting of licenses for, and regulating, with new

punishments, the sale of liquors, but postponing until a cer-

tain date the going into effect of the new law, by permitting

licenses to be issued under the old law up to that date, but

not beyond, it was held, that, the old law remained in force

as to such licenses during their lives." The presumption

that a statute was designed to operate prospectively, both as

an enactment and as a repeal, was made the ground of a

decision that an act consolidating the tax-laws of a state, and

throughout making its provisions "hereafter" applicable,

did not affect settlements made before its passage but

remaining uncollected ;" whilst an obvious limitation to its

pi'oper scope and purpose required the construction wliereby

a statute repealing an act authorizing the levying of a tax

and imposing a penalty for failure to pay the same, was held

to forbid the collection of the penalties, but not to invalidate

the assessments so as to relieve tax-payers from the obligation

to pay the tax."

§ 484, Effect of Savings in Penal Acts.—[Subject to these

exceptional considerations, and within the reasonable limits

pointed out, it may be laid down as a general rule that the

only way in which, in any of the cases referred to, the

power to perfect a right or proceeding can survive the repeal

of the act creating or authorizing it, is by express reservation

" See State v. Brewer, 23 La. see U. S. v. Barr, 4 Sawyer, 254
An. 273 ; Governor v. Howard, 1 (Rev. St., § 13); and that an indiet-
Murph. (N. C.) 465. ment found under an act lepealed
" See State v. Brewer, supra. is unaffected by the repeal in Iowa
" Sanders v. Com'th, 20 W. N. and Arkansas, see State v. Schaffer,

0. (Pa.) 226. Indictments found 21 Iowa, 486 ; McOuen v. State, 19
before the going into effect of the Ark. 634.
Kentucky code, were held triable «' Pacif. & Atlant. Tel. Co. v.

under it : Laughlin v. Com'th, 13 Com'th, 66 Pa. St. 70 And see
Bush (Ky.) 261. See, also, that Files v. Puller, 44 Ark. 273.
an offence committed before the «* Belvidere v. R. R. Co., 84 N.
adoption of ceitain revisions may J. Jj. 193. See Com'th v. Standard
be inquired into and prosecuted as Oil Co., 101 Pa. St. 119, ante, §
if tbey never had been adopted : 479.
People V. Sloan, 2 Utah, 326 ; and
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in the act 6i repeal." The rule of construction applicable to

such clauses has already been examined."] An enactment

that offenders should be prosecuted and punished for past

offences, as if the Act against which they had offended had

not been repealed, was held to create no fresh power to

punish, but only to preserve that which before existed ; and

not to authorize punishment after the Act which created the

offence had ceased to exist (a). [But a saving of " all rights

of suit or prosecution under any prior act, on account of the'

doing or committing of any act hereby prohibited," was held

to embrace offences committed previously to the passage of

the repealing act under a previous law repealed by it." A
saving clause in an amendment that the amended law shall

not apply to trials for offences comniitted before its passage

continues the old law as to those offences." A saving of

" pending prosecutions and offences theretofore committed,"

in an act which took effect September 19, 1881, saved a

prosecution for a crime committed August 15, 1881, though

the indictment was not found until September 22, 1881."

Bnt a saving of any prosecution pending at the date of the

passage of the repealing law does not apply to a case where

the prosecution is closed, and judgment and sentence have

been pronounced, but the day for its execution not fixed."

And obviously, where, in 1840, a person committed what,

under the act of 1839, then in force, was murder ; and in

1843 the act of 1839 was repealed with a saving as to crimes

already committed under it ; and in 1851 the act of 1843 was

repealed by the adoption of a code which saved the right to

punish offences against any statute repealed by it, there

could be no conviction or punishment for the offence com-

mitted against the act of 1839, because the code did not

repeal that act."]

•» Smith V. Banker, 3 How. Pr. " Sanders v. State, 77 Ind. 327.
(N. Y.) 143 ; Governor v. Howard, ' " Aaron v. State, 40 Ala. 307.

1 Murph. (N. C.) 465 ; The Irresis- •" Jones v. State, 1 Iowa, 395.
tible, 7 Wheat. 551. Of course, the right to punish an
™ Ante, §186. oflEence against a'repealecl statute,

(a) The Irresistible, 7 Wheat, being reserved, fails with the repeal
551. Comp. R. V. Smith, 1 L. & of the reserving act : Ibid. As
C. 131, 81 L. J. M. C. 105. to the effect of a general act saving
" U. 8. V. Kohnstamm, 5 Blatchf. actions, etc. , under repealed stat-

223. utes, see Files v. Fuller, 44 Ark.
" People V. Gill, 7 Cal. 356. 273, ante, § 173, note. Such gtn-

44
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§ 485. Effect of Savings of Civil Rights and Procedure.—Under

earlier friendly societies' Acts, claims against a society could

be enforced only by suing its officers. The 25 & 26 Vict.

c. 87, repealing those Acts, provided for the incorporation

of the societies, and provided also that all legal proceedings

then pending against an officer on account of a society might

be prosecuted by or against the society in its registered name,

without abatement. But the Act made no provision respect-

ing the recovery of claims which were then pending, bat

which had not been sued for. It was held that neither the

officers (a), nor the society itself, in its new corporate

capacity (5), could be sued in respect of such claims ; but

that the individual members of the society were liable to be

sued for them (c). [Under an act amending the charter of

a city and restricting its right to make appropriations, bat

providing that nothing in the act should in any measure

affect or impair proceedings had under the previous law, or

any rights or privileges acquired thereunder, it was held that

the city auditor was bound to issue the warrants required by

an ordinance appropriating money for the ensuing year,

passed before the adoption of the amendment." An act

repealing a statute prescribing a method for the re-assessment

of damages for land taken for a highway, but providing that

it should not affect the validity of any lay-out of any highway

theretofore made under existing laws, was held not to affect

the validity of a re-assessment just preriously to the enact-

ment made out by the jury by order of court, but not

returned to the court and accepted." Under a general

statutory provision that the repeal of an act shall not affect

" a right accruing, accrued, acquired, or established," it was

held that the repeal of an act allowing damages for injuries

on the highway did not affect an existing cause of action,

although no suit therefor had been commenced."

eral statutes presoribiug the eSect Q. B. 66.
of legislation are elsewhere called (J) Linton v. Blakeney Co-op.
" aset of quasi-legislative by-laws," Soc, 3 H. & C. 853 34 L. J. 211.
which, left unchanged by succes- (c) Dean v. Mellard. 15 C. B. K.
sive Legislatures, are virtually S. 19. 83 L. J, 388.
re-enacted and continued by them :

" Beatty v. People, 6 Col. 538.
Gilleland v. Schuyler, Kan. 569, " Downs v. Huntington, 85
"'«!• Conn. 588.

i't) Toutill V. Douglas, S3 L. J. '» Harris v. Townshend, 5l Vt.
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§ 486. What not within Saving of Existing Rights, etc.—[The

Baving of existing rights, however, does not include every-
'

thing that may be claimed by a party as a matter of right.

Thus, where an act gives certain rights of action and defence

upon grounds of public policy, e. g., the act directed against

stock-jobbing, no vested rights are conferred, and the repeal

of the provision takes away all its benefits as regards con-

tracts and actions existing at the time of the repeal." Nor
has any class of individuals or corporations a vested right in

an exemption from common burdens ; and hence the repeal

of a proviso' in favor of savings banks of a certain class,

esemjpting them from the payment of a tax upon deposits to

which the act made other banking companies liable, makes

them liable to the imposition." In fact, in all matters of

pure legislation, contract and vested rights not resulting, no

one Legislature can bind another, and hence the repeal of

such a statute puts an end to all proceedings pending undeter-

mined under it." Nor can any person invoke the aid of a

repealed statute who has not, previous to the repeal, acquired

vested rights under it." And, of course, a saving of any

rights which any person may have lawfully acquired to

property affected by the act cannot aid one who has no law-

ful right thereto, nor protect a possession wrongfully acquired

by him." Nor is the continuance of a case, or the time

within which pleadings are to be filed, among "rights

accrued," within the meaning of a clause saving such."

§ 487. Saving of Prosecutions and Rights not a Saving of Proce-

dure.—[Even where prosecutions and rights of action under a

repealed enactment are preserved by a saving clause in the

repealing aet, yet, after the latter takes effect, they must be

carried on and enforced in conformity with the provisions

of the repealing statute, the one repealed being preserved

716. See, also, Treaty. Strickland, 669; Leathers v. Bank, 40 Me.
23 Me. 834, And comp, ante, § 388.
481. B» Times Pub, Co. v. Ladomus,

'» Washburn v. Franklin, 35 6 W. N. C (Pa.) 33.
Barb. (N. T.) 599; and see Kambro "» White v. White, 3 Mete. (Ky.)
V. Colgate, 5 Blatchf . 229. 185.
^ B'k for Savings v. Collector, 3 " Brotherton v. Brotherton, 41

Wall. 495. Iowa, 112. And see § 285
" Gilleland v. Schuyler, 9 Kan.
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only to the extent of furnishing the right of action or prose-

cution, not the practice or mode of procedure ;" so, that,

where a statute repealed another under which an indictment

had been found, saving, however, the right to proceed for

any past violation of the repealed statute, the manner of ap-

plying for a change of venue in the case, was, after the re-

pealing act took effect, held governed by its provisions."

And even a saving of rights accrued or established, and of

proceedings, suits or prosecutions commenced before the

repealing act shall take effect, but omitting to provide that

snch suits, etc., shall proceed according to the law under

which they were commenced, was held not to protect the

same against the effect of the act as to procedure."]

§ 488. Effect of Repeal on Contracts in Violation of Statute

Repealed.—If a contract was illegal when it was entered

into, and the statute which made it so is afterwards repealed,

the repeal will not give validity to the contract, unless it

appears that the repealing enactment was intended to have a

retrospective operation, and thus to vary the relation of the

parties to each other (a). [And conversely, an agreement

being legal when entered into, but by a subsequent statute

rendered illegal, acts done under it while it was legal,

remain legal."]

" Farmer v. People, 77 111. 333. civil and criminal cases: State t.
*« Ibid. ; and see Laughlin v. Boyle, 10 Kan. 113 ; State v. Craw-

Com'tli, 18 Bush (Ky.) 361. But ford, 11 Id. 33.
see Dobbins v. Bank, 113 111. 553, (a) Jaques v. Withy, 1 H. Bl.
where, exisling rights under a 65 ; Hitchcock v. "Way. 6 A. & E.
repealed statute being saved by the 943. Comp. Hodgkinson v.

repealing act, it was held that the Wyatt, 4 Q. B. 749. [Milne v.

earlier act applied to suits pending Huber, 3 McLean, 312 ; Decell v.

at the time of the passage of the LewenthaL 57 Miss. 331 ; Anding
later,—Scott, Walker and Dickey, v. Levy, Id. 51 ; Roby v. West, 4
JJ-. diss. N. H. 385 ; Banshor v. Mansel, 47

*' People V. Livingstone, 6 Me. 58. But see Central B'k v.

Wend. (N. Y.) 636. See this case, Empiie Stone Co., 36 Barb. (N. Y.)
ante, §390. The New Jersey Revis- 33, where the repealed act was
-ion, p. 1130, provides, that, where merely a measure of public policy,
no new remedy has been given for A contract being illegal by reason
the enforcement of a right accrued of a penalty imposed by law upon
under a statute that is repealed, the the act contracted for, is not ren-
old remedy remains ; and this is dered legal, as between the parties,
said to be the case where the repeal by a remission by the government
IS by force of a constitutional pro- of the penalty : Petrel Guano Co.
vision : Wilson v. Herbert, 41 N. v. Jaruette, 35 Fed. Rep. 675.]
J. L. 454. And see, as to saving 88 Bennett v. Woolfolk, 15 Qa.
effect of § 1, Kan. Gen. St. 998, in 313. See ante, § 463.
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§ 489. Time when Repeal Takes Effect.—The 13 & 14 Vict.

c. 21, s. 6, declares that whea anj Act repeals another in

whole or part, and substitutes some provision or provisions in

lieu of the provision or provisions repealed, the latter remain

in force until the substituted provision or provisions come into

operation by force of the last-made Act. This provision is

only declaratory of the common law rule {a). [And the rule

is the saqae, though the repealing clause use the present

tense ;" for an act speaks as of the time of its going into

effect
;'° so that " heretofore," or " hereafter," refers to the

date when the act goes into effect, not the time of its final

passage." On the other hand,] if a temporary Act be

continued by a subsequent one, or an expired Act be revived

by a later one, all infringements of the provisions contained

in it are breaches of it rather than of the renewing or reviving

statute (5).

§ 490. Re-enactment not a Repeal in Spite of Express Repealing

Clause.—[It seems, indeed, to be the general understanding

that the re-enactment of an earlier statute is a continuance,

not a repeal of the latter, even though the later act expressly

repeals the earlier. The mere re-enactment of an existing

law, in the same or substantially the same terms, without

words of repeal, and in the absence of conflict, or an intention

to supersede, does not, of course, necessarily, repeal the old

law." But even a repealing act re-enacting the provisions

(a) Par tftw. in Butcher v. Hen- 435, as also the word "now":
dcisbn, L. R 3 Q. B. 338. [Stand- Clark v. Lord, 20 Kan. 390, 396.

ing V. Alford, 1 Pick. (Mass.) 33

;

Consequently, where statutes were
McArlhur v. Franklin, 16 Ohio held to take effect on the first day
St. ]93 ; Moore v. Houston, 3 S. & of the session, an act passed at a
B. (Pa.) 169, 185. And see P. & A. session beginning in November,
Tel, Co. V. Com'th, ante, g 483.] 1837, to take effect on January 15,
" Lyner v. State, 8 Ind. 490. " next," but not approved until

'» Rice V. Euddiman, 10 Mich. January 7, 1838, was held ncver-
135. It has been said that a sav- theless to go into operation on
ing clause in a repealing act relates January 15, 1838: Weeks v.

to the time of its passage, not of Weeks, 5 Ired. Eq. (N. C.) 111.
its taking effect, though the act Comp. Fosdick v. Perrysburg, 14
take effect from the first moment Ohio St. 473, ante, § 33.

of the day: Be Ankrim, 3 McLean, (6) R. v. Morgan, 3 Stra. 1066 ;

,285 ; Be Richardson, 3 Stoiy, 571. Shlpman^v, Henbest, 4 T. R. 109 ;

But see contra, as to an act saving Dingley v. Moor, Cro. Bliz. 750.
rights at the date of its passage :

'^ See Alexander v. St^te, 9 Ind,
Rogers v. Vass, 6 Iowa, 405. 337 ; Cordell v. State, "i3 Id. 1

;

'' Charless V. Lamberson, •! Iowa, Kessler v.' Smith, 60 N C. 154 j
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of the repealed statute, in the same words, is construed to

continue them in foiee without intermission ; the repealing

and re-enacting provisions taking effect at the same time."

So, it was held, that, where an act repealing another which

provided for the appointment of certain officers, instantly,

by the second section, re-enacted the repealed act, the repeal

was rendered inoperative, the former law left in force, and

the officers appointed under the same, whose terms of office

liad not expired, remained in office." So the repeal of a

general corporation law by a statute substantially ro-enacting

and extending its provisions, does not terminate the existence

of corporations formed under it, but is to be regarded as a

continuance, with modifications, of the old law." The prin-

ciple has been applied also to a revision which repealed the

acts collated and consolidated, but immediately, in its own
provisions, re-enacted them literally or in substance, so that

there was never a moment when the repealed acts were not

practically in force." So, the repeal and re-enactment, in a

revision of laws, of a statutory provision authorizing a town

to make a certain by-law was held not to affect the validity

of the by-law." And it has been applied to criminal statutes,

so as to permit a conviction for an offence against the re-

enacted old law," even where the re-enacting law undertook

to repeal it ;" the re-enactment being construed a continu-

ance.

§ 491. Limits of this Rule.—[But the effect seems to be

different where a period of time has elapsed between the

repeal and the re-enactment. Thus, an act passed in 1873

nor necessarily the re-enactment Joliffe, 3 Wall. 450, 456 ; and see
of a former section of a statute in ante, § 194.
a later section : Martindale v. Mar- »» Middleton v. R. R. Co., 86 N.
tindale, 10 Ind. 566, cit. Alexander J. Eg. 369 ; Scheftels v. Tabort,
V. State, sapra ; Clieezem v. 46 Wis. 439 ; and see Ballin v.

^^^^^i^ ^^- ^^®- Ferat, 55 Ga. 646, as to D. 8. Rev.
" Fullerton v. Spring, 3 Wis. Stat.

667 ; Laude v. Ry. Co., 83 Id. •' Lisbon v. Clarke, 18 N. H.

M Q T, , J ^^- Similarly it was held that an
" o'ato V. Baldwin, 43 Conn, ordinance passed by a city under a

MTT . J »T , « certain section of its charter wa8
"United Hebrew Benev. Ass'n not affected by a repeal of that

V. Benshimol, 130 Mass. 835, 837, section : Chamberlain, v. Evans-
cit. Wnght V. Oakley, 6 Met. vllle, 77 Ind. 543.
(Mass.) 400, 406 ; Steamsh. Co. v. » State v. Gumber, 37 Wis. 298-

" State V. Wish, 15 Neb. 448.
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required railroad companies to fence when ordered by com-

missioners. A company was ordered to fence. The act was
repealed in 1874. Upon its re-enactment, in 1875, it was

held that the duty to fence under the order terminated with

the repeal, and was not revived by the re-enactment.""* " In

this respect it stood as if no duty to fence had previously

existed ; and that duty could only come into existence by the

combined force of the law of 1875, and of an order under

and in accordance with it.""' And even where the re-enact-

ment is simultaneous with the repeal, and in the same terms

with the previous law, a repeal of the latter will be held to

take place, (in the absence of express repealing words, and in

the face of statutory rule of construction requiring provisions

of any statute, so far as they are the same as those of any

prior enactment, to be construed as a continuance of such

provision and not as an amendment, unless such construction

would be inconsistent with the manifest intention of the

Legislature, etc.,) where the former statute has wholly accom-

plished its purpose and exhausted its force."']

§ 492. Effect of Repeal oi Act Incorporated by Reference in

Another.—Where the provisions of a statute are incorporated,

by reference, in another
;
[where one statute refers to another

for the powers given or rules of procedure prescribed by

the former, the statuce or provision referred to or incorpor-

ated becomes a part of the referring or incorporating

statute ;"* and if] the earlier statute is afterwards repealed,

the provisions so incorporated, [the powers given, or rnleS of

procedure prescribed by the incorporated statute,] obviously

continue in force, so far as they form part of the second

enactment (a). Thus, when the 32 & 33 Vict. c. 27, enacted

""> Kano V. R. R. Co., 49 Conn. [Spring, etc.. Works v. San Fraii-

139. Cisco, 33 Cal. 434 ; Sika v. R. R.
"" lb., at pp. 140, 141. Co., 21 Wis. 370. So, a local and
'<" Emporia v. Norton, 16 Kan. special act, which, by reference,

336, e. ^., au act authorizing an adopts provisions relating to pro-

appropnation, validating prior cedure from an existing general

defective acknowledgments, or law, is not necessarily abrogated
irregular tax proceedings : lb. or affected by the subsequent

"^ Tnrney V. Wilton, 36 111. 38S; repeal of the latter : Schwenke v.

Nunes v. WelliSch, 18 Bush (Ky.) R. R. Co., 7 Col. 512. In New
363. York it was enacted by Laws 1880.

(a) R. V. Stoek, 8 A. & E. 405 ;
ch. 245, that "the repeal of any

R. V. Merionethshire, 6 Q. B. 343. provision of the existing laws
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tliat certain provisions as to appeals to Quarter Sessions

comprised in the 9 Geo. 4, e. 61, should have effect respecting

the grant of certificates under the new Act, and the 35 & 36

Vict. c. 94, repealed the Act of Geo. 4, it was held that

those provisions remained in full force, so far as they formed

part of the 32 & 33 Vict. (a). The 9 Geo. 4, c. 40, s. 54,

empowered justices of the county where a prisoner was

detained in custody, who had been acquitted of felony on

the ground of insanity, to determine his settlement, and to

order his parish to pay such a sum as a Secretary of State

should direct, for his maintenance ; and the Act contained

also provisions with reference to appeals from such orders.

The 3 & 4 Vict. c. 54, s. 7, after reciting the above section,

repealed so much of it as related to the Secretary of State,

and enacted that the justices should order the payment of

such sum as they should, themselves, direct. Five years

later, the Act of Geo. 4 was totally repealed. It was held

that the justices had authority to make the order under the

Act of 3 «fe 4 Vict. (5), and that perhaps even the right of

appeal had been impliedly preserved (c).

' § 493. [But, when the incorporating act does not in terms

declare that the mode of procedure prescribed by another

act, not specifically referred to, but being then the only one

established by law and incorporated by the general reference

" the same as " in the case provided for by the earlier act,

it is said to be intended " as a rule for future conduct," a

rule " always to be found, when it is needed, by reference

to the law . . existing at the time when the rule is in-

voked.'"" And similarly in the case of a statute which pro-

hibited contests of speed of animals, etc., " excepting such as

are by special laws for that purpose expressly allowed," it was

which has been amended by a (a) R. v. Smith, L. R. 8 Q. B.
Bubsoqnent provision of those laws, 146. Comp. Bird v. Adcock, 47
Jiot expressly repealed by this L. J. M. C. 123.
act, does not affect the subsequent (J) R. v, Stepneyi L. R. 9 Q. B.
provision," It was held, in Wead 383,
v. Oantwell (N, Y.), 11 Centr. (c) Per Blackburn, J., lb. See
Rep. 808, that this enactment had R, v. Lewes, L, R. 10 Q, B. 579,
no effect upon the rule as to repeal [See ante, § S38.]
by implication bv a later statute "" Kugler's Apn,, 55 Pa St, 133,
covering the whole subject matter, 125, See infra, note 108,
Comp. §S I'll, 301.]
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held that these might include laws passed subsequently to that

act.'" It may be added here, that it has been declared that

a reference statute embraces only the general, not the par-

ticular powers granted by the statute referred to ;"* that a

term referred to must be understood in its primary sense,

as expressly defined, and not in an assimilated interpreta-

tion, especially where such express meaning will accomplish

the full design of the framers ;'" but that, on the other

hand, where the provisions of a statute passed with special

reference to a particular subject are, by another statute,, in

general terms, applied to another and in its nature essenti-

ally different gubject, the terms so incorporated are to be

construed in such manner as to be appropriate to the new
subject-matter, and the adoption extends only to such pro-

visions of the original statute as are applicable and appro-

priate to the same."']

§ 494. Non-user has not Effect of Repeal.—A laW is not re-

pealed by becoming obsolete (a). Thus, trial by battle, with

its oaths denying resort to enchantment, sorcery, or witch-

craft, by which the law of God might be depressed and the

law of' the devil exalted (5), though the trial by grand assize,

introduced in the time of Henry 2, had practically superseded

it for centuries, was still in force in 1819 (c). The writ of

attaint against jurors for a false verdict was not abolished

until 1825 (d). Until 1789, the sentence on women for

treason and husband-murder was burning alive ; though in

practice ladies of distinction were usually beheaded, while

those of inferior rank were strangled before the fire reached

"' Harris v. White, 81 N. Y. at tlie time the right to distribution
533. might become vested. See ante,

"» Exp. Greene, 39 Ala. 53. §§ 103, 108, 493.
"" Cruger v. Cruger, 5 Barb. (a) White v. Boot, 3 T. R. 374 ;

(N. Y_)335. per Hullock, J., in Tyson v.
"» Jones V. Dexter, 8 Pla. 376. Thomas, McCl. & Y. 137 ;

per.

An adoption of the provisions of Lord Kenyon in Leigh v. Kent, 8
the " law " on a particular subject T. R. 363 ; R. v. Wells, 4 Dowl.
IS broader and more general than 563 ; The India, 33 L. J. P. M. &
"act:" lb. In this particular case, A. 193 ; Hibbert v. Purchas, L. R.
an act adopting the provisions of 3 P. C. 650.
the law regulating descents as (i) 3 Hale, P. C. 333 ; 3 Bl.
furnishing the rule for the distri- Comm. 337.
hution of personal property, was (c) 59 Geo. 3, c. 46. Ashford v.
held intended to refer to any law Thornton, 1 B. & A. 405.
of descent which might be in force (^ 6 Geo. 4, c. 50, s. 60.
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them (a). Drawing and quartering was still part of the

eentence for that offence until 1870. Until 1844, it was an

indictable offence to sell com in the sheaf before it had been

thrashed out and measured (b) ; an Irish Act (28 Eliz. c. 2),

against witchcraft, was still in force in 1821 (c) ; and, as late

as 1836, insolvents in Scotland were bound t6 wear a coat

and cap half yellow and half brown (d). Eavesdroppers, or

such as listen under walls or windows or the eaves of a house,

to hearken after discourse, and thereupon to frame slanderous

and mischievous tkles, are still liable to fine (e). A common

scold seems still subject to be placed in a certain engine of

correction called the trebucket or cncking-stool, or ducking-

stool, and, when placed therein, to be plunged in the water

for her punishment (/). To destroy any of the Queen's

victualling stores appears to be still a capital offence (g). It

is still a temporal and indictable offence to deny the being or

providence of the Almighty, or, if the offender was educated

in, or ever professed the Christian religion, to deny its truth,

or the divine authority of the Holy Scriptures (A).

[The same principle is recognized in America."" Nor can

a statute, e. g., of limitations, be suspended by and during the

progress of a war, without legislation to that effect."']

§ 495. Qualification of this Rule.—But as Usage is a good

interpreter of laws, so non-usage lays an antiquated Act

open to any construction weakening, or even nullifying its

effect ij). [It is probably in this sense that it may be true

that long non-user may repeal an act, especially where the

{a) 3 Inst. 311 ; Fost. Cr. L. 268. Crim. L., Vol. 2, pp. 459, 483,

(*) 8 Inst. 197 ; 7 & 8 Vict. c. 493.
24. '»» See Kitchen v. Smith, 101

(fi) 1 & 3 Geo. 4, c. 18. Pa. St. 453; Homer v. Com'th, 106
(t?) 6 & 7 W. 4, c. 56. s. 18. Id. 231 ; Com'th v. Hoover, 1 Bro.
(«) 3 Hawk. c. 10, s. 58, 4 Bl. (Pa.) 35; Bish., Wr. L., §"149.

Oomm. 168; Burn's, J., Eaves- Comp., howeyer, infra,
droppers. [See Com'th v. Lovett, "» Zacharie v. Godfrey, 50 III.

4 Clark (Pa.) 5.] 186 ; Smith v. Stewart, 21 La. An.
(/) 1 Hawk. c. 75, s. 14, 4 Bl. 67. The partial obi iteration of the

Comin. 168; Burn's, J., Nuisance, enacting clause by mutilation, not
s. 4. See infra, note 115. appeai-ing to be done by legislative

{g) 13 Geo. 3, c. 34, s. 1 ; see authority, will not defeat an act
Mr. Gorst's speech in H. of Com., regularly passed : Stale v. Wright,
8th Marcb, 1883. 14 Oreg. 366

{Ji) 9 & 10 W. & M. c. 32. See, (t) See ex. gr. Leigh v. Kent. 3
also, Mr. Justice Stephen's Hist. T. R. 364.
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current of legislation shows that the Legislature regarded it

as no longer in force.'"] And penal laws, if thej have been

sleepers of long, or if they be grown unfit for the present

time, should be, by wise judges, confined in the execution (a).

[Thus, it is said, an act may become inoperative from non-user

or disuse of the punishment prescribed ;"* and it has already

been seen that a change of eircumstances may lead the court

to construe provisions as directory which might otherwise

not be so^"' and that a course of legislation rendering certain

provisions of statutes purposeless may practically render them

inoperative,"* " when their objects vanish or their reason

ceases.""']

§ 496. Commencement of Statutes. Ancient Rule.—Dowu to

the reign of Henry 7, the statutes passed in a session were

sent to the sheriff of every county with a writ, requiring him
to proclaim them throughout his bailiwick, and to see to

their observance. Some Acts (the Triennial Act of 1641,

for example,) contained a section requiring that they should

be read yearly at sessions and assizes. But proclamation,

or any other form of protiuilgation, was never necessary

to their operation (J). Everyone is bound to take notice

of that which is done in Parliament. As soon as the

Parliament has concluded anything, the law intends

that every person has notice of it ; for the Parliament

represents the body of the whole realm, and therefore

it never was requisite that any proclamation should be made

;

the statute took effect before (c),

"' Hill V. Smitb, 1 MoiT. (la.) remained indictable in Pennayl-
70. See, also, Watson v. Blay- vania (See, also, Com'th v. Mohn,
lock, 2 Mill (S. C.) 351 ; Oanady v. 53 Pa. St. 243), the ducking-stool
Getji-ge, 6 Rich. Eq. (S. C.) 103, as was no longer the punishment for
reiHJgnizlDg a repeal by non-user. her offence, but fine or fine and

(a) Lord Bacon, Essay on Judi- imprisonment at the discretion of
cature. the court.

'" O'Hanlon v. Myers, 10 Rich. (&) In France, a law takes effect

L. (S. C.) 128. But see James v. only from the date of its Insertion
Com'th, 13 Serg. & U. 320. in the Bulletin des Lois. See R.
™ Rodebaagh v. Banks, SWatts v. Mackenzie, L. R. 1 P. C. 449.

(Pa.) 9, ante, S 85, note 106. In ancient Rome, a Senatus con-
"* Ante, § 309. See, also, Bish., sultum had no force till deposited

Wr. L., § 149. in the Treasury : Livy. D9, 4; Suet.

'"James v. Com'th, 13 Serg. & Aug. 94.
B. OPa.) 320, 338 ; vrtiere it was t«) Per Thoi-pe, C. J. (39 Ed. 8),

held, that, whilst a common scold cited in 4 Inst. 26.
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(

§ 497. A statute takes effect from the first moment of the-

day on which it is passed,"' unless another day be expressly

named, [and then, from the first instant of the day named.'"]

By a fiction of law, however, the whole session was supposed

to be held on its first day, and to last only that one day ; and

every Act, if no other day was expressly fixed for the begin-

ning of' its operation, took effect, by relation, from the first

day of the session."' It followed, that, if a statute, passed on

the last day of the session, made a previously innocent act

criminal or even capital (as), all who had been doing it during

the session, while it was still innocent and inoffensive, were

lialjle to suffer the punishment prescribed by the statute (b).

§ 498. Modem Rule. Fractions of Day.—But, to abolish a

fiction so fiatly absurd and unjust (c), the 33 Geo. 3, c. 13,

enacted that the clerk of Parliament should indorse on every

Act, immediately after its title, the date of its passing and

receiving the royal assent. This indorsement is part of the

Act and is the date of its commencement, when no other

time is provided. But where a particular day is named for

its commencement, but the royal assent is not given till a

later day, the Act would come into operation only on the

later day (d).

"• By the " passage" of an act (N. C.) 36 ; Smith v. Smitb. Msrt.
is meant the conoluBion of all the (N. C.) 26 ; Weeks v. Weeks, 6
constitutional forms and ceremo- Ired. Eq. (N. C.) 111. See tMs
Dies requisite to make the act a law, case, ante, § 489, note 91.
including the signature of the (a) See ex. gr. R. v. Thurston, 1
executive: Wartman v. Philadel- Lev. 91; R. v. Bailey. 1 R. & R
phia, 33 Pa. St. 203; Hill v. State, 1.

5 Lea (Tenn.) 725; and see, also, (6) 4 Inst. 25; 1 Bl. Comm. 70,
State V. The Banks, 12 Rich. L. note by Christian; Atty-Glenl. v.
(S. C.) 609 ; or, where it is not Panter, 6 Bro. P. C. 486; Latless
appended, the final passage of the v. Patten, 4 T. R. 660; and the
act over a veto, or the dale when authorities cited in 1 Plowd. 79a.
the bill becomes a law by expira- See the Brig Ann, 1 Gallison, 69.
tion of the period allowed the execu- (e) 1 Bl. Comm. 70n.
tive by the constitution for its (d) Burn v. Carvalho 4 Nev.
return: Logan v. Slate, 3 Heisk. & M. 893. When a Bill to
(Tenn.) 442. Sometimes, however, continue an Act which is to expire
it will be construed to mean the in the same session does not receive
date of its taking effect: see Char- the royal assent until the Act has'
less v. Lamberson, 1 Iowa, 435, expired, the continuing Act takes
ante, § 489 ; also §§ 181, 272. effect from the date of the expira-

A n B tI ol°°
^' ^"1^°°'^' ^- ^- tion: except that it does not affect

n; M , ? m , - ^ ""y person with any punishment
Hamlet v. Taylor, 5 Jones L. for any breach of the Act between



§498] COMMENCEMENT. 701

[In this country, an act takes effect, generally, and where no

other time is fixed by coijstitutioh, general law, or the

particular statute itself, from the time of its passage,"* And
in such case,™ as well as where it is passed to take effect

upon, or from and after, its passage, it is said to be in force the

whole of the day upon which it was finally passed.'" On
the other hand, where an act was to take effect " from and

after" its passage, the day of passage has been held excluded.'"

Or that phrase has been held to give the statute operation

at the very moment of its approval, and to permit, in order

to determine a right, e. g., to an office, an inquiry into that

particular moment.'" And in general, it has been asserted,

that the fiction that an act goes into effect on the first instant

of a day must give way to considerations of justice and con-

venience, and the presumption against retroaction ;"* as

where the act imposes penalties,'" or ousts an established
,

jurisdiction."*

the expiration of the earlier and the
passing of the later Act: 48 Geo.
3, c. 106.

"' The word "passage" being
understood in the sense above
indicated: ante, § 496, note 116, and
the act, in the interval between its

final adoption by the Legislature
and approval by, or passage over
the veto of, the executive or the
expiration of the time allowed
him for its return, having no effect

upon transactions occurring dur-
ing that period: Wartman v. Phil-
adelphia, 33 Pa. St. 308; but see
contra: Dyer v. State, 1 Meigs
(Tenn.) 237. As aiithority for the
statement in the text, see, among
other cases : Matthew v. Zane, 7
Wheat. 164 ; The Ann, Gall. 63

;

Johnson v. Merchandize, 2 Paine,
601 ; He Currier, 13 Bankr. Reg.
308; 13 Biss. 208; Salmon v.
Buruess, 1 Hugh. 356 ; Be Wynne,
Chiise Dec. 327 ; Re Richardson, 2
Story, 571 ; U. S. v. Williams, 1
Paine, 261 ; Goodsell v. Boynton, 2
111. 555; (also as to Illinois: Hickory
V. Ellery, 103 U. S. 423;) Temple
V. Hays, 1 Morr. (la.) 9 ; Kennedy
V. Palmer, 6 Gray (Mass.) 316;
Blanch B'k v. Murphy, 8 Ala. 119;
Rathbone v. Bradford, 1 Id. 312

;

State V. Click, 3 Id. 26; Taylor v.
State, 31 Id. 383; Parkinson v.

State, 14 Md. 184; Heard v. Heard,
8 Ga. 880; Smets v. Weathersbee,
R. M. Charlt. (Ga.) 537; State v.

The Banks, 12 Rich. L. (8. C.) 609;
Hill V. State, 6 Lea (Tenn.) 725;
Dyer v. State, 1 Meigs (Tenn.)
237 (by relation to the date of its

passage); Memphis v. U. S., 97
U. S. 293; Bish., Wr. L., § 28, and
cases there cited.

'20 See Be Williams, 6 Biss. 233;
Be Currier, 13 Id. 208; Be Howes,
21 vt. eie.

'"Arnold v. U. S., 9 Cranch
104; Weed v. Snow, 8 McLean,
265; Wood v. Fort, 42 Ala. 641;
Be Welman, 20 Vt. 653; Arrow-
smith V. Hamering, 89 Ohio St." ~ )573; Mallory v. Hiles. 4Metc. (gy.;
53; Be Currier, 18 Bankr. Reg
208, and other cases, supra.

'" Kingv. Moore, Jeff. (Va.) 9;
and see Koltenbrock v. Cracraft,

86 Ohio St. 584. See, also, Bassett
V. U. S., 2 Ct. of CI. 448, as to " at

the date " of passage.
"« People V. Clark, 1 Cal. 406.
^^ See Be Richardson, 2 Story,

571 ; The Ann, Gall. 62 ; Be
Wynne, Char. Dec. 237 ; Be Ank-
rim, 3 McLean, 385, and cases

infra.
'!>' Salmon v. Burgess, 1 Hugh.

356 ; afC'd 97 U. S. 881.
"» Kennedy v. Palmer, 6 Gray
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§ 499. Postponement ol Operation.—[An act maJ be passed

to take effect not only at a future day certain,'" but also

upon the happening of a future contingency."' In the

former case, the act takes immediate effect on the day

fixed ;'" in the latter case, where an act directed a vote to be

taken " after the present war is over," it was held to go into

effect only after the proclamation of the President of the

United States declaring the war at an end (Aug. 20, 1866),

and a vote taken before that date was held a nullity."*

Where an act was passed amending a city charter, but pro-

viding that certain sections should not take effect until ap-

proved by the corporation, the proviso was held to operate

merely as a suspension of the operation of the act, but the act

itself was deemed a valid law immediately upon its passage

and executive approval.'" And until the day when an

act is to take effect arrives, the law has no force,"* even

as notice to the persons to be affected by it."'

§ 500. Repugnant Acta Passed Same Day.—[Where Statutes

are held to go into effect at the first moment of the day of

their passage, two acts passed on the same day are passed at

the same time ;"* and if repugnant, would, therefore, nullify

each other."* If, however, of two such acts, one is to take

effect immediately, and the other upon a future day, both

being amendments of a general body of statutes, the act

(Mass.) S16. And see Tbe Cotton >*' Clarke v. Rochester, 24 Barb.
Planter, 1 Paine, 23 ; The Enter- N. T^ 446.
prise, Id. 33, that acts of congress "» Price v. Hopkin, 13 Mich,
imposing penalties are operative 818. Consequently, in a statute to

in the various collection districts take effect on a future day, a pro-
from receipt of the act or notice vision.;. 7., for an election, to take
thereof by the collector from the place on an earlierday is a nullity:
proper department. See, on this Feople v. Johnson, 6 Cal. 678.
subject, as to Which no rule can '» 18 Mich. 318. Where an act
be said to be firmly established, passed in 1854, lo take effect in 1856,
Bish.,Wr. L., §§ 27--31. made an act punishable, a person,

"' Sanders v. Com'th, 20 "W. N. who, in 1855, did the thing so pio-
C (PaJ 236. hibited, could not be punisned

"' Lothrop V. Stedman, 43 under the law: Stare v. Bond, 4
Conn. 583 ; The Aurora, 7 Oranch, Jones L. (N. 0.) 9.
383. >M Harrington v. Harrington, 68

"» Rice v. Ruddiman, 10 Mich. Vt. 649.
135 ; ante, § 496. >•• See State v. Heidorn, 74 Mo.

'*• OoHley V. Calhoun Co., 2 W. 410. Comp. Metrop. B'd of

Va. 417. Health v. Schmades, 10 Abb Pr
N. 8. (N. Y.) 805.
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taking effect last, is an amendment of that body as amended

by the one taking effect first."'

§ 601. What Acts are Judicially Noticed.—[One of the matters

apon which, though the statute be silent, the Legislature

must be understood to hare had an intention, is that of the

madner in which notice is to be taken by the courts of the

passage, tenor and time of taking effect of the enactment.

In the case of a public law, which " must be taken to have

been passed for the public advantage,'"" it is obvious, and

therefore the universal rule, that, in order effectually to serve

that purpose, it must be noticed as to all the particulars

mentioned, and applied by the courts without being pleaded,

proved, or even called to their attention."* On the other

hand, no such considerations require the judicial notice of

private statutes, which are passed, not for the public advan-

tage, but for the benefit of those who obtain their enact-

ment.'" In general, therefore, private statutes are not held

to imply a requirement of judicial notice, and the rule is the

contr^y of that stated as to public acts.*** In England,

"' Harringtoa v. Harrington, should also he ludicially noticed :

supra. State v. Delesdenier, 7 Tex. 76.
"'' Altrincham Union v. Cheshire But see Simmons v. Jacobs, 53

Lines Committee, L. B. 15 Q. B. Me. 147, where it was «aid that
D. S97, 603. courts do not ordinarily take notice

'38 See U. 8. v. Harries, 3 Bond, of the resolves of the Legislature,
211 ; People v. Herkimer, 4 Cow. unless produced in evidence, e. g.,

845 ; Ross v. Beddiek, 3 111, 73

;

a resolve making up the pay-^roU
Pierson v. Baird, 8 Greene (la.) of the Legislature, which declared
335 ; Griswold v. Gallop, 33 Conn, that the session commenced on a
208; Horn v. R. R. Co., 38 Wis. certain day and ended oa another
463 ; Berliner v. Waterloo, 14 Id. specified day, The court, how-
378; Canal Co. v. R. R. Co., 4 ever, in that case, treated the
Gill & J. (Md.) 1 ; Hammond v. leBolve as recognized. That reso-
Inloes, 4 Md. 138 ; State v. Jarrett, lutions of nUinicipal councils, at
17 Id. 309 ; Il|iy'n of Howard Co., least so far as they require action
15 Kan. 194 ; Lane v. Harris, 16 by the executive in order to be
6a. 217 (together with the facts carried into effect, are subject to
they recite); State v. Bailey, 16 the same rules and formalities,
Ind. 46 ; Heaston v. R. R. Co., Id. including lialjili^ to veto, as
275 ; People v. Hopt, 3 Utah, 896 ;

ordinances, see : Sower v. Phila-
Bish., Wr. L., § 37. and cases delphia. 85 Pa. St. 331 ; Kepner v.
mfra. Upon thfl principle that Com'th,40 Id. 134; Wain v. Phila-
joint resolutions of the L^slature delphia, 99 Id. 330.
are to be regarded as of equal dig- *" Altrincham Union v. Cheshire
nity with farmal statutes : Swann Lines Committee, ubi supra.
V. Buck, 40 Mass. 368, it would "^ See Bretz v. New York, 6
seem that a joint resolution of a , Robt. (N. Y.) 835 ; Broad Str.

public character, e. g., imposing a Hotel Co. v. W«»ver, 67 Ala. 86 ;

particular duty upon a state ofllcer, Perdicaris v. Bridge Co., 39 N. J.
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indeed,] every statute passed since 1850 is a pablic Act and

judicially noticed, unless the contrary be provided in the

statute (a)
;
[and a similar rule exists by virtue of statutory

enactment in some of the states of the Union."']

§ 502. What are Fubllo Acts.—[The general rule concerning

judicial notice being as stated, in respect of public and

private statutes, a question frequently arises as to what is and

what is not to be deemed a pablic statute, and as such en-

titled to judicial notice, f A' public statute is said to be such

a one as affects the public at large, whether throughout the

entire state, or within the limits of a particular locality,"'

and whether its operation is designed to be perpetual, or

merely temporary.'*' A private statute, on the other hand,

is one that relates to or concerns a particular pcirson by

name,"* or something in which certain individuals or classes

of persons are interested in a manner peculiar to themselves,

and not common to the entire community."'] It follows

that a statute may be perpetual in its operation, and yet be

a private statute ;"' whilst another may be temporary"' and

local in its operation, and yet be a public statute,'" if, with-

L. 867 ; Black v. Del., etc., Canal "« State v. Chambers, 93 N. C.
Co., 34 N. J. Eq. 455, 480 ; AUe- 600; Bish., Wr. L., § 43a; and
gheny v. Nelson, 35 Pa. St. 338 ; cases infra.

Bandy v. R. R. Co., 1 Phlla. (Pa.) '« People v. Wright, 70 111.

31 ; Com'th v. Co. Comm'rs, 1 888.
Pittsb. (Pa.) 349; Woikingmen's '** See Montague v. State, 54
B'k V. Converse, 38 La. An. 963

;

Md. 481.
Horn V. R. R. Co., 88 Wis. 463

;

'« State v. Chambers, supra

;

Atchison, etc., R. R. Co. v. Black- and see Bish., Wr. L., ubi supra,
shire, 10 Kan. 477 ; Legrand v. "« People v. Wright, supra.
Sidney Coll., 5 Mumf. (fa.) 334 ;

"' Ibid.
Hailes v. State, 9 Tex. App. 170

;
"« In this sense, the phrases

Bish., Wr. L., g 37, and cases "public" and "general." as

infra. applied to statutes, («. g. in a pro-
(a) 18 & 14 Vict., c. 31, b. 7. vision that no general law shall be
"' SeeDiv'n of Howard Co., 15 in force until published,) are

Kan. 194 ; Collier v. Baptist Soo'y, synonymous : Clark v. Janesville,

8 B. Mon. (Ky.) 68; Halbert v. 10 Wis. 186. But they arc not so as

Skyles, 1 Marsh (Ky.) 369; Somer- contra-distinguished from " local
"

ville V. Winbish, 7 Gratt. (Va.) or "special." A law may be nbnnx-
305 ; Hart v. R. R. Co., 6 W. Va. ious to a constitutional prohibition
336. In Somerville v. Winbish, against special or local legislation,

supra', it was decided that^the stat- i. e., as not being " general" legis-

ute requiring the appellate court lation, which, if valid, would be
to take judicial notice of private or entitled to judicial notice as a pub-
local acts applied in cases decided He law. Bee, upon this subject,
below before as well as after the post, § 607, note, and ^ 531, note,
enactment.

'
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in the limits, as to time and territory, of its operation, it

applies to and affects all persons, i. e., the public, and not

merely certain persons or classes of persons or interests."'

Of' this kind of public statutes are those which prohibit the

sale of liquors, generally, or on certain days, in certain

counties oriparts of the state,"" or within a designated distance

of a certain locality ;'" establishing a metropolitan sanitary

district and punishing violations of its provisions ;"' relating

to the common schools of a certain section of the state ;'"

providing for the laying out and sale of lands belonging to

the state ;'" and pre-eminently, statutes concerning the

administration of public justice, in which, though local in

their application, or respecting courts of limited jurisdiction,

all persons are interested, and by which all may be affected."*

Such was held to be an act relating to justice's courts in a

certain city ;'" an act requiring suits against a designated

municipality to be brought in a particular court exclu-

sively ;"' an act conferring on a certain county court jurisdic-

tion equal to and concurrent with the circuit court for all

sums not exceeding a specified amount ;"' an act changing

the time for the holding of court in a particular county ;"'

and an act providing that all judicial sales in a certain county,

except in specified cases, should be made by the sheriff, and

prescribing his fees upon sales on foreclosure."" An act

"» Burnham v. Acton, 4 Abb. "' Burnham v. Acton, 4 Abb.
Pr. N. S. (N. T.) 1 ; 35 How. Pr. Pr. N. 8. (N. Y.) 1; 35 How. Pr.
48 ; Pierce v. Kimball, 9 Gr. (Me.) 48.

54 ; Levy v. State, 6 Ind. 281 ; and »' Sevens v. Baxter, 23 Ark.
cases intra. 387.

'=» Ibid.; Van Swartow v. "* West v. Blake, 4 Blackf.
Com'th, 24 Pa. St. 131. A local (Ind.) 22^.
option law was, in Exp. Lynn, 19 '" People v. Davis, 61 Barb.
Tex. App. 293, said to be " in one (N. Y.) 456, and cases infra.
sense" a general law, but, as its "' ije "Walker, 1 Edw. Sel. Cas.
operation was necessarily local to (N. Y.) 575.
the counties, etc., that might adopt "' Bretz v. New York, 6 Robt.
it, in,tlii8 sense a special law, with (N. Y.) 325 ; Same v. Same, 4
the efEect of setting aside and dur- Abb|. Pr. N. S. (N. Y.) 258; 35
ing its operation repealing all laws Plow. Pr. 130; McLain v. New
and regulations in conflict with it, York, 3 Daly (N. Y.) 32.
so that an unexpired license granted "^ Meshke v. Van Doren, 16
under the law previously in force Wis. 319.
was no defence to a prosecution '" Price v. White, 27 Mo. 275.
for violation of the local option "» Kerrigan v. Force, 16 N. Y.
law. Supr. Ct. 185. But see State v.

'" State V. Chambers, 93 N. C. .ludges of C. P., 21 Ohio St. 1, ns

600 : in this case 2 miles. to an act regulating the amount of

in
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legalizing elections previously held in a county on the ques-

tiou of issuing bonds in aid of certain railroads, and ^thor-

iziug townships on or near the line of a particular railroad, to

subscribe to its stock' and issue bonds therefor, was held a

public act, inasmuch as it " affects not only the people of the

county [referred to] and of mafiy of the townships of all the

counties lying on or near the line of the railroad designated,

but also all persons to whose hands the bonds issued by the

county and township mentioned may come.'"" Again, laws

relating to the political subdivisions of the state government

are public laws, assets defining the boundaries of counties ;'"

prescribing the limits of counties and towns ;'" incorporating

cities'" and public corporations generally,"* and annexing

one part of a town to another."* So, an act creating a reser-

vation, with the fact that the whole of a certain county fell

within the limits of the same, was judicially noticed."'

§ 503. What are Private Acts.—[On the Other hand, statutes

concerning particular persons or the distinctive interests

of individuals or classes, peculiar to them and not Bhared by

compensation attached to local '" Stephenson v. Doe, 8 Blackf.

ofl9ces in a certain county. In (Ind.) 608; and see, Com'th v.

Den V. Helmes, 8 N. J. L. *1050 Springfield, 7 Mass. 9.

(3 Penn. 600) an act taxing bank '«* toper v. St Louis, 1 Mo. 681;

stock, entimerating all the banks a city charter being a general, in

then in the state, and giving a the sense of a public, law : Clark
powerof sale in default of payment v. Janesville, supra, note 148.

was held to be clearly a public, not That the courts of a state will take

a private act. And it was also judicial cognizance of tbe chartera

said, p. *1061 (610): "It is true and charter powers of municipali-
that statutes giving a new power ties established within the same,
of jurisdiction, must, in general, seeiFauntleroy v. Hannibal, 1 Dill,

be strictly pursued. But there is a 118; Stier v. Oshaloosa, 41 Iowa.
still higher rule,—that all acts 353; Case v. Mobile, 30 Ala. 538;

made pro bono publico, are to Payne v. Treadwell, 16 Cal. 330;
have a liberal construction." "Winooski v. Qokey, 49 Vt. 382;

J" Unity V. Burrage, 103 U. 8. Teriy v. Milwaukee, 15 Wis. 490;

447, 455, and this irrespectively of State v. Sherman, 42 Mo. 210;
the provision declaring the act a Prell v. McDonald, 7 Kan> 426;
public one. See, also. Walnut v. and of the existence of cities

Wade, Id. 683. Comp. Sherman whether by charter or by prescrlp-
Co. v. Simons, 109 Id. 735, holding tion : Den v. Helmes, supra,
an act authorizing a county to '*» Portsmouth Livery Co. v.

issue bonds for the payment of an Watson, 10 Maas. 91.
existing debt a general act. But '«« New Portland v. New Vine-
see Luling V. Bacine, 1 Biss. 814, yard, 16 Me. 69i.

as to an act authorizing a city to '•' Wright v. Hawkins^ 28 Tex,
issue bonds. 452,—the Miss. & Pac. R. E. reser

'•' Ross V. Reddick, 2 111 73. vation.
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the public,'"' and consequently charters of private corpora-

tions,"* and amendments to their charters, are private

acts, not, in general, judicially noticed by the courts.'"

But this rule may be, and in some of the states of the Union

is, superseded by statutory rules requiring the judicial notice

of acts of incorporation in general ;'" and it is inapplicable

where the corporation is created by a public statute.'" This

cognizance, however, extends only to corporations of the

state to which the court belongs, not to foreign corporations
;'"

and where a statute required the courts of the county in

which the articles of association of a corporation were

recorded to take judicial notice of its corporate existence, it

was held that this requirement did not extend to tKe appel-

late court.'"

'«« Supra, § 503, and cases there
eited.

"» Nor do courts, as a rule, judi-

cially notice the existence' of pfi-

yate corporations under a general

law, or the existence, nature or
extent of the powers granted them
by special charter or other special
enactment : see cases in next note.

But in Den v. Helmes, supra, it

was stated, at p. *1057 (606), that
courts will notiee the reeognitioQ,
contained in various acts of the
Legisiature, of the existence of a
private corporation,, iw that case a
bank.

"» See TJ. S. Fk v. Stearns, 15
Wend. (N. Y.) 314; Portsmouth
Livery Co. v. Watson, 10 Mass. 91,

98; Montgomery v. Plank Road
Co., 31 Ala. 76; Drake v. Flewellen,
33 Id. 106; Perry v. B. R. Co., 53
Id. 413 ; PerdicBris v. Bfidge
Co., 29 N. J. L. 367; Clarion
B'k v. Gmber, 87 Pa. St. 468

;

Timlow V. R. R. Co., 99 Id. 384;
Maffld^re v. Banaignor©, 38 La.
An. 415; Butler v. Robinson, 75
Mo. 193; Carrow v. Bridge Co.,
Phill. L. (N. C.) 118. Nor will
the court notice under which of
several general statutes any par-
ticular pravate corporation was
organiaed, or whether it has
adopted the' provisions of some
other general act: Danville, etc.,
Co. V. Bta-te, 16 Ind. 456.

'" See Durham, v. Daniels, 3
Greene, (la.) 518; State v. Mc-

Allister, 34 Me. 139; Bait., etc.,

R. R. Co. V. Sherman, 30 Qratt.

(Va.) 603.
'" Covingt. Drawbr. Co. v.

Shepherd', 20 How. 227. And see

Young V. Bank, 4 Cranch, 384,

where the act incorporating the
Alexandria bank, being printed
and bound up With public acts,

in a volume purporting to give
public acts, was held to be such
and entitled to judicial notice.

So, in Hall v. Brown, 58 N. H.
93, it was held the court might
notice a railway charter published
by the state among the public and
private acts and resolutions of the
Legislature as required by statute,

and distributed in conformity with
it to the state, including each
justiceand clerk of the court " for

the use of the court." See, also

as to statutes establishing, and
regulating the business of Banks:
Bronson v. Wiman, 10 Barb.
(N. Y.) 406 ; Buell v. Warner, 33
Vt. 570 ; Davis v. Bank, 81 Ga.

69 ; Newberry B'k v. R. R. Co., 9

Rich. (S. C.) 495; Shaw v. State, 3

Sneed (Tenn.) 86; and see Doug-
lass V. Branch B'k, 19 Ala. 659;

terry v. Bank, 66 Ga. 177; Peem-
ster V. Bingo, 5 T. B. Mon. (Ky.)

"'« Lewis V. B'k of Kentucky,
40 Am. Dec. 469. But see, State

V. McCuUough, 3 Nev. 202.
'

"* Cicero, etc.. Drain. Co. v.

Craighead, 28 Ind. 274.
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§ 504. Private Aotg Requiring Judicial Notice.—[Even in the

absence of such a general statntorj direction, however,, a

private act may become entitled to judicial notice by a legis-

lative declaration announcing it to be, or requiring it to be,

taken as a public law ;"* and where an act is so characterized

by the Legislatnrb, a supplement or amendment of it neces-

sarily becomes a public law also, without any special declara-

tion to that effect.'" Again, an act will become entitled to

judicial notice, which otherwise would not be so, where it is

expressly recognized'" and amended"' by a public one ; or

where the act itself, e. g., an act incorporating a bank, con-

tains provisions for the forfeiture of penalties to the state,

or the punishment of public offences in relation to it,'" as,

where it makes the larceny of the notes of a bank incorpor-

ated by it felony,"* Nor is an act amending and extend-

ing the provisions of a general law over counties, not before

subject to it, a private law.'" Moreover, a statute, local or

private in many of its provisions, may contain a section

which is of a public or general character, and to be noticed

as such ;'" and this, although its title indicates that it is a

local act.'"

§ 505. Oonstruction of Private as Oompared with Fublio Acts,

—[The rule as to the construction of private acts, as compared

with that of public acts, has been laid down, in a recent case,

as follows :
" In the case of a public act, you construe it

keeping in view the fact that it must be taken to have been

passed for the public advantage, and you apply certain fixed

canons to its construction. In the case of a private act,

which is obtained by persons for their own benefit, you con-

strue more strictly provisions which they allege to be in

'" See Butler v. Robinson, 75 >«> U. 8. v. Porte, 1 Cranch C.

Mo. 193. Ct. 869.
"8 Unity V. Burrage, 108 U. 8. "' Third Nat. B'k v. Senecs

447 ; State v. Bergen, 84 N. J. L. Falls, 15 Fed. Rep. 783.
438 ; Stephens Co. v. R. R. Co., 83 '»' Bretz v. New York, 4 Abb.
Id. 229. Pr. N. S. (N. Y.) 258 ; 35 How.

'" Rogers' Case, 3 Greenl. (Me.) Pr. 180 ; McLain v. New York, 3

301 ; Gordon v. Montgomery, 19 Daly (N. Y.) 33 ; AUentown v.

Ind. 110. Hower, 93 Pa. St. 383, 836.
"' Lavalle v. People, 6 111. App. '8» McLain v. New York, supra

:

157. ot course, in the absence of con-
"• Rogers' Case, supra. flicting constitutional proTisioDS.
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their favor, because the persons who obtain a private act

ought to take care that it is so worded that that which they

desire to obtain for themselves is plainly stated in it. But,

when the construction is perfectly clear, there is no difference

between the modes of construing a private act and a public

aet.'"" The statute being plain and unambiguous, whether

expressed in general or limited terms, there is no room for

constrnetion and no permissible resort to extrinsic facts to

arrive at any other meaning, in the aase of a private statute,

any more than in that of a public one ;"' " and, however

difficult the construction of a private act may be, when once

the court has arrived at the true construction, after having

subjected it to the strictest criticism, 'the consequences are pre-

cisely the same as in the case of a public act. The moment
yon have arrived at the meaning of the Legislature, the effect

is the same in the one case as in the other.'"" Even where a

statute involves the elements of a compact between the

state and an individual, its construction must nevertheless

proceed upon the principles regulating the construction of

statutes, and not upon those applicable exclusively to the

construction of contracts,—the contractual features of such

an enactment being something apart by themselves and to

be differently construed.'"

'"Altrincham Union V.Cheshire 10 Ct. of 01. 659, afl'd : 91 U. B.
Lines Committee, L. R. 15 Q. B. 73, holding, p. 91, that the conse-
D. 597, 603, per Lord Esher, M. quences to the appellant were not
B. And see to same effect as the to be considered,
last clause : Bartlett v. Morris, 9 's'Altrincham Union v. Cheshire
Port. (Ala.) 266. Lines Committee, ubi supra.

'" Bartlett v. Morris, supra ; and '" Union Pac. R. R. Co. v. U.
see Union Pac. B. B. Co. V. U. S., S., supra. Comp. Blnghamton

Bridge Case. 8 Wall. 61, 74-76.
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OHAPTEE XVIII.

Analooiks and Diffeeenoes between the CoNSTEUOnOH OP

Statutes and that of Constitutions.

§ 606. General Analogies and Differences between Statutes and Consti-

tutions.

§ 507. Literal Construction. Technical and Popular Meaning.

§ 509. External Circumstances. History. Debates.

§ 611. Preamble.

§ 613. Titles or Captions of Articles, etc.

§ 513. Schedule.

§ 514. Context. Bill of Rights.

§ 517. Superseded and Succeeding Constitutional Provisions.

§ 518. Expansion and Restriction by Reference to Subject Matter and

Object.

§ 520. Presumption against Unnecessary Change of Law.

§ 521. Presumption against Evasion.

§ 532. Presumption against Ousting Jurisdiction.

§ 523. Presumption against Interference with Federal Constitution.

§ 684. Presumption against Injustice, Absurdity, etc.

§ 535. Presumption against Retrospective Operation.

§ 636. Strict Construction.

§ 537. Usage, Contemporaneous and Legislative Construction.

§ 529. Stare Decisis.

§ 530. Effectof Adoption of Adjudicated Provisions of Former OP Other

Constrtutions.

§ 631. Change of Language.

§ 532. Associated Words and Clauses.

§ 633. Expressio Unius, etc.

§ 634. Computation of Time.

§ 535. Implications and Intendments.

§ 536. Imperative and Directory Provisions.

§ 637. Waiver of Constitutional Provisions. Estoppel.

§ 538. Enactments and Contracts in Violation of Constitutional Provis-

ions.

§ 639. Commencement. Self-executing Provisions.

§ 506. General Analogies and Differences between Statutes and

Oonstitutions.—[The preceding parts of this work have dealt

exclusively with the construction of statutes. It has not

been, and is not, any part of its design to enter upon questions
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1

of coHfititutional law. Yet rules for the interpretation of con-

stitutional provisions are so often, in judicial decisions, bor-

rowed from cases of statutory construction, and conversely,

that a brief indication of the analogies and differences recog-

nized as existing betvreen the principles applicable to the

one and those applicable to the other seems indispensable,

not only to complete the view taken of the interpretation of

written laws, but to point out the limits within which the

decisions upon the one class of cases may, and beyond which

they may not, be invoked as authority upon questions arising

in the other class. In the attempt to do this, the general

arrangement of the subject in the foregoing chapters will be

followed in the sections of this chapter.

[In a general sense, it is undoubtedly true that a constitu-

tion is a law, difiering from a statute in its paramount force

in cases of conflict;' and consequently many of the rules

applicable in the construction of statutes are necessarily

equally so in the construction of constitutional provisions.'

But the constitution differs from the statutes of a state not

only in being supreme over all of them. " Such instruments

deal with larger topics and are couched in broader phrase

than legislative acts or private muniments. They do not

undertake to define with minute precision in the manner of

the latter, and hence their just interpretation is not always

reached by the application of similar methods." ' A constitu-

tion, which provides for the future as well as for the pre-

sent,* " is to be interpreted so as to carry out the great prin-

ciples of government,'" and in the accomplishment of this

end, the application of arbitrary rules of construction,

justifiable and necessary in the interpretation of statutes,

which serve a more detailed and ephemeral purpose, is to be

resorted to " with hesitation, and only with much circum-

spection.'"

' Daily v. Swope, 47 Miss. 367 ; 607, 620 ; Henshaw v. Foster, 9
Bish., Wr. L., §§ 11a, 13, 16. 89, Pick. (Mass.) 313, 316.
and cases cited; and post, note 13. ' Cora'th v. Clark, 7 Watts & S.

' Bish., Wr. L., § 93, and cases (Pa.) 137, 133 ; Morrison v. Bach-
there cited ; Potter^s Dwarria, 654; ert, 113 Pa. St. 333, 339.
Sedgw., 19. « Cooley, Const. Lim., 101. And
•Houseman iv. Com'th, 100 Pa. see Id. 73, 75; Story, Const., g

St. 233, 233, per Green, J. 454.
* Leonard v. Cam'th, 112 Pa. St.
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§ 507. Literal Oonstruction. Technical and Populai Meaning.

—

[Like other instruments, a constitution is entitled to a con-

struction, as nearly as may be, in accordance with the intent

of its makers,' who, in this case, are the people themselves.'

Whilst, therefore, phrases tliat have acquired a settled

meaning, thoroughly understood, not only in legal parlance,

but in common acceptation, are to be given that significance

when used in a constitution,'—such, e. g., as " due process of

' Moers t. Beading, 31 Pa. St.

188, 300 ; Hills v. Chicago, 60 111.

86; Hawkins v. Carroll Co., 50
Miss. 735. See Elton v. Geissert,

10 PMla. (Pa.) 330, infra, note 64,

as to language, which, upon the

ground of intention, was construed
as abolishing an office ; and Car-
penter V. People, 8 Col. 116,

1 where, to avoid the exclusion from
a provision of a whole class

expressly mentioned, the word
"such " was rejected.

" See Hills v. Chicago, supra

;

Beardstown v. Virginia, 76 111. 34;

Manly v. State, 7 Md. 135; Cooley,
Const, Lim., 68.

• Comp. Dailjf v. Swope, 47
Miss. 367, where it is said to be a
safe rule to give to terms used in

the constitution such meaning and
application as they have received

from legislative and judicial inter-

pretation, except in cases where it

is apparent that a more general or
restricted sense was intended.

Thus, in Williamson v. Lane, 58
Tex. 835, it was held that a con-
tested election proceeding was not
a " civil case " within the meaping
of art. 5, § 6, of the Constitution
limiting the appellate jurisdiction

of the Supreme Court to such
cases ; (see ante, § 74 ;) nor, of
course, a "suit, complaint or plea,''

within art. 5, § 8, where, with
those words, is coupled the clause,

"when the matter in controversy
shiill be valued at the amount of
$500," etc. Nor does the prohibi-
tion of art. 3, § 12, of the Illinois

constitution, against imprisonment
for " debt," extend to actions for
torts, nor to fines or penalties under
penal laws, but only to actions
upon contracts, express or implied

:

Kennedy v People (III), 11 West
Rep. 48. (Conip. ante, § 76). In

construing prohibitions against, or

limitations upon, " local " or "spe-
cial" legislation, it has been
said that " a law is said to be local

and special . . . not because of

the . . . Constitution, or of any
decision under it, but because it

falls within the proper definition of

a local law both before and since
"

the adoption of the constitution :

Evans v. Phillippi (Pa.), 9 Centr.

Rep. 691, 693 ; and, consequently,
in that case, as well as in Bitting

V. Com'th (Pa.) Id. 693, it was held

that a statute, general in form, was
not to be treated as a local or

special one, because its application

to some portions of the state was
prevented by the existence of

local laws, enacted before the

adoption of the constitution, unre-

pealed by the statute, or expressly

saved by it. [Comp. State v. Cam-
den (N. J.), iS. 497, where a gen-

eral law, in terms applying to all

cities, was held to repeal a special

provision formerlv in force as to

one : see Burke v. 5'effries, 30 Iowa,

145 ; People v. West Chester, 40

Hun (N. Y.) 353, ante, §238;
because, otherwise, the act would
violate the constitutional prohibi-

tion of special legislation,—adesign

not to be imputed to the Legisla-

ture : ante, § 178 ; State v. Intox.

Liquors, (Me.) 6 New Engl. Rep.

852; Stump v. Hornback, (Mo.) 6

S. West. Rep. 356.] And in Mon-
tague V. State, 54 Md. 481, an act

adding husbands to the class of

persons exempt from the operation

of the collateral inheritance tax

law, and making the exemption
applicable to all such claims not

actually paid, was held to be a

public and general law, and the

fact that the consideration of a

particular individual's case proba-
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law," or the "law of the land," i e., the general law, the

law that hears before it condemns, that proceeds upon inquiry,

and renders judgment only after trial," or " ex post facto

laws,"" or the word "law," which cannot. properly include

a local regulation, such as a city ordinance," or orders or

bly induced the enactment of the

law by the Legislature was not
permitted to change the character

of the act. (See ante, § 31.)

Again, an act amending the charter

of a city was held not to be a local

or private law within the meaning
of Wis. Const., art. 4. §18:
Thompson v. Milwaukee, (wis.)

34 N. West. Rep. 403. (See ante,

I 502.) So, as to the 111. Const.,

an act providing for the assessment
and collection of taxes in all incor-

porated cities and towns of the
state : People v. Wallace, 70 111.

680 ; and see, as to New York,
with reference to a similar statute :

Ensign v. Barse, (N. Y.) 14 N.
East. Rep. 400,—and as to acts
relating to the laying oiit, etc., of
streets in cities: .fi^ Lexington Ave.,
92 N. Y. 639 ; Be Woolsey, 95 Id.

135. It was, indeed, held in New
York, that the exception from its

operation of two out of sixty coun-
ties in the state, did not render it

local : People v. Plank Road Co.,
86 N. Y. 1. Compare, however,
State V. Hudson Co., (N. J.) 9
Centr. Rep. 601, where it was held
that the exception of one county
''endered the act unconstitutional

;

and see, to same effect, Davis v.
Ciark, 15 W. N. C. (Pa.) 209;
Scranton Seh. Distr. App., 113
Pa. St. 176, 190.
" See Dartmouth College v.

Woodward, 4 Wheat. 519

;

Pennoyer v. Neff, 95 U. 8. 714;
McMillen v. Anderson, Id. 37;
Pearson v. Yewdall, Id. 394 ; Dav-
idson V. Niew Orleans, 96 Id. 97;
Taylor v. Porter, 4 Hill (N. Y.)
140 ; Stuart v. Palmer, 74 N. Y.
183 ; Zeigler v. R. R. Co., 68 Ala.
694; Craig v. Kline, 65 Pa. St.
899, 413 ; Palairet's App., 67 Id.
479, 485; Philadelphia V. Scott, 81
Id. 80 ; Exp. Steinman, 95 Id. 330;
State V. Dbherty, 60 Me. 504;
State T. Allen, 2 McCord (S. C.) 55
(but see Pox's App., 113 Pa. St,r

337); South Platte Land Co. v.
Buffalo, 7 Neb. 353 ; Wright v.

Cradlebaugh, 3 Nev. 341 ; St.

Louis, etc. Ry. Co. v. Williams,
(Ark.)5S. West. Rep. 888; Cooley,
Tax'n, 363 ; Cooley, Const. Lim.,
433-439. A proceeding in equity
is " due process of law :" McLane
V. Leicht, 69 Iowa, 401.
" Cooley, Const. Lim., 73, 73.

See, as to the meaning of the
phrase, ante, 8 379. See State v.

Dolan, (Mo.) 6 8. West. Rep, 366,
that an act requiring courts to take
judicial notice of the population of
cities according to the last enume-,
ration, is not an ex post facto law.
The prohibition against such legis-

lation applies only to legislation

concerning crimes : Exp. Sawyer,
134 U. 8. 81 L. ed. 402.
" Baldwin v. Philadelphia, 99

Pa. St. 164 : within the meaning
of a provision that no " law" shaU
extend the term of a public oflBcer,

or increase or diminish his salary,

etc. (Comp. post, note 83.) 8ee
Wayne Co. v. Detroit, 17 Mich.
390; Fennell v. Bay City, 86
Id. 186,—post, g 508 : and comp.
Exp. Schmidt, 34 8. C. 363, where
it was held that an offence against

a city ordinance is not the same
as an offence under a statute,

nor to be prosecuted by indictment
nor tried by jury. A state consti-

tution, however, is a "law " with-

in the meaning of art. i., sec. x.,

cl. 1, of the federal constitution

forbidding laws impairingthe obli-

fation of contracts: R. R. Co. v.

IcClure, 10 Wall. 611; and see

Beckman v. Skaggs, 59 Cal. 541,

post, § 633. As to the meaning of
"same offence," Fifth Amendment
U. S. Const., as requiring the

offence to be the same both iu

law and in fact, see ante, § 388,

TJ. 8. V. Oashiel, 1 Hugh. 663.

In other cases, "same" may
mean not the specific, identical

thing, but of a kind or species

:

Craps v. Brown, 40 Iowa,, 487,

493,—as where a contract pro-

vided for drawing out of a ven-

ture "the same property" the
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agreements of county commissioners,"—where a phrase has

both a technical and a popular meaning, the former, which

would ordinarily prevail in a statute, will be discarded for

the latter in a constitutional provision." Indeed, the lan-

guage of the constitution, owing its whole force to its rati-

fication by the people, is always to be taken in its common
acceptation, its plain, ordinary, natural, nntechnical sense ;"

unless the very nature of the subject indicates, or the context

suggests, that it was used in its technical sense." It must

also be presumed that the people who adopted the constitu-

tion understood the force and extent of the language used,''

and that the language has been employed with sufiicient

precision to convey the intent." It follows, that, where the

words of a constitutional provision, taken in their ordinary

sense and in the order of their grammatical arrangement,"

embody a definite meaning, which involves no absurdity or

conflict with other parts of the same instrument, the mean-

ing, thus apparent on the face of the provision is the only

one that can be presumed to have been intended, and there

is no room for construction." It is not allowable in a con-

stitution, any more than in a statute, to interpret that which

lias no need of interpretation." Nor, as will be seen here-

after, can the inconvenience or hardship that may ensue the

parties put In : Brockway v. Row- Id. 338 ; Weill v. Kenfield, 54 Cal.

ley, 66 111. 99. But see Chahoon 111 ; Manly v. State, 7 Md. 135

;

V. State, 21 Gratt. (Va.) 822, where State v. Mace, 5 Id. 837 ; Green-
" similar" jurisdiction was con- castle Tp. v. Black. t> Ind. 557;
stnied to mean " same " jurisdic- Carpenter v. People, 8 Col. 116 ;

tion. Sedgw., 553 ; Cooley, Const. Lira.,
" Crawford Co. v. Nash. 99 Pa. 71 ; Bish., Wr. L., § 92.

St. 253, as to officers appointed by " Weill v. Kenfield, supra,
them. " Henshaw v. Poster, 9 Pick.

'* State V. Mace, 5 Md. 337 ; (Mass.) 812, 816.
Manly v. State, 7 Id. 135; Weill v. 's Hills v. Chicago, 60 111. 86;
Kenfield, 54 Cal. 111. As between Cooley, Const. Lim., 68, and
a meaning acquired under the cases in note 2.

jurisprudence of our country and " As to the inadmissibility of a
that of another, «.j7., England, the ti'ansposition of clauses in the
former, in case of difference, is to interpretation of a section of the
be preferred : The Huntress, Dav. constitution, see Ogden v. Saun-
82. ders, 13 Wheat. 213, 267, 368.
" Gibbons v. Ogden, 9 Wheat. «» Newell v. People, 7 N. Y. 9,

1, 188 ;
Hills v. Chicago, 60 111. 97 ; Hills v. Chicago, 60 111. 86

;

86 ; Beardstown v. Virginia, 76 Id. Springfield v. Edwards, 84 Id.

84 ; Springfield v. Edwards, 84 Id. 626 ; Cooley, Const Lim., 68, 71
626 ; Com'th' v. Clark, 7 Watts & " Beardstewn v. Virginia, 76
8. (Pa.) 127 ; Cronise v. Cronise, 111. 34.
54 Pa. St. 255 ; Page v. Allen, 58



§ 508] OONSTITDTIONS. 715

enforcement of a provision conched in Buch unmistakable

kngnage, justify its modification by construction ;" and no
considCTations of supposed policy can be regarded in arriving

at the meaning :
" the whok line of this argument is disposed

of by the phrase 'Ita lex scripta est.'"" "No accepted

canon of construction," eays the Supreme Court of Michigan,
" can justify us iii adding to the constitution qualifying words

of our own, suggested only by outside considerations, which

mayor may not have been pf weight with the convention in

framing, or the people in adopting that instrument.""

§ 508. [Afewinstancesof the application of this principle

of constitutional construction may not be out of place here,

and may serve to illustrate its bearing and effect. A provision

of the California constitution," requiring every bill, before

becoming a law, to be " read three timesj" unless, in case of

urgency, that requisition be dispensed with by a two-thirds

vote of the house, is construed as requiring, according to its

plain import, that every bill, before becoming a law, shall

be read at length, not only by its title, on three separate

days in each house, unless, in the case of urgency, two-thirds

of the house where the bill is pending shall, by a vote of

j'eas and nays, dispense with the provision, either as to the

manner of reading, or as to the reading on separate days."

A provision of the Michigan constitution," that "all fines

assessed and collected in the several counties and townships

for any breach of the penal laws shall be exclusively applied

to the support of such libraries " as the Legislature is required,

'' See post, § 524. a prohibition against tlie appoint-
" Weill v. Kenfield, 64 Cal. Ill, ment of a senator or representative,

117 ; Hills V. Chicago, supra. to any civil office, during the time
^ Wayne Co. v. Detroit, 17 for which he was elected, forbid

Mich. 390, 401. In People v. his election to such an office ; Car-
Squire, (N. Y.) 10 Centr. Rep. 437, penter v. People, 8 Col. 116.

it was held that art. 3, § 17, N. Y. " Art. iv, §^15.
Const., providing that "No Act " Weill v. Kenfleld, supra. See,

shall be passed which shall provide on tbis subject, Cooley, Const,
that any existing law, or any part Lim., 168, and compare post,

thereof, shall be made or deemed a § 536. But such a provision does
part of said act, or which shall not apply to amendments made to

enact that ainy «Kisting law, or any a bill : People v. Wallace, 70 111.

part thereof, shall be applioabte, 680. Comp. ante, § 191, and post,

exaept by inserting it in such act," § 534.
did not apply to an act purporting " Art. xiii, § 18.
to amend existing laws. Nor does
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by a preceding clause in the same section, to establish in

each township, was held to apply to snch penal laws of the

state as imposed punishment by fine and imprisonment,"

and not to the numerous forfeitures and penalties growing

out of ,the breaches, of duty that partake of the nature o^*

civil grievance or merely local wrong, and which do not

come within the category of criminal conduct." The word

" session," in a provision of the New York constitution,

authorizing the governor, when the senate was not in session,

to fill vacancies in certain offices, was held to mean, not a

session in its tecl^nical sense, but a present acting or being

of the senate as a body ; so that the senate was to be deemed

not in session, within the meaning of the phrase, and the

power referred to as existing in the governor, when the sit-

tings were terminated or interrupted by a long adjournment,

although, there having been no final adjournment, the ses-

sion, strictly speaking, continued." Again, it has been held

that the term " municipal corporations " was not to he taken

to mean quasi-municipal corporations, to the exclusion of

municipal corporations generally so known."
, A provision

declaring disqualified from holding office and from exercis-

ing, for four years, the right of sufirage, any pereon, who,

while a candidate for office, should violate " any election

law " of the state, covers the case of one who, in such cir-

cumstanceSj violates a law regulating primary elections."

Apd in a constitutional prohibition against increasing or di-

minishing the salary or " emoluments " of any public officer

during his term of office, the latter term was held to include

any perquisite, advantage, profit, or gain arising to one from

the possession of a public office ; e. g., where it was the

official duty of a sheriff to board prisoners in the county

jail, the sura secured to him by law as compensatiph for this

" Wayne Co. v. Detroit, supra. '^ People v. Pancher, 50 N. Y.
"Fennell v. Bay City, 86 Mich. 888.

186. Butthepenalprovisionsof a " Carpenter v. People, 8 CoL
state law are not superseded by an 116, 135.
unnecessary ordinance to the same " Leonard v. Com'th, 112 Pa.
eflect: Wayne Go. v. Detroit, St. 607.
supra.
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•ervice." A provision" that each stockholder in a corpora,

tion shall be liable, over and above the stock owned by him

and the amount nnpaid thereon, to a farther sam equal in

amount to such stock, refers not only to stock subscribed for

by him, but also stock distributed to him as a dividend."

The technical fiction that the entire session of a court is held

on the first day thereof, does not, in a constitutional pro-

vision allowing exceptions to be taken, etc., during the whole

of the " sitting," permit the reading of the latter word as

synonymous with " term ;" but such a provision is to be re-

garded merely as extending such right, ordinarily to be

exercised at the time the ruling, etc., is made, during the

whole remainder of the day's sitting and before adjournment

for the day."

§ 509. External Ciroumstances. History. Debates.— [It is but

a corollary—applicable both to statutes and to constitutions,

though perhaps more strongly to the latter—of the principle

already stated, that the intent of a provision must be found in

the instrument itself ; that no effect can be given to an inten-

tion not expressed by its language ; that the question for the

interpreter is not what the framers meant, as distinguished

from what the language expresses, but simply what is the

meaning of the words ;" that, if they convey a definite

meaning, involving no absurdity, no contradiction of other

parts of the instrument, that meaning, apparent on the face,

is to be adopted ;" and that, where the text is plain and un-

ambiguous, courts are not at liberty, in putting an interpre-

tation upon it, to search for its meaning beyond the instm-

"* Apple V. Crawford Co., 105 Hartford, 54 Conn. 440. But con-
Pa. St. 300. Comp. State v. tinuance in office was, in Smith v.

Spencer, 91 Mo. 206; State v. Waterbury, Id. 174, declared to
Dillon, 90 Id. 229, post, § 519. mean continuance under one
Under the 24th Amendment of the appointment, not under a re-ap-
Connecticut constitution, forbid- pointment.
ding the increase of compensation ^ Ohio Const., Art. xii, § 3.

of a public officer, to take eflEect " See Brown v. Hitchcock, 36
during his continuance in office, Ohio St. 667; Aultman's App., 98
the vote of city councils to pay a Pa. St. 505.
joint standing committee for servi- '' Costigin v., Bond, 65 Md. 123.
ces rendered, the office of council- " Beardstown v. Virginia, 76
man being one without compensa- 111. 34.

'

tion and the services those ordi- *' Hawkins v Carroll Co., 60
narily rendered by such a commit- Miss. 735.
tee, was held illegal : Garvey v.
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ment itBelf," or to resort, for that purpose, to extrinsic facts

and circumstances." But, as in the case of statutes, this

rule extends only so far as the language of a constitutional

provision is plain and unambiguous,—though, in the latter

case, no ambiguity would arise from the mere feict that a

phrase is susceptible of a technical as well as of a more

popular meaning, the latter being ordinarily preferred,"—and

where, understood in that sense, it raises no conflict with

other provisions in the same instrument, and gives occasion

to no absurd effect. An intention to produce such results

cannot, of course, be imputed to the fi-amers of a constitu-

tion, or to the people adopting it," any more than to the

Legislature in passing a statute. And heuce, to avoid them,

aids in the construction of constitutional provisions are

recognized as permissible, analogous to those allowed in the

construction of statutes.

§ 510. [Thus, it is a sound rule of constitutioQal as well as

statutory construction, that the previous history, the circum-

stances surrounding the foundation of a constitution, are to be

regarded by the courts/' and as part of them, to some extent,

the history of the constitution itself, in the couree of its

preparation at the hainds of the convention that framed it"

The propriety, indeed, ofresorting to the debates in the con-

stitutional convention, upon the adoption of a provision

under construction, has been denied." '
' They are of value

as showing the views of individual members, and as indicating

the reasons for their votes. Bat they give us no light as to

the views of the large majority who did not talk ; much less

of the mass of our fellow citizens whose votes at the polls

gave that instrument the force of fundamental law."" It

will be observed that such a reference is not strictly analo-

gous to a reference to the journals of the Legislature, show-

s' Chesapeake, etc., R. R. Co. v. « Kennedy v. Gies, 25 Mich. 83;
Miller, 10 W. Va. 408. Cronise v. Cronise, 54 Pa. St. 255,

*» Sturges. V. Crowninshield, 4 261; Cooley, Const. Lim., 80, 81.

Wheat. 302, 203; Cooley, Const. See Allegheny Co. v. Gibson, post,

Lim., 68. §611.
" See Ante, §§ 507, 508. ** See Id. ti-Bl.
" See Hills v. Chicago. 60 111. « Taylor v. Taylor, 10 Minn.

86; Hawkins v. Carroll Co., 50 107.
Miss. 785 ; Sturges v. Crownin- " Com'th v. Balph, 111 Pa. St
Bhcild, supra. 865, 380, per Paxson, J.
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ing the various steps in the passage of a statute ; but rather

to a reference to the expression of opinions by individual

legislators upon the signification of its enactments,"—a mode
of construction, which, as to statutes, has been uniformlj

rejected as intolerable :" or perhaps, as, in the adoption of a

constitution, the people at large must be regarded as the leg-

islators, the relation of the convention preparing it for sub-

mission may be still more properly compared to that of a

special committee of the Legislature charged with the draft-

ing of a statute for its acceptance or rejection, and it would

never be deemed legitimate to recur to the debates in the

committee room as a source of the interpretation of a stat-

ute." Yet this great stretcfh of principle seems, upon the

whole, to be sanctioned by judicial authority, in the interpre-

tation of constitutional prdvisions, the theory being, that,

members of the convention having declared that a certain

provision was designed to have a certain effect, and no

member expressing a different view, the people voted for

the constitution in the light of this construction, and

therefore adopted it ;" and the limit of the applicability of

the rule being " that the debates are not to be resorted to

when there is no room for construction ;" but where

the meaning, from any cause, is in doubt, the debates

may be considered ;"" and that even the ascertained under-

standing of the convention is not to be permitted to override

the more natural and obvious meaning of the words, in

which the people adoptingthe constitution must be supposed

to have understood them." Moreover, the circumstances

" See the dissenting opinion 626, 643.
of Qibson, J., in Eakin v. Raub, " I. «., where the text of a con-
12 Serg. & R. (Pa.) 330, at stitutional provision is not ambig-
p. 853 :

" A constitution, ora stal;- uous : Cliesapeake, etc., R. R. Co.
ute, is supposed to contain the v. Miller, 19 W. Va. 408. See Pike
whole will of the body from which Co. V. Rowland, post, § 538.
it emanated ; and I would just as " Springfield v. Edwards, ubi
soon resort to the debates in the supra. And see Catlin v. Smith,
Legislature, for the construction of 2 Berg: & E. (Pa.) 267, 273 ; Fry's
an act of assembly, as to the Election, 71 Pa. St. 302, 306 ; Mor-
debates in the convention, for the rison v. Bachert, 112 Id. 322, 339 ;

construction of the constitution.

"

Elton v. Geissert, 10 Phila. (Pa.)
« Ante, §1 30. 31. 330 ; Cooley, Const. liim., 79, 80.
*' Ante, §§ 33,. 68. See, afea, and cases there cited.

Taylor V. Taylo», 10 Mian. 107, " Cooley, C. L., 80 (cit. State v.

infra. Ma.<^ 5 Md. 337 ; Manly v. State,
" Springfield v. Edwards, 84 111. 7 Id. 135 ; Hills v. Chicago, 60 111.
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attending the deliberations of a convention may be sncl) as

to preclude any consideration of them as throwing a ligiti-

mate light upon the interpretation of the conBtitution that

finally emanated from them. Thus it was said in a case in

Michigan :
" If such debates could ever properly be resorted

to as aids in interpretation, it seems quite obvious that such

rule could not properly be followed in this case. The con-

vention that framed the constitution divided on the first day

of the session, forming .two organizations, and afterward a

joint committee of each reported a constitution that each

wing adopted, and which is now the constitution of our state.

As well miffht we resort to the debates in a committee room.''"

§ 511. Preamble.—[It is evident, that, only in the most

general way, can the preamble of a constitution infinence the

construction of its provisions. As affecting the general

character of the instrument, it has, indeed, been resorted to.

The weight attached to the phrase " we, the people," in the

preamble of the federal constitution, and the arguments based

upon it, are a familiar instance of this species of construc-

tion." In a recent and elaborately considered case," an argu-

ment was drawn, as to the general intent of a new constitu-

tion to abrogate previouslegislation, from the different object,

of the first constitution adopted by the state, as shown by

its preamble. " The preamble to the constitution [of 1776]

TOcites the rights of the people and the oppressions of the

crown, and declares that all allegiance and fealty to the

said king and his successors are dissolved and at an end, and

all power and authority derived from him, ceased in these

colonies. It is not diflScult to understand why this principle

should be asserted in a constitution that was the outgrowth

of a revolution, and of a total severance of all political rela-

tions between the colonies and the mother country. In its

application to the present times we must not overlook the tact

that the conditions are essentially different. The convention

of 1873 was not throwing off the yoke of an oppressor and

86 ; Beardstown v. Virginia, 76 Id. " See Martin v. Hunter's Lessee,

84, all supra); Pike Co. v. Row- 1 Wheat. 304, 334.
land, 94 Pa. St. 238, 249. '» Allegheny Co. v. Gibson, SO
" Taylor v. Taylor, 10 Minn. Pa. St. 397.

107.
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abrogatiug laws imposed upon the people by a parliament

not in,sympatliy -with their views, and in whose deliberations

they, had no voice. The convention was simply the people

of ths state, in a representative capacity, it is true, sitting in

judgment upon their own acts, altering and modifying their

own constitution to suit the progress of the age, and chang-

ing their own laws where deemed essential to the welfare of

the state. To such a body, so constituted, no intention to

abrogate all that had gone before can be imputed, unless such

intention be clearly expressed.""

§ 512. Titles or Captions of Articles, etc.—[Perhaps, even leSS

importance is to be attributed to the titles of the various

subdivisions of a constitution, than to similar features in

statutes." It is said that scarcely any significance can be

attached to the wording of the captions or titles of the several

articles of a constitution. " At most, they do not profess to

indicate more than the general character of the articles to

which ,they are prefixed. That they are intended as critical

and precise definitions of the subject matter of the articles,

or as exercising restraining limitations'upon the clear expres-

sions therein contained, cannot be pretended."" Hence the

fact that a particular article, according to its title, purports to

treat of municipal officers, will not preclude an application

to sneh of the provisions of another article referring broadly

to "all oflicers," "officers," "appointed officers," "officers

elected by the people," and " civil officers."'"

§ 513. Schedule.—[The schedule of a constitution is a

temporary provision for the preparatory machinery necessary

to put the principles of the same in motion without disorder

or collision." It forms, indeed, a part of the constitution,

so far as its temporary purposes go, and to that extent is of

" Ibid., at p. 406, per Paxson, J. " Houseman v. Com'th, 100 Pa.
" Ante, §§ 69, 70, to the cases St. 233, 231, per Green, J.

cited with which, may be added '" Ibid. Compare, however,
Cookv. Fed. Life Ass'n. (la.) 35 Pierce v. Com'th, 104 Pa. St. 150,
N. West. 500, where an act "relat- 155, and Baldwin v. Philadelphia,
ing to insurance and Are insurance 99 Id. 164. 170, where such head
companies," but published under a ings or titles were referred to, in-

heading "Relating to Fire Insur- cidentally, in aid of construction,
ance," was held, nevertheless to " Com'th v. Clark, 7 Watts &
apply to all insurance companies. 8. (Pa.) 137, 183.



722 CONSTITUTIONS. [§513

equal authority with tJie provisions in the body of the instru-

ment upon the various departments of the state." But its

uses are temporary and auxiliary, and its purpose is not to

control the principles enunciated in the constitution itself,

but to carry the whole into effect, without break or inter-

val." Thus, a certain section of a constitution declared that

" all officers whose election or appointment is not provided

for in this constitution, shall be elected or appointed as shall

be directed by law." The election or appointment of canal

commissioners was not provided for by the constitution, and

was consequently to be provided for by law. A provision

in the schedule of the constitution declared that the appoint-

ing power should remain as theretofore, and that all officers of

the executive department should continue in office until the

Legislature should pass the necessary laws, and appointments

be made thereunder. Previously to the adoption of the

constitution, the canal commissioners were appointed. They

were consequently to remain in office until laws for elections

and new appointments should be made. But the schedule

further directed that the first Legislature, under the new

constitution, should pass those laws. This the first Legis-

lature failed to do, in consequence of a difference that took

place between the senate and the house of representatives.

An Act passed by a subsequent Legislature on the subject

was assailed as being, unconstitutional, it being claimed that

the power of the Legislature to pass such an act expired

with the first Legislature under the new constitution, and

that consequently the right of appointment remained with

the executive. It was held, however, upon the principles

stated concerning the function of the schedule, that it could

not control the principles or construction of the constitution

itself; that,' therefore, the provision as to tlie time when the

Legislature was to exercise the power given it in the premises,

must ba deemed merely directory; and that the legislation

referred to was consequently valid and constitutional." Nor

•' Stewart v. Crosby, 15 Tex. " Com'tli v. Clark, supra.

546. (Comp. Cora'tli v. Leib, 9 Watts
" Com'th, V, Clark, supraj Hat- [Pa.! 200, where it was held that

rison v. Couvtright, 4 Luz. L. the first Legislature having oxe^
K> ff. (Pa.) 297; 7 Leg. Gaz. 406. cised a power of legislation
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can u pi-ovision foond among the temporary provisions of the

seliedule be given the effect of supplying permanently an

omission in the body of the instrument which may have

been designed and cannot be regarded as an oversight. So,

where the body of the constitution contained a provision to

tlie effect that certain designated officers should, in certain

cases, hold over, and among the provisions of the schedule

was found one of similar purport concerning certain other

ofBcers not in'cluded in the constitutional provision, nor in

any pai-t of the constitution permitted to hold over,^ it was

held that the provision in the schedule was shown by its place

iii-the same to be intended as temporary merely, as otherwise

it Would have been put in the body of the instrument ; that its

omission frofli the latter could not be presumed- to. be an

oversight merely, to be supplied by a transfer of the

scheduled provision ; bat that the enumeration of the per-

sons in the permanent provision was rather to be treated as

an exclusion- of those designated in the temporary one."

coilfertfed upon it by another sec-

tion of the same sishedule—^that of
dividing the associate judges of the
common pieas courts into classes,
in. order tbat they might he dis-

placed in turn, accoiding to sen-
iBiiiy of commission, in a, certain
number of years,.—a subsequent
Legislature could not remodel the
olassMcation then established on
the ground of mistake; because the
power was exhausted by' the exe
eulion of it and was then gbne,

tain injunctions^ mandam<iS' to
courts of inferior jurisdiction, and
quo warrantb to certain state offi-

cers; and declared that it should
not exercise any other original

jurisdiction ; and''§ 11 of thesched-
U'le provided that all courts of
record and all existing courts.

Which Were not specified in the
constitution, (see § 633), should
continue in existence, up to a cer-

tain date without abridgment of
jurisdiction, it was held that the

and because the later legislation ' Supreme Court retained jurisdic-
Would have come tt)0 late for the
ol>jeot, the period for the expira-
tion of commissions of the first

class having' already elapsed before
tlie second attempt at legislation
was made.) And see ilton r.
Geissert; lO'Philfet, (Pa.) 33ft, where
it was held that a provision in the
schedule sating eixisting officers,
"unless otherwise provided in this
constitution," did not save the
office of iBaiiher inspectbr, the con-
stitution dfeclarlng' that "no state
office shall Becominued or created
for the inspection or measuring of
any nierch'aiidize," eteJ. See infra,
note 78.), And where art;. 5, § 3,
of a constltutio'u gavethe Supreme
Oourt original jurisdiction in cer-

tion inmandamus only as to courts
of inferior jurisdiction : Com'th v.

Sartranft, 77 Pa. St. 154.
<» State V. Taylor, 15 Ohio St.

137. See, however, Com'th v.

fattison, lOff Pa. St. 165, where it

was held that.§ 16 of the schedule
of Pa. constitution of 1874, that

"after the expiration of the term
of any president judge of any
court of common pleas, in com-
mission at the adoption of this

constitution, the judge of such

courts learned in the law and oldest

in commission, shall be the presi

dent judge thereof," applied- no\

only tfl judges whose commission*
were in force at the time of the

adoption of the constitution,^ bui
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§ 514. Context. Bill of Rights.—[As in the case of a statute,

60 in that of a constitution, it may be regarded as at least

prima facie true that the same, or • substantiallj same,

expression is used in the same sense wherever it occurs."

It is essential, therefore, in the construction of a constitutional,

as well as in that of a statutory provision, that the entire

instrument be considered in order to ascertain the sense in

which a particular expression is used." Thus, to illustrate

by a few recent instances, a constitutional provision confer,

ring upon the governor of the state the right and duty of

filling vacancies in elective offices until the next or second

sncceeding " general election," as the case might be, was, by

comparison of the various articles of the constitution, ascer-

tained to mean the general election occurring in the month

of November, and not to apply to offices to be filled at the

February election ;" and by the same method, a provision

that the judge " oldest in commission " should be president

judge of a court, was found to refer to the judge oldest in

continuous service." More especially does this principle

apply where the text of a provision contains expressions

calling attention to, and assimilating its own phraseology to

that of, other parts of the instrument. So the nature of the

residence required by the constitution of Pennsylvania, in

order to confer the right of voting, was at least partially

determined from a comparison of various other provisions,

one of which, evidently contemplating a permanent residence^

by using the phrase " as aforesaid" stamped the others with

the like character." But, considering the vast variety of

matters treated of in a constitution and the necessary gener-

ality of its language, the principle in question is obviously of

less force and value in its application to the terms occurring

in such an instrument, than in the case of a statute confined

to a single subject and purpose. " In common language,

also to all judges who might be Moers v. Reading, supra; Cooley,

subsequently commissioned; i. e., 0. L., 70; 71, and cases there cited,

that it was of permanent, and not «' People v. Callen, 101 Pa. 8t.

of merely temporary, force. 875.
•» Moers v. Reading, 31 Pa. St. •» Com'th v. Pattison, 109 P».

188, 301; Cooley. C. L.. 74, clt. St. 165, 170.
Brien v. Williamson, 8 Miss. 14. '» Fry's Election, 71 Pa. St. 302,

«' Manly v. State, 7 Md. 135; 306.
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the same word has different and various meanings, and the

peculiar sense in which it is used in any sentence is to be

determined by the context."" " It does not follow, either

logically or grammatically, that, because a word is found in

one connection in the constitution with a definite sense, there-

fore the same sense is to be adopted in every other connection

in which it occurs."" Great caution is, therefore, to be

observed in applying this principle as a rule of constitutional

construction."

§ 515. [A comparison of the whole instrument, however,

as in the case of statutes, serves still another and more impor-

tant purpose. Similarly to the rule applicable to parts of the

latter," though probably not quite to the same extent," a con-

struction which raises a conflict between parts of a constitution

is inadmissible, when, by any reasonable interpretation, they

may be made to harmonize ;" and equally inadmissible is a

construction which would nullify or disregard any portion,

any provision, clause, or word in the instrument." " One part

may qualify another so as to restrict its operation, or apply

it otherwise than the natural construction would require if

it stood by itself ; but one part is not to be allowed to defeat

another, if by any reasonable construction the two can be

made to stand together."" A striking application of this

principle occurred in the construction of two provisions of

the constitution of Pennsylvania, the first of which declares

'that each house of the Legislature shall judge of the election

and qualification of its members; the other, that the trial

and determination of contested elections of members of the

Legislatures, and other oflSeers named, shall be by the courts

of law under general laws, to be enacted by the Legislature.

" Cherokee Nation v. Georgia, connection in wliicli they occur,
5 Pet. 1, 19. Still, in that case, see Potter's Dwavris, 678.
the word " foreign " in connection " See ante, §§ 35-41.
with "state" and "nation" was "See Houseman v. Com'th;
held to have the same meaning, to Cantwell v. Owens, infra,
the exclusion of Indian tribes. See " People v. Wright, 6 Col.93.

g 533, u. 208.
'

" Cooley. C. L., 71.
" Story, Const., § 454. "Ibid. In case of irreconcilable
" Cooley, C. L., 75. For gome repugnancy, the provision last in

illustrations of the use of -wbrdE, order of time and local position is

in the federal constitution, in dif- said to prevail: Quick v. White-
ferent senses, varying with the water Tp., 7 Ind. 570, cited ibid.,

note 3.
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It was Jield th,at the latter provision did not take from each

IwAneh of the legislature the power given it by the former,

but was inftended ojjly to provide for a method of procuring

<ind presenting to the same the evidence and inforroation

necessary for an intelligent decision, and tp secure early

action." Whilst, however, it may, in general, be laid down

chat tlie intent of a particular provision of a constitution is

to be gathered from the whole of it," it is intimated that an

argument from the reading of other clauses as to the con-

ttruction of a particular one, is of force only where the

meaning of the latter is dubious, or, at least, that such an

argument becomes far less persuasive where the meaning of

the provision is not doubtful." In the latter case, indeed,

it is said that the courts have no right to place a different

meaning on the words employed, because their literal inter-

pretation may happen to be inconsistent with other provisions

of the instrument concerning other subjects."

§ 516. [The Bill of Eights and the Constitution are also

to be construed together ;" and it has been held, that, if the

provisions in the body of the constitution differ from those

of the bill of rights, the former must limit and qualify the

latter to that extent."

" McNeill's Elect'n, 111 Pa. St. the power or discharge the duty in

235. Bee this case, also ante, § 181. the particular instance is as man-
"" District Tp. V. Dubuque, 7 datory aS the geiieral prohibition

:"

Iowa. 862; People v. Potter, 47 San Francisco, etc., R. R. Co. v.

N. Y. 375. State B'd of Equalization, (Cal.) 13
SI Hoiispman v. Com'th, 100 Pa. Am. & Eng. R. Cas. 848 (Syll.)

St. 222, 231. See, also, Elton v. Geiss^t, 10
^^ Cajntwell v. Ovens, 14 Md. Phila. (Pa.) 330, 383 ; supra, note

215. And it has been held that 64.
the r'jle that an ascertained gen- ** Baltimore v. State, 15 Md.
oral intent will control a particular 876. And that proyision? of the
one muBt yield, where the latter schedule are to be construed with
is plainly expressed, in which case reference to, and in harmony with,
effect must be give» lo it, though provisions of the body of the con-
apparently opposed to the general stitutiow, see ant*, § 513, and note
intent deduced from other parts: 64.
Warren v Shuman, 5 TeK. 441, " Ibid. It would seem, bow-
cited in Cpoley, C. L., 71, note 8. ever, in view of tlie importance
" Jf iin one section, a power is spe- attached by popul^ seatjment tp
cifically confeued, or a duty the provisions of a bill of rights,

specially enjoined, which 'n gene- (see as to effect of the want of it in

ral terms, is prohibited by other the federal coj)stitution/3 Banor.,
sections, tlie power or duty Hist. Const., pp. 873, 891% »3 the
speciajly conferred or enjoined very foundation upoa wWch the
constitutes an exception to the gen- organic law is built MP, tli»t the
eral rule

;
the direclion to employ reverse of the decision above cited
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§ 517. Superseded and Suooeeding Constitutional Provisions.

—

Statutory provisions, which have expired or been repealed-

may, as has been seen," be looked at as aiding the construc-

tion of other provisions and enactments in pari materia.

Similarly, clauses that have been eliminated from a eonstitu

tion by amendment, may be referred to in aid of the inter-

pretation of others originally associated with them and

remaining in force." And with equal propriety, the difEer-

ences between the provisions of a new constitution and those

of a previous one, and the construction placed upon the lat-

ter when in force, may be regarded by the courts in ascer-

taining the purpose and real meaning of the new provis-

ions." Conversely, as will hereafter be seen, identity of lan-

guage in an old and new constitution may determine the con-

struction of the latter in accordance with the construction

placed upon the former."

[And as a statute may sometimes be best interpreted by

reference to a subsequent one," so a restriction in a later or

amended constitution upon the exercise of a power assumed

to exist under a former one, has been referred to as " a clear

recognition of the power, outside of the restriction.""

§ 518. Expansion and Restriction by Reference to Subject Matter

and Object.—[Inseparable from the history of a constitution

and the facts surrounding its cre&tioii, and therefore a potent

element in the construction of its general terms, is the con-

sideration of the objects and purposes to be accomplished, or

the mischiefs designed to be remedied or guarded against."

In the interpretation of statutes, these reflectious may enlarge

or restrict the natural and literal significance of the words

would be the more obvious and 255, 261.

acceptable conclusion. " See Cooley, C. L., 79 ; People
^ Ante, §§ 48, 49. v. Chautauqua Co., 43 N. T. 10.

™ Fletcher v. Peck, 6 Cranch, See, as an instance, the doctrine

139. stated and established by decisions
" See Houseman v. Com'th, 100 collected, in Cooley, C. L, 26, and

Pa. St. 222, 230 ; Buckalew, Const, ife Fitzpatrick, (R. I.) 5 New Eng.
of Pa., pp. 45-46, cit. People v. Rep. 675, that the first ten Amend-
Blodgett, 18 Mich. 147. See post, ments of the U. S. Constitution are

§ 581. to be understood as limitations
*' Post, ^ 530. upon the powers of the federal
" Ante, § 47, government only, except where the
" Cronise v. Cronise, 54 Pa. St. statutes are expressly raentioned
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used," and they are applicable with the same effect in the

interpretation of constitutions." Thus, as an example of

the extending influence of this rule, the phrase " counties

and townships," in the provision of the Michigan constitu-

tion already referred to," was held to include all the muni-

cipal divisions of the state, the word " townships " being

understood in a generic sense ;" and under the provision of

the Pennsylvania constitution requiring " municipal and

otlier corporations and individuals invested with tlie privilege

of taking private property for public use," to make just com-

pensation for property taken, injured, or destroyed, it was

held that a borough was so liable in respect of property

taken for a highway, although not directly invested with

the right of taking private property for that purpose, but

doing so by invoking the authority of the courts to complete

the act of appropriation." On the other hand, the language,

especially of constitutions, is not to be measured by mathe-

matical rules, but is, in the nature of things, subject to

many implied exceptions and qualifications," arising froni

the application of general phrases to a variety of subject

matters, and from the impracticability of providing, in a

general scheme, for every possible detail or contingency that

may arise. In illustration of the restrictive effect of a due

consideration of the subject matter, purpose and scope of a

provision upon the construction of general words occurring

in it, may be cited the interpretation of the prohibition

placed by the constitution of Tennessee upon the Legislature

as to the passage of statutes creating corporations, or increas-

ing or diminishing their powers by special law, as inappli

cable to municipal corporations, the scope and purpose of

the provision having no possible bearing upon such, and the

subject matter of the provision and the object of the re-

striction having reference to such legislation only as affect-

ing individuals and private corporations." So, a provision

" Aute, §§ 73 et seq., 113 et » Ibid,
seq-

, ^ " Hendrick'B App., 108 Pa. St.
" People V. Potter, 47 N. Y. 875

;

858, 361.
and see Moera v. Reading, 21 Pa. " Kennedy v. Gies, 25 Mich. 88.
St 188, 300. «8 State v. Wilson, 12 Lea

,/ ,'"'L^*y°^ *^"- ^- Detroit, 17 (Tenn.) 246 ; Ballentine v. Pulaski,
Mich. 390, iinle, S ^08. 15 Id. 6.33. And 8e«, for a slmilur
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in a constitution declaring void all charters or grants of

special or exclusive privileges under which a bona fide

organization and commencement of business should not have

taken place at the time of its adoption, was held intended to

extinguish a vast number of charters obtained for speculative

purposes, under which no such organization or commence-

ment of business had been efEected, but which were being

hawked about to the manifest shame of the commonwealth,

but never designed to repeal an act of assembly conferring

certain powers upon a municipality as to the construction of

water works and the supplying of water to its citizens, for

the mere reason that it had not been exercised in whole or

in part." Again, a provision forbidding the Legislature by

any law to create, renew or extend the charter of more than

one corporation, was held not to be violated by an act giving

building associations, whose charters had expired, the right to

sue upon outstanding mortgages ; the purpose of the provis-

ion being " to prevent improper combinations from obtain-

ing privileges detrimental to the public welfare . . not to

prevent the Legislature from giving to other corporations,

which had fulfilled their general purposes, authority to collect

and distribute their remaining assets.""'

§ 519. [So, again, the term " inhabitant," " resident," " per-

son," may have an enlarged or restriqted meaning, according to

the purpose evinced by the provision in which it occurs. Thus^

in a clause requiring one, in order to be qualified to serve as

a representative, to have been, for one year next preceding

his election, an " inhabitant " of the district for which he is

chosen, that phrase was held obviously to imply a require-

ment of citizenship, but not of citizenship for an entire year

;

80 that an alien who had been an inhabitant for the required

length of time, but naturalized within a year preceding his

election, was qualified."' Under a provision requiring as a

construction of a similar provision, cbange its name and extend its

Moers V. Reading, 21 Pa. St. 188. road an act renewing or extending
" Lehigh Water Co.'s App., 103 a special act of incorporation :

Pa. St. 515, 528. Atty-Gen. v. Joy, (Mich.) 16 Am.
'»'' Cooper V. Oriental 8. & L. & Eng. ,R. Cas. 643, 651.

Ass'n, 100 Pa. St. 402, 407. Kor is ">' Op. of Justices, 123 Mass,
an act enabling a railroad company 594.
ineorpoiated under a special act to
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condition precedent of the right to vote a residence in the

state for a certain length of time, and in the election district

or precinct for a prescribed period, the word " residence," it

would seem, should be understood in its strict and technical

sense, as implying a permanency of abode; for the object of

such a provision clearlj' is to " prevent frauds by ' colonizing,'

or bringing voters into the precinct immediately on the eve

of election.'"" And such has accordingly been its con-

struction, with the effect of excluding students temporarily

sojourning at an institution of learning, from the right to

vote in the election district in which they may, at the time,

be dwelling.'" A sipiilar technical constrnction, required in

connection with the subject matter, was placed npon the

word " property " in the interpretation of a constitutional

provision requiring corporations invested with the right of

taking private property, to make just compensation for the

same, when it was held that the laying of a pipe-line under

a public road in a rural district though a person's land was

such a taking of private property as required compensation

to the owner of the fee,—the land, upon the constrnction of

the road, having been subjected only to a servitude as to the

surface occupied by the road.'" Under the Fourteenth

Amendment of the federal constitution, forbidding states to

deny the equal protection of their laws to any "person,"

corporations anthorized to do business in the state are held

to be included.'" A sheriff was held not to be a "state

officer," witliin the meaning of a constitutional provision

conferring on the Supreme Court jurisdiction of appeals and

writs of error, where a state officer was a party."'

loj Fry's Elect'n, 71 Pa, St. 802, •«< Sterling's App., Ill Pa. St.
306. 85. As to such appropriatioa

"" Ibid. ; Vanderpoel v. O'Han- under a street in a city, see Ibid.,
Ion, 68 Iowa. 246. But see p. 41 ; Bloomfield, etc., Co. v.
contra, where the student is eman- Callcins, 63 N. Y. 886.
cipated from his father's family '»» Santa Clara Co. v. R. R. Co.,
and has, at the time, no other 118 U. 8. 804: Singer Manuf'gCo.
domicile : Putnam v. Johnson, 10 v. Wright, 83 Fed. Rep. 121 ; but
Mass. 488; the requirement of resi- this provision does not forbid a
dence being sometimes held in proper classification of corporations
mean simply an absence of present for purposes of state taxation :

intention to change: Dale v. Irwin, Ibid.
78 111. 170: Lincoln v. Hapgood, 11 "» State v. Dillon. 90 Mo. 329 ;

Id. 850 ; Wilbraham v. Ludlow, 99 State v. Spencer, 91 Id 806.
Id. 587. Oomp. Cooloy, C. L., Comp. ante, ^ 508.
754-756.
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§ 520. FreBnmption against UnnecesBary Obange of Ziaw.—[As,

in statates, the presamption against aa intention to change

the existing law beyond the specific purpose of the enactment

jnay create numerous apparent exceptions from the general

language employed,"' so, in tlie oonstruetion of a constitu-

tional provision, a due regard for the existing, whether

statutory or common, law may produce a similar result. A
new constitution, indeed, which does not change the frame

of government, is to be I'egarded, not as a repeal, but as an

araendraent of the prior one."' "It may be called a new
constitution, in the sense in which we call a machine new
after it has left the repair shop. Still the fact remains that

the constitution is but the prior constitution amended ;""'Jor

though the amendments be radical, they are but amendments

where a large body of the prior constitution is retained, and

the frame of the government, i. e., its form or system, remains

substantially the same.'" In such case, no intention to

abrogate previously existing laws in general can be presumed,

in the absence of expression to that effect."' It is, therefore,

a sound rule of constitutional interpretation, that a constitu-

tion is to be construed with reference to previous legis-

lation ;"" and the bearing of this rule is two-fold. " We are

not to presume that the fI'amers of the constitution intended

uselessly to repeat an ordinary and well-established rule of

law," says the Supreme Court of Pennsylvania in a recent

ease."" " On the other hand, had it been intended to limit

their [corporations] power to contract . . or to give a

eonstrnction to their contracts theretofore unknown to the

law, doubtless it would have been so written." In other

words, a reference to the existing law may show the meaning
of a constitutional provision in one of two ways ; either by
pointing to something different from that which is already

covered by an established rule, upon the principle that a

constitutional provision would not be limited to a declara-

"" Ante. §§ 113 et sea. 376 ; and see Daily v. Swope, 47
"'Allegheny Go. v. Gibson, 90 Miss. 367; Brown's App., Ill Pa.

Pa. 8t. 397, 405, 407. St. 72. 80.
'"» Ibid., p. 406. "» Edmundson v. R. R. Co., Ill
"° Ibid. Pa. St. 316, 821, per Gordon, J.
"' Ibid. See this caee, ante, § 518.
'"Baltimore v. State, 15 Md.
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tion of a legal principle existing and recognized outside and

independently of constitutional sanction ; or by indicating

the limits of the intended operation of the provision, upon

the principle, that, in the absence of expressions showing a

design to depart from the previously established law, an

intention so to do will not be unnecessarily presumed, where

the provision under construction may, without such result,

accomplish its manifest purpose and immediate object : and

to the latter rule is to be added its corollary, that an alteration

clearly made by the constitution in the previous law will not

be extended by construction beyond its terms.'" Applying

the lirst of these principles, it was held that the provision

requiring railroad and other corporations taking property

under the right of eminent domain to make or secure in

advance just compensation for property taken, injured or

destroyed, did not include injuries resulting from carelessness

or negligence on the part of their employees ; for for such

injuries the law already held them liable. Applying the

second to the same provision, it was held that a rail-

road company, to which one grants the right to enter upon

his land to construct a road, is not liable to him for damages

resulting as a consequence of the company's entering and

constructing the road ; for the immediate object and purpose

of the provision was to impose the duty of compensation '

upon corporations having the right of eminent domain,

and beyond this change in the law, it was not to be

presumed that any further alteration of it was intended,

such as would have limited the right of such corporations to

contract for the building of their works, or changed the

legal effect of their contracts ; i. e., the application of the

provision was confined to such injuries as arose from the

exercise of the right of eminent domain."' Thus, again, a

constitutional provision giving to the auditor's of counties
" the exclusive power to prescribe and fix the compensation
for all services rendered for, and to adjust all claims against,"

the same, without appeal, was not construed as changing the

well-settled rule of our law that a man is not to be a judge

'" Co.stigin y. Bond, 65 Md. "• Edmundson v. R. R. Co,
123. supra.
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in his own case,"' bat was held never intended to confer upon
a board of auditors the exclusive power to fix the compen-
sation for the services of its own members, and adjust and
allow their own claims; so that a statute fixing their

compensation was not a violation of the provision referred

to."' So, a provision that one accused of a crime shall have
the right to be confronted with the witnesses against him,

does not change the rule of evidence permitting proof by
record,; so that, on a trial for bigamy, certified transcripts

', of marriage records remain receivable as evidence of the

marriages and the dates thereof.'" A requirement that all

elections by the people shall be by ballot, was held to impose

no restriction upon the legislative power to provide for the

ascertainment of the will of persons desiring a territory pro-

posed to, be annexed to a contiguous municipal corporation,

in some other way than by public election."" A provision

that every railroad company shall have the right with its

road to intersect, connect with, or cross, any other railroad,

does not change the existing policy and law of the state as to

the prevention of railroad crossings at grade, when that is

reasonably practicable."" A provision securing to a married

woman her property as if she were a feme sole was held not

to change the common law effect of a conveyance to husband

and wife."' Nor does a declaration in the bill of rights

that, in all criminal prosecutions, the accused has the right

to demand the " nature and cause " of the accusation, abrogate

a statutory rule making it sufiicient to charge a crime sub-

stantially in the language of the act prohibiting and punishing

i^,

—

e. g., to charge the cripie of murder by an allegation

that defendant "did feloniously, willfully and of his malice

aforethought, kill and murder the deceased,"—without

specifying the mode and manner of its'commissioni

—

e. g.,

the instrument or other agency by means of which the

"• See Cooley, C. L., 507-509. "" North. Oentr. Ry. Co.'s App.,
'" Kenaedy v. Giea, 25 Mich. 103 Pa. St. 621.

83. "' Robinson v. Eagle, 29 Ark
"8 State v. Matlock, 70 Iowa, 303. And so. It seems, in Oregon:

229. Myers v. Reed, 17 Fed. Rep. 401.
"» Graham v. Greenville, 67 Tex. And see Fisher v. Trovin, 25 Mich.

63. 847 ; Jaco'js v. Miller, 50 Id. 119.
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murder was perpetrated,'" Again, it waa held tliat taxable

"property," within the meaning of a constitutional pro-

vision, included offices, posts of profit, occupations and trades

because previous legislation had recognized such as proper

subjects of taxation, and there was nothing in the constitu-

tion " indicating an intention to prohibit the imposition of

taxes on any species of property previously subjected there-

to.'""

§ 521. PresumpUon against Bvaslou.—[A constitutional pro-

vision, as well as a statutory one, is to receive such a con-

struction as will frustrate attempts to evade its legitimate

operation.'" A provision that no statute shall take effect until

published, except in cases of emergency, to be declared in

the preamble or body of the enactment itself, cannot be

evaded by means of a subsequent act midertaking to-put into

operation, before publication, a statute containing no such

emergency clause.'" A constitutional prohibition of laws

increasing or diminishing the salaries of public officers dlaring

their terms of office, forbids the alteration of the law so as to

make the amount of the compensation rest in the discretion

of a majority of the judges of a court ;"* and a provision

"= Goerseu v. Com'th, 99 Pa. St. law rules :" Ibid. But, in the

388. absence" of a speciflbation, in the
"' Brown's App., Ill Pa. St. constitution, of the means of carry-

72, 80. As to the influence of the ing a power into effect, such will

common law, although a rule not- be presumed to be intended as

analogous to that formerly de- would interfere with, recognized
clared with reference to statutes : common law rights and relations,

ante, §§ 137, 138; ha* been sought e: g., the authority of parents over

to be applied to constitutional pro- minor children: Com'th v. Downes,
visions " in derogation of the com- 2'4 Pick (Mass.) 227.

mon law :" see Browa v. Fifleld^ 4 '** " Attempts in covert modes to

Hich. 322,, the better opinion is defeat its plain provisions must be
th.at that rule is of even less set aside with the same certainty
legitimate force in ' its appHcatiom as when the methods are open":
to constitutional provisions than in per Green, J., in Scranton Sch.
the construciibn of statutes : see Distr. App., 113 Pa. St. 176,

Cooley,C. li., 73,74; so that, 190-1.
whilst a " constitution shall be •" Cain v. Goda, 84 Ind'. 309.

understood and construed in the But see State v. Yard, 42 N. J. L.
light and by the assistance of the 357, and State v. Ryuo,, (N. J.) 9
common law, and with the fact in Conir. Rep. 36, thait a. constttu-
view that its rules are still left in tional objection to an act may be
force:" Ibid., 73, it is not; " to con- cured by subsequent enactment
trol the constitution," nor is "the in the form of an amendment or
latter to be warped and perverted supplement. Be&Ad€ltndi»i
in its meaning' in order' that no /

"» Apple v. Crawford Co., 105
inroads, or as^ew as possible, may Pa. St. 300.
be made in the system of common
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inhibiting municipal corporations from loamng their credit,

renders unlawfnl, as a mere attempt at evasion, the purchase

by a municipal corporation of a judgment held by a third

party against its creditor, the object of the transaction being

to enable • such third party to collect his claim against his

debtor through the corporation's right to set it o£E against the

latter's claim upon it.'" A prohibition of special legislation

relating to the affairs of counties, is violated by an act

excluding perpetually from its operation counties containing

more than a designated and less than another designated

number of inhabitants."'

"' Barley's App., 103 Pa. St.

273
128 MorrisoB v. Bachert, 113 Pa.

St. 323. Such exclusion deprives
the act of the character of a legiti-

mate act for clas8ificatioii : Ibid', r

a» to the general admissibility of
which, under a restraint upon
special legislation, see New York
V. Squire, (N. Y.) IQ Centr. Rep.
437 ; Roup's Case, 81 Pa. St. (33 S.)

911 r State M. Hudson, 44 Ohio, St.

137 ; Cooley, C. L., 153, note 4.

Tile case of New Yoi-k v. Squire,

sapra, goes a step further, and
declares an act relating to telegraph,

etc., companies, "in any incojpo-

rated city in tliis state, having a
population of 600,000 or over,"

unobjectionable on ihe. score of pri-

vate or local legislittion. "This
act," it is said at p. 440, ""isgeneral,

in its terms applying ta all cities in

the state of a certain class, and to

every corporation carrying on a
business requiring the use ol elec-

trical wires or conductors in such
cities." Compare the decision of the.

Supreme Ct. of Pa., in "Weinman v.

Pass. Ry. Co., 11 Centr. Rep. 54,

where auj act for theineorporation,

etc., o£ street railway companies in

cities of the second and third

classes, was held unconstitutional
as being special legislation. " It

selects,' says the court, at p. 58,
" such companiesas may he.lucated

in cities of the second and third

class and, malies special provisLnns

for them, while all the [other]

street railway companies remain
under the operation of the general

law. This, is just what the Con-
stitution declares shall not be
done. In Morrison v. Bachert,
supra, the phrase " affairs

"

was held to be designedly a
broad one, and not to be restricted

in its meaning so as to exclude
the case of a statute regulating
the fees of a county ofllcer.

See Eitel v. State, 33 Ind. 201,

where a prohibitibn of local legis-

lation, "regulatang county and
to^vnship business," was held not
to affect an act erecting a criminal
court for a particular county.
Compare, under the provision re-

ferred to; as to "affairs" of coun-
ties, etc.,. the decisions of the
Supreme Court of Pennsylvania,
declaring unconstitutional, as an
attempted evasion, the acts of

18 Apr. 1878, and 13 June, 1879,
providing for the holding of courts

m certain cities of the common-
wealth, the cities, in the former
act, being classified geographically,

in the latter according to the pop-
ulation of the counties in which
they might be located : Com'th v.

Patton, 88 Pa. St. 258 ; Seowden's
App., 96 Id. 423. As to evasions
of constitutional provisions for-

bidding the introduction of bills in

the Legislature beyond a certain

time, by introducing, in due sea-

son, a sham bill,, and after the

e&piratibn of the period allowed
for piesentingnew bills, amending
it so as to produce an entirely new
enactment, see Cooley, C. L., 167,

note 3.
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§ 522. PreiumpUon against Ousting Jurisdiction.—[There can-

not, of course, in the construction of a constitution, be any

presumption against an intention to bind the government.'"

But, there is, even in the consideration of the effect of con-

stitutional provisions, a presumption against the existence

of a design to oust the established jurisdiction of the

Supreme Court, original or appellate, and such an

effect will not be given to language which does not

expressly or by necessary implication require it. Thus a

constitutional provision declaring that the Supreme Court of

the state should have original jurisdiction in certain cases of

injunction, of habeas corpus, of mandamus to courts of

inferior jurisdiction, and of quo warranto as to all officers of

the state, etc., but should not exercise any other original

jurisdiction, retaining, however, its appellate jurisdiction by

appeal, certiorari, or writ of error, was held not to oust the

jurisdiction conferred upon it by former legislation to issue

writs of certiorari to courts of Quarter Sessions of the various

counties to remove pending indictments and all proceedings

thereon into the Supreme Court, and to send a case so

removed into that court, down to another county for trial, if

necessary, before any of the judges of the Supreme Court,

each judge of that court retaining the power to sit and try

indictments in any county of the state.""

§ 523. Presumption against Interference with Federal Oonstitn-

ticn.—[As the constitution of a state or nation is the creature

of the will of its people, expressing the fundamental princi-

ples that are to underlie and control its own government and

affairs, there cannot, on the one hand, arise many questions of

extra-territorial operation,'" nor, on the other hand, could

199 "The constitution, being the n. 91.

act of the people, and the compact ""• Com'th v. Balph, 111 Pa. St.

according to which they have 865, Trunkey, J., filing a dissent
agreed with each other that the ing opinion, in which Gordon and
government which they have Clarl£, JJ., concurred. For recog
established shall be administered, nition of the right of the Supreme
is a law to the government :"

Court, after the above provision
Emerick v. Harris, 1 Binn. (Pa.) came into effect, to issue a cer-

416, 419. "The constitution is tiorari to a justice of the peace,
the law paramount which binds all see Bauer v. Angeny, 100 Pa. St.

departments of the government : 429. See ante, § 151.
Stewart v. Com'th, (Pa.) 10 Centr. '»' Tlie provisions of the Penn-
Rep. 83, 84. And see ante, § 518, sylvania Const of 1874, disqualify-
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there be, within the territorial limits of any particular state,

any question of excess of power, were it not for the effect

of the federal constitution as the supreme law of every state,

to which, within the scope of its provisions and operation,

not only the statutes, but equally the constitution, of the

state must be subordinate.'" It follows, that, just as statutes

must be construed with reference to constitutional provisions

in pari materia, so the provisions of state constitutions must

be construed with reference to provisions,, upon the same

subject, of the federal constitution, national treaties, and

congressional enactments, and must, if possible, be so inter-

preted as not to conflict with the same.'" Thus, for example,

a provision of a state constitution declaring mortgages to be

an interest in land, for purposes of taxation, was construed to

have a prospective operation only, in order not to conflict

with the provision of United States constitution against the

impairing of contracts.'"

§ 524. Presumption against Injustice, Absurdity, etc.—[Even less

than in the case of a statute, can courts be permitted, in the

construction of a constitution, to vary or annul a plain pro-

vision on the ground that it works injustice, hardship or in-

convenience.'" Limited as is the judicial discretion in the

treatment of legislative enactments,'" it is still more restricted

when dealing with the fundamental law of the state. '" As
a general rule, it may be asserted, that, in interpreting a re-

strictive or permissive provision of the constituition, whose

language, understood in its ordinary and obvious sense, pre-

ing from holding any office of II. Treaties ; III. Acts of Con-
honor of profit any person who gress; IV. The Constitutions of
fight a duel, etc., is said by Mr. the several States; V. State Stat-

Buckalew, Const, of Pa., p. 333, utes ; VI. By-laws of Municipal
clc/arly to contemplate " an extra- Corporations." See, also, Flint

territorial commission of the River, etc., Co. v. Foster, 5 Qa.
offence" of duelling, etc., as well 194, 204, there referied to.

as the offence committed within '*' And the decisions of the fed-

the state. Nor does the disquali- eral courts are controlling as to

fication depend upon a conviction, the interpretation of the federal

norcan it be' removed by executive constitution, etc.: Bish., Wr. L.

pardon : Ibid. ; and the word § 35b; Cooley, C. L., 15.

"office" includes membership in "^ Beckman v. Skaggs, 69 Cal

the Legislature : Ibid. 541. See supra, note 13.

™ See Bish., Wr. L., §§ 11, 13, '»» See Cooley, C, L., 87.

giving, in § 11, the order of pre- "» Ante, §§ 863, 366.

cedence as follows : "I. The "' Greencastle Tp. v. Black. 5

constitution of the United States; Ind. 557

47
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Bents a definite and intelligible meaning, the courts have

nothing to do with any argument drawn from the conse-

quences likely to ensue the acceptation of such meaning,

with a view to bending the constitution to the one side or

to the other.'" Nor, on the other hand, in determining

whether a certain power falls within the limits of the consti-

tutional grant, whether an act of the Legislature is constitu-

tional or not, can the courts look beyond the instrument for

the grounds of their decision, of which the general princi-

ples of justice, liberty, right or political wisdom, not contained

or expressed in the constitution, can be no proper elements.'"

It is for this reason that it has become a maxinji of the law

that a statute cannot be declared unconstitutional unless it is

plainly shown to offend against some sppcifio provision, or

necessarily implied'*" prohibition, and that to doubt is to sus-

tain the act.'*' " We do not say, however, that, if a clause

should be found in a constitution which should appear at

first blush to demand a construction leading to monstrous

and absurd consequences, it might not be the duty of the

court to question and cross-question such clause closely, with

a view to discover in it, if possible, some other meaning more

consistent with the general purposes and aims of these in-

struments.'"*' Indeed, it. has been intimated that the

received sense and literal meaning of words, where that

sense and meaning involve absurdity, contradiction, injustice

or extreme hardship, may, with great caution, be slightly

bent to a sense in harmony with the intention of the framr

crs ;'*' and, as has been seen, the injunction of literal inter-

pretation is usually coupled with the condition that it lead

to no absurdity.'** Whatever may be the true limits of this

rule, it cannot be doubted that it has, in some cases, been

acted upon, and the unreasonableness of an interpretation,

"9 Ibid. ; Oakley v. Aspinwall, 3 '*' Shavpless v. Philadelphia,
N. y. 547; Weill v. Kenfleld, 54 supra ; Cooley, C. L., 88, lOa-Saa
Cal. Ill; Wayne Co. v. Detroit, 17 '*' Id. 87-88;
Mich. 890; Story, Const., § 426; '"Taylor v. Taylor, 10 Minn.
Cooley, C, L., 87. 107, where, to avoid such results,

' " Sharpless v. Philadelphia, 21 a majority of those afctiially voting
Pa. St. 147; Scowden'S, App., 98 was held to be a majority of the
Id. 422, 435. electors required by the conslitu

»» See Cooley, C. L., 208; Page tion.
" \llen, 58 Pa. St. 338, 345, 346. >" See ante, §§ 507, 509.
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if not ^the sole ground, has at least been made one of iLe

grounds of its rejection. Under a provision forbidding the

enactment thereafter of anj law creating, renewing or ex-

tending the charter or privileges of more than one corpora-

tion, it was said that a literal construction contended for,

would have the effect of prohibiting the passage of any law,

e. g., permitting two railroads to connect their works, or

two counties to make a contract between them, or giving

new powers to a whole class of corporations ; and the court

added :
" We must keep clear of these absurdities, if we can

do so, without allowing the constitutional injunction to be

disregarded.""* A provision of a constitution declared that

the debt of no municipality should ever exceed seven per

cent, of the assessed value of the taxable property therein,

nor should any municipality incur any new debt or increase

its indebtedness to an amount exceeding two per cent, of

such assessed value, without the assent of the electors thereof

at a public election. It was held that the proper construc-

tion of the provision must be to forbid, except when

sanctioned by such an election^ the increase of indebtedness

to an amount, which, added to the existing indebtedness,

would exceed two per cent. " The argument tliat ignores

the aggregate indebtedness and considers the addition only,

proves too much. It would nullify the right of electors to

vote on the question of increase altogether. By successive

steps, each less than two per cent., the city might have the

aggregate indebtedness reach seven per cent, without a vote

of the electors. Up to that per centum the city would deny

the right of the electors to vote on the question of increase,^

and beyond that per centum the Constitution itself prohibits

any increase.""' A provision securing to one accused of a

crime the right of a public trial, does liot, upon the same

ground of absurdity, abridge the power of the trial court to

expel a boisterous and insubordinate audience, and protect an

"'Moers v. Reading, 21 Pa. St. in the case, left the pxact force of

188, 201, per Black, C. J. The it undecided. See ante, § 518.

provision was ield, in this case, ?"• WilkesrBarre's App., 109 Pa.

not to aipply.to political corpora- St. 554, 559; and see Millerstbwn

tions, which, being the only point v. Frederick, 114 Id. 435.
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intimidated and embarrassed witness."' A provision, requir-

ing the awarding of contracts to the lowest bidder, on ade-

quate security, was construed'" as giving a discretion to the

officers charged with the duty of acting under it, to determine

who was the lowest bidder and what was adequate security,

in a manner similar to the construccion put upon analogous

statutory requirements,'" The provisions contained in many

state constitutions confining the legislation embodied in any

One statute to a single subject, to be expressed in its title,

—

provisions directed against the practice of log-rolling legisla-

tion and smuggling bills,. are, upon similar principles, given

an effect not calculated to embarrass the Legislature by mak-

ing laws unnecessarily restrictive in their scope and operation,

and thus multiplying their number."" " Tlie general pur-

pose of these provisions is accomplished where a law has but

one general object, which is fairly indicated by its title.'""

It " would not only be unreasonable, but would actually

render legislation impossible," to give them a strict literal

interpretation wliich would " require every end and means

necessary or convenient for the accomplishment of this

general object, to be provided for by a separate act relating

to that alone.'""

§ 525. Presumption against Retrospective Operation.—[The

genius of our law is opposed to retrospective legislation, and

the same presumption that militates against a construction

that would give such efifect to a statute, requires, as a general

rule, and in the absence of a clear expression or necessary

implication of a design to the contrary, that constitutional

provisions be regarded as intended to have a prospective

operation.'" Such a construction is, of course, imperative in

"' Giimmett v. State, 33 Tex. and of similar requirements con-
App. 86. cerning amendments to acts

"8 People V. Pay, 3 Lans. (N. Y.) impliedly amending others by
398. transferring duties, Ibid., note; as

"9 Ante, § 349. to the interpretation of the word
"»Atty.-Gen. v. Weimer, 59 "necessary'" in a constitution

Mich. 580. under similar considerations of
'" Cooley, C. L., 173.

'

convenience, etc., see Baltimore v.
'" Ibid. See as to this subject State, 15 Md. 376, 473. See, also,

in detail, Id., 170-183. As to the supra, notes 34, 36.
inapplicability of the constitutional ""Cooley, C. L. 76; Bish., Wr.
requirements concerning repeals L., fc^ 93a. Comp. Buckner v.
to implied repeals, see ante, § 191, Street, 1 Dill. 348, where the rule
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a state constitution, where the contrary effect would antagon-

ize some provision of the federal cbnstitution.'" On the

other hand, as in statutes, so in constitutions, provisions

affecting the remedy merely are held to be retroactive.'"

Nor is that an objectionable retroaction which simply draws

some of the elements for its operation from the past."' So,

a provision against increasing or diminishing the powers of

corporations by special laws, applies as well to<corporations

in existence at the adoption of the constitution, as to those

subsequently created.'"

§ 526. strict Oonstruotion.—[A constitution is "intended

for the benefit of the people, and ,must receive a liberal

constrilction.'"" " The principle of strict construction would

frustrate important provisions in every newly constructed

frame of government.'"" Such is the general rule, the key-

note, as it Vers, of all interpretation of constitutional provis-

ions, and is in harmony with the principles already discussed.

No exception to it can be tolerated on the ground that the

provision under discussion contravenes the common law.'"

But a distinction must be drawn, concerning the strictness

and liberality of construction, between state constitutions and

the federal constitution, the former only being entitled to a

liberal, the latter subjected to a strict, construction in respect

of the powers recognized in the government by the one, and

delegated to it by the other.'" And, where a provision,

against retroaction, so as to divest upon corporations previously exist-

Tested rights of property was held Ing, of a provision, in a new con-
inapplicable, concerning slaves stitution, subjecting corporations
and slave-contracts, to the inter- invested with the right of eminent
pretatipn of thethiiteenth Amend- dontfain, to liability for consequen-
nieiil of the U. S. constitution, tial damages resulting from its

And see dictum of Denio^ J., in exercise. Comp. Pa. R. R. Co. v.

Oliver Lee & Oo's B'k, 31 N. T. 9, Lippincott, 116 Pa. St. 473.

12, as to the inapplicability of the "' Morrison v. Bachert, 113 Pa.
principle to the construction of St. 333, 3?9.
constitutional provisions in gene- "' Com'th v. Clark, 7 "Watts &
ral. Comp. also, post, § 640. 8. (Pa.) 137, 133. For instances of

'" Beckman v. Skaggs, 59 Cal. what may, in a sense, be termed
541, ante, § 533. strict construction, see supra, notes,

^f S^e Cusic V. Douglas, 3 Kan. 9. 34, 36, 88. 64, § 518 and notes,

133, post, 6 536. §§ 620 and 533 and notes.
"» See ante, S 280. "» Ante, § 530, note.
1*' State v." Wilson, 13 L^a ' "> Weister v. Hade, 63 Pa. St.

(jTenn.) 346. And see to similar 474, and cases there reviei^ed

:

effect. Pa. R. R. Co. v. Duncan, Cooley,, Const. L., 10 ;
post, § 535.

Ill Pa. St. 353, as to the operation
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general in its language and objects, is followed by a proviso,

the rule applicable to such cases occurring in statutes'" has

been applied to constitutions, viz. ; that the proviso is to be

strictly construed, as taking no case out of the provision that

does not fairly fall within the terms of the proviso, the latter

being understood as carving out of the provision only speci-

fied exception, within the' words as well as within the reason

of the former.'" Thus, where a provision of a constitution

declared that no person should be excluded as a witness in a

civil suit, because of being a party to it, or interested in the

issue to be tried, but added, by way of proviso, that, in actions

by or against executors, administrators, or guardians, in which

judgment might be rendered for or against them, neither

" party " should be allowed to testify against the other, as to

any transaction with, or statement of, the testator, intestate,

or ward, unless called by the opposite party, it was held that

one who^had an interest in the issue of the suit, but was not

2iparty to it, was not within the proviso, and hence compe-

tent to testify under the general clause.'" So, a clause in a

constitution saving and continuing, as if no change had taken

place, all "suits, rights, actions, prosecutions, recognizances,

contracts, judgments and claims," was held not to preclude

a change of remedy in any of these matters.'" And a similar

strict construction was placed upon a constitutional provision

conferring upon certain courts the power to relieve persons,

under specified conditions and upon proceedings designated

therein, from political disabilities declared against them by

a previous section of the same article.'"

§ 527. Usage, Contemporaneous and Iiegislative Construction.

—[A like weight as is attributed by the courts to long usage

and authoritative contemporaneous construction in the inter-

pretation of statutes, attends the same in the interpretation

of constitutional provisions.'" A practical construction

'" Ante, § 186. preceding case.
"» MoRae v. Holcomb, 46 Ark. "» Cusic v. Douglas, 8 Kan. 181

806. Comp. ante, § 525.
'"Ibid. See Potter V. Nat. B'k, '«« State v. Woodson, 41 Mo,

103 U. S. 168, for a decision to the 22'(.

same effect oi.' U. S. Rev. St., "' Cooley, C. L., 81-85 ; Bish.

§ 858, of precisely similar tenor as "Wr. L., § 104 ; Sedgw., 552, and
tlie provision referred to in the cases cited in places referred to.
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placed upon a constitutional provision by the judiciary acting

under it, e. g., tlie practice of the judges of the Supreme
Court of the United States to sit as circuit judges,"' running

back to the very inception of the federal judicial system,

was held to be a " contemporary interpretation of the most
forcible nature," and conclusive of the legality of the

practice.'" Of similar weight and dignity is the construction

placed by the political departments of the government upon
constitutional provisions under which they are charged with

acting.'" And the greatest deference is shown by the courts

to the interpretation put upon the constitution by the Legis-

lature, in the enactment of laws and other practical applica-

tion of constitutional provisions to the legislative business,

when that interpretation has had the silent acquiescence of

the people, including the legal profession and the judiciary,

and especially when injurious results would follow the dis-

turbing of it.'" The deference due to such legislative

exposition is said to be all the more signal when the latter

is made almost contemporaneously with the establishment

nf the constitution, and may be supposed to result from" the

same views of policy and modes of reasoning that prevailed

among the framers of the instrument thus expounded.'" An
early assumption and continued exercise by the Legislature

of the power to grant divorces was thus held to establish the

existence of the power under the constitution then in force ;'"'

the frequent passage of laws of a certain description, as

conclusive that they did not fall within the prohibition of a

particular clause in the constitution ;'" an unbroken practice

of passing statutes entitled merely as " supplements " to

certain other acts, and giving no further intimation of their

contents, as settling the sufficiency of such description under

a provision requiring the subject matter of an act to be

><» Stuart V. Laird, 1 Cranch, State, 15 Md. 376 ; Cooley, C. L.,

399. ubi supra.
"9 Ibid. '" People v. Wright, 6 Ool, 93,
"» People V. La Salle, 100 111. cit. Sedgw. 413? People v. Green,

4^5. 2 Wend. (N. Y.) 266, 274.
™ Moers v. Reading, 21 Pa. St. '" Cronise v. Cronise, 54 Pa.

188, 201: State Line, etc., R. R. St. 255, 360 (see this case also,

Co.'sApp., 77 Id. 429; Bingham V. ante, § 517); Bingham T.Miller,

Miller, 17 Ohio, 445 ; Johnson v. supra.

R. R. Co., 23111. 207; Ho*ell v. '" Moers v. Reading, supra;

State, 71 Ga. 234 ; Baltimore v. Johnson v. R. R. Co., supra.
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expressed in the title ;"' the custom of the Legislature to

prohibit, iu one bill, the sale of liquors in various detached

parts of the state, as determining such to be a compliance

with the constitutional requirement of a single subject.'"

Indeed, as it is the duty of the conrt to uphold a statute as

constitutional, if this can possibly be done,'" this rule, where

the meaning of a constitutional provision, upon the conflict

or harmony between which and the statute under construction

the validity of the latter depends, is not perfectly clear, may

require the court to pnt a construction upon the constitution,

in consonance with the legislation, which may not apparently

be the most obvious and natural meaning of the language.'"

Thus, where the constitution of a state declared that the

members of its General Assembly should receive such

"salary" as should be fixed by law, and no other compen-

sation whatever, and an act was passed entitling members of

the General Assembly, in addition to a fixed compensation

of $1000 for each session not exceeding one hundred days,

to a further compensation of $10 per day for the time

necessarily spent after the expiration of the hundred days,

the court, in order to avoid a conflict between the constitu-

tion and the statute, construed the word "salary" in the

fermer as synonymous with " wages.'"'"

"' State Line, etc., R. R. Co'a. wherein it was claimed, that the

App., supra. election was " undue and illegal,"
"' Howell V. State, supra. had no jurisdiction, under that act,

'" Ante, §§ 178-180. to declare vacant the seat of one
"* Slack V. Jacob, 8 W. Va. 613. who was duly and regularly elec-
"" Com'tn V. Butler, 99 Pa. St. ted a member of councils, but

535. Where the constitution whose election was contested sim-
declaved that "the trial and deter- ply upon the ground that he was
mination of contested elections disqualified for holding the office:

of . . . all public officers . . . Auchenbach v. Seivert, 21 W.
municipal or local, shall be by the N. C. (Pa.) 849. (Comp. ante,

courts of law," under general laws ; § 420, u. 21 : that, however, a
anrl an act of assembly provided power given to councils to judge
that each branch of city councils of the election of its members, not
"shall judge of the gualifioations in terms made exclusive, is not
of its members, and contested eiee- final so as to oust the common law
tionn (See note 195, infra) shall be jurisdiction of courts by quo war-
determined by the courts of law." ran to, see Ibid. ; and so where the
it was held that the court, which, right is given to councils to judge
by general law had been given jui-- of the "qualifications, elections
isdintion in cases of contested dec- and returns" of members: State v.

sions where the petition alleged, Fitzgerald, 44 Mo. 425: but see
and specified the particulars Conrth v. Leech, 44 Pa. St. 382).
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§ 528. [Tt is obvious from the instances cited of the appli-

cation of this rule, and is probably universally true,"* that,

wherever usage or legislative practice has been allowed by
the courts to dictate the interpretation of a constitutional

provision, the meaning of the latter was, at least to some
extent, subject to a reasonable doubt. Even the construction

adopted and acted upon by the Legislature, whilst always

entitled to weight and respectful consideration, is not binding

upon the courts ;'" nor is the fact of a long recognition of a

statute, unquestioned and acted upon by the courts, conclusive

of its constitutionality.'" " We think we allow to contem-

porary and practical construction its full legitimate force

when we suffer it, where it is clear and uniform, to solve in

its own favor the doubts which arise on reading the instru-

ment to be construed ;" but " acquiescence for no length

of time can legalize a clear usurpation of power, where

the people have plainly expressed their will in the constitu-

tion, and appointed judicial tribunals to enforce it.""'

" Neither the debates [in the constitutional convention], nor

supposed views of the people, nor the dictum of this court,"

says Mr. Justice Trunkey in a recent case,'" " nor all com-

bined, can set aside the plain meaning of a constitutional

provision ; but if the sense of a clause be doubtful, the con-

temporaneous understanding is material."

§ 529. Stare Decisis.— [Where, however, an authpritative

judicial decision, involving the very point at issue, has

declared the interpretation of a constitutional provision, and

that interpretation has become the basis of property and

contract rights, the rule of stare decisis, applicable in similar

cases to the interpretation of statutes, is recognized also in

that of constitutions."' • And even where the former decis-

ion is so clearly erroneous as to compel its rejection by a

succeeding court, or upon subsequent consideration, in

another ease, it remains binding upon the interests involved

'™ See Cooley, 0. L., 85. and technical defects, and objec-
' '?' State Line, etc., R. R. Go's, tions, Cont. Impr. Co. v. Phelps,

App., 77 Pa. St. 429, 433. 47 Mich. 299.
'«" Baltimore v. State, 15 Md. "» Cooley, 0. L.. 85.

376. But see, as to more formal '" Pike Co. v. Rowland, 94 Pa.
'«' See Cooley, C. L., 58-66. St. 238, 349.
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and adjudicated in the controversy in which it was pro-

nounced.'" It is proper, in this connection, to note a case

of somewhat peculiar features, which goes beyond this rule.

A liquor law passed in 1855 by tlie Legislature of Indiana

expressly repealed a former one of 1853, For a period of

three years, the Supreme 'Court of the State was divided

upon the constitutionality of that part of the act of 1855

which inhibited the retailing of liquors ; but finally, under a

new organization, declarod the entire act of 1855 unoonstitu-

tional. " Under such circumstances," it was said, " it would

be unjust—would be a violation of all principles of right

—

to hold that the act of 1853 was all this time in force, and

the people incurring its penalties. It would make the law

a concealed trap to catch victims ;" and accordingly, it was

held that the penalties appointed by the act of 1853 were

not incurred by persons acting contrary to its provisions

during the three years that the Supreme Court was divided

on the question of \he validity of the act of 1855.'"

§ 530. Effect of Adoption of Adjudicated Provisions of Former or

Other Constitutions.—[As a Statute may carry with it the con-

struction of its phraseology by adopting language that has

acquired a definite and settled meaning,'" so the incorporation

into a new constitution of language and provisions contained

in a former one of the same state, which have received, under

it, a judicial construction, is regarded as an adoption of the

latter ; for such language or provisions must be presumed to

'8* Id. 59-60. all intents and purposes, except
SI IngersoU v. State, 11 Ind. for the purpose of being binding

^

464, 465. See the criticism of this in future decisions, an affirmance

decision in Sedgw., at p. 338, note of Its validity. The act of 1858

8, where it is said to be " directly was, therefore, repealed, until the

opposed to all correct theory of final decision advei'se to the act of

judicial decision and of its 1855 re-instated that of 1853. Upon
effects,"

—"a weak yielding to the the principle above stated (see| 1,

Bipparent hardship of the case,"

—

note), applicable to statutes—and
" worthless as a precedent,"

—

there seems to be no reason why a
" one of the rarest specimens of different rule should prevail as to

judicial absurdity," etc. It is constitutions—acts done before

suggested that this language is too such re-iustatement should remain
strong. To doubt the constitu- unaffected by it. It is admitted,
tionality of an act is to nfflrm it

:

however, that the weight of ieciS"

ante, § 634. The division of the ion.is the other way. See Cooley,
court and the consequent failure C. L., 224, but comp. cases cited

to declare the act of 1865 uiicon- there in note 2.

stitutional were, in their effect, to "' Ante, §§ 867, et seq.
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have been retained with knowledge of the construction placed

upon them, and the courts will feel bound to adhere to it."*

Thus, where a constitution, repeating a provision of a former
one, authorized the Legislature to establish "inferior courts,"

it was held, following the interpretation of that phrase under
the earlier constitution,"" tliat it was intended to mean courts

whose judgment and decrees were reviewable by an appellate

tribunal, whether the latter be a circuit or supreme court,

and not necessarily courts whose jurisdiction was inferior or

limited within the common law sense of the term."' So,

where a provision in a new constitution, copied from that of

the old one, gave the Legislatnre the right to tax "mer-
chants, peddlers "and privileges" the latter word was inter-

preted, according to the meaning it had previously acquired,

as signifying the exercise of an occupation or business

requiring license."' And similarly,—and again analogously

with the case of statutes,—it has been held, that, when, in

the constitution of one state, provisions contained in the

constitutions of other sta!tes, where they have received a

settled judicial or legislative interpretation, are adopted in

language identical or synonymous, that interpretation is

deemed to be adopted with them."' But the adoption of

such an interpretation does not, of necessity, adopt its appli-

'89 Exp. Roiindtree, 51 Ala. 43. grounds seems satisfactorily to ex-
"'' See Nugent v. State, 18 Ala. plain, or justify the existence of,

531. the rule under discussion. The
'" Exp. Roundtree, supra. principle of stare decisis applies
"^ Jenkins v. Ewin, 8 Heislc. with force only to the decisions

(Tenn.) 456 ; Wiltee v. State, Id. of the same court or jurisdiction
544. Cooley, 0. L., ubi supra ; and it is

"2 Daily v. Swope, 47 Miss. 367; not as important to fin^ out what
Walker v. Cincinnati, 31 Ohio St. the framors of a constitution had in
14 ; Leavenworth Co. v. Miller, 7 their minds, as to ascertain what
Kan. 479 ; Hes5 v. Pegg, 7 Nev. the people intended when they
38;Bish., Wr. L., § y- Cooley, adopted it. It would certainly he
C. L., 64, where thi? rule seems a violent presumption to attribute
to be put upon a principle at least to them a knowledge of, and an
Sikin to that of stare decisis, intention to adopt, the construction
In Daily v. Swope, supra, it is put put upon particular provisions of
upon the ground that the framers the constitution in the jurisdictions

of the constitution mnst be pre- from which they have been bor-

sumed to have bee.i. conversant rowed. No doubt, such decisions
with, and to have jnteuded to are entitled to respect. But there

adopt the construction put upon seems to be no recognized princi-

the pcovisioas transcribed in the pie, in law or in common sense,

state, from whose constitution they upon which they can reasonably
were borrowed. Neither of these be given a higher force.
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cation. Thus, where the courts of Indiana had determined,

that, under a certain provision of the constitution of that

state, special or local laws could not be enacted by the Legis-

lature where a general law could be made to accomplish the

purpose,—whilst that interpretation was adopted by the

courts of Nevada upon an incorporation 6f the same pro-

vision in the constitution of the latter state, its application

by the Indiana courts to the subject of the removal of a

county seat, was not accepted by those of Nevada.'"

§ 631. Change of Language.—[Slight changes in the phrase-

ology of a later, as compared with that of an earlier, provis-

ion would seem, on account of the necessary generality of

language, to be of even less significance in a constitution

than in a statute.'" Thus, in Pennsylvania, the constitution

of 1776 provided that " the members of the General Assembly

shall receive such wages and mileage for regular and special

sessions, as shall be fixed by law ;" the constitution of 1790

changed the word " wages " to " compensation :'"" " the

senators and representatives shall receive a compensation for

their services to be ascertained by law ;" the constitution of

1838 left this clause unaltered ; but that of 1874 provided

that " the members of the General Assembly shall receive

such ealwry and mileage for regular and special sessions as

shall be fixed by law," and added :
" and no other compensa-

tion whatever." It was held that the phraseology, throughout,

was substantially synonymous ; that the change therein was

•" Hess V. Pegg, supra. in the Pa. Const, of 1874, of the
>" See ante, §§ 378, et seq. provision of the earlier constitution

Where the earlier constitution had imposing disqualifications upon
made each branch of the Legisla- persons concerned in duelling,
ture the 1udge of the "qualifloa- with the omission, however, of the
tions" of its members, and the clause contained in the earlier:
later authorized it to judge of " the " but the Executive may remit the
election and qualifications" of the said offence and all its disqualifica-
members, it was said :

" While the tions," it is inferred ihat the dis-
addition of the word "election" qualification pronounced by the
may not give io the house any constitution of 1874 is not subject
power which it might not have to removal by executive pardon:
exercised under authority to judge Buckalew, Const, of Pa. 283.
of the " qualifications " of its mem- '•» "Doubtless, because they
hers, it ofearly shows an intention thought it a word more befitting
not to restrict the legislative the dignity and importance of the
power ;" Be Cont. Election of office ?' Com'th v. Butler, 99 Pa.
McNeill, 111 Pa. St. 285, 241. But St. 586, 541.
see note 179. Prom the adoption
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not intended to make any change in the rule ; and that

consequently an act fixing the salary of members of the

Legislature at $1000 for a session of a hundred days, and
allowing an additional compensation of $10 per day for the

time necessarily spent in service after the expiration of the

hundred days, was not, as to the latter provision, a violation

of the constitution.'" Similarly, the difference between the

phraseology of a saving clause in an amended constitution,

providing that all laws not inconsistent therewith, all rights,

actions, etc., should " continue as if the said alterations

and amendments had not been made/' and that of a sub-

sequent new constitution, " as if this constitution had not

been adopted," was treated as insignificant in the determin-

ation of the question whether or not the latter was, simi-

larly to the former, to be regarded as, in fact, a mere amend-

ment of the constitution previously in force."'

§ 532. Associated Words and Clauses.—[Principles of com-

mon sense, applicable to the construction of statutes, are, of

course, equally applicable to that of constitutions. Such is

the rule embodied in the phrase nosountur a soovis."' Thus,

in a provision that " county oflBcers shall consist of sheriffs,

prothonotaries, registers of wills, recorders of deeds, com-

missioners, treasurers, surveyors, auditors or controllers, clerks

of the courts, district attorneys," etc., it was said that " the

fair import of the language ' auditors or controllers,' admits

of one construction only. It assumes that each substantially

exercises the same powers and performs the same duties.""*

Again, the fact that the words giving the governor the power

of filling vacancies in oflSces were coupled with words indi-

cating the necessity of the senate's acting thereon, would

show that only vacancies in such oiHces as require the senate's

confirmation were intended."" A provision requiring muni-

'"Ibid. See, also, Id., p. 543, those powers and duties are coex-

as to " salary '' and " fixed salary," tensive with the county, by what-

oecurring in the same constitu- ever name the officer performing

tion. them may be designated, he is a
"8 Allegheny Co. V. Gibson, 90 county officer,—fi. g., a "city

Pa. St. 397, 406. Comp. ante, § controller," in a city co-extensivo

530. with a county of the same name :

"9 Ante, S 400. Ibid.
_ ^ _

'"n Taggart v. Com'th, 102 Pa. '"" Com'th v. Callen, 101 Pa. Su

St. 354, 364. Consequently, when 375.
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cipalities, when incurring indebtedness, to provide for tlie

collection of an annual tax " sufficient to pay the interest and

also the principal thereof in thirty years," clearly applies only

to an indebtedness which is contracted by the municipality

itself, and, for some definite period, is interest-bearing, and

not to incidental- and ordinary expenses, e. g., for the making

and repairing of township roads."" And so, where the

limitations contained in the first clause of a section clearly

related only to the conferring of rights upon individuals, other

similar limitations contained in the second clause were held

to be manifestly directed to the same object, and not to apply

to municipal corporations."" Nor would a provision for-

bidding the creation, renewal or extension of charters, in a

section relating to corporations " with banking or discounting

privileges," extend to such as had no such powers, e. g., to

municipal coi-porations,"" or building associations.*"

[It may be here observed, also, that, in a provision that

" all courts of recoud and all existing courts, which are not

speoified m this constitution, shall continue," etc., the rela-

tive clause was held applicable to both the antecedent terms,

not only the one immediately preceding it."*

§ 533. ZSzpressio Unius, etc.—[The maxim Expressio unius

est exclusio alterius, in the sense in which, as has been seen,**'

it is properly applicable to the construction of statutes, is

equally so in the interpretation of constitutional provisions.

Thus, where snch a provision gave the right to tax " mer-

chants, peddlers and privileges^" it was said to be clear that

/neither of the first two words included that which the third

made subject to taxation.*** It was said, however, by a late

'"' Lehigh Coal Co.'s App., 112 of the prloB for present payment,
Pa. St. 360, 369. or the usual lending of money by

*»" State V. Wilson, 12 Lea building associations^ but in the

(Tenn.) 246 ; Ballentine v. Pulaski, sense in which it is commonly
15 Id. 638. understood, its banking sense, con-

'»* See Moers v. Reading, 21 Pa. fined to dealing in promissory
St. 188. notes, bills of exchange, or other

'"" Schober v. 8. F. & L. Ass'n, negotiable paper : Soholjer v. 8.

85 Pa. St. 223 ; Cooper v. S. & L. P. & L. Ass'n, supra, at pp. 229,

Ass'n, 100 Id. 402. The word 230.
"discount" was held to be con- '"" Com'th v. Hartranft, 77 Pai
struable in no strained sense, so, St. 164, 155. See ante, §, 414.
e. g., as to include the selling of »i" Ante, §§ 897, et esq,
property with a remission of part "" Jenkins v. Ewin, 8 Heist
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cliiof justice of Pennsylvania: "The expression of one
thing in the constittution, is necessarily the. exclnsion of

things not expressed. This I regard as especially true of

oor.sf;itutional provisions, declaratory in their nature. The
remiu'k of Lord^ Bacon, ' that, as exceptions strengthen the

force of a general law, so enumeration weakens, as to things

not enumerated,' expresses a principle of common law
applicable to the constitution.'""" Eo doubt, " when the

constitution defines the circumstances under which a right

may be exercised or a penalty imposed, the specification is an
implied prohibition against legislative interference to add to

tlio condition, or to extend the penalty to other cases.""*

Bnt this proceeds upon the principle, that, where a right is

jriven and the conditions of its exercise are prescribed by a

superior power, an inferior one charged with acting under

and in accordance with it cannot vary or add to those con-

ditions,—a principle obviously alike applicable whether the

superior power be the people themselves and the governing

I'lile the constitution, or whether the superior power be the

Legislature and the governing rule a statute.'" Except in the

sense above indicated,'" the maxim referred to can certainly

not be deemed to be a principle of universal application in

tliG construction of constitutions, any more than of statutes.*"

(Tonn.) 456. So, in the case of held incompetent, for the Legisla-
tlie Cherokee Nation v. CJeorgla, 5 ture to add to or change the con-
Pot. 1, the definition of the word stitationaily established qualifica-
" foreign," as excluding Indian, tions of an officer. Silbstantially

nations was arrived at (p. 19), at the same principle, and nothing
least in part, by reference to the more, was recognized by the deeis-

provision conferring' on Congress ion in Page v. Allen, supra, the
power to regulate commerce "with point involved' in which scarcely
loreign nations, and' among' the justifies the broad generality of
several states, and with the Indian the language quoted. The ques-

Iribes," in which tlie particular tionwas simply whether the Leg-
mention of the latter was held islature could add to the constitu-

clearly to exclude them from the tional requirements to qualify a
more general phrase " foreign person to vote. Compare, how-
nations," under which it was ever. Me Thirty-fburth Str. R. R.
claimed they were, and admitted Co., 102 N. Y. 343, as to the right

they might be, comprehended, of the Legislature to prescribe con-

See § 514, n. 71. ditions' fbr the construction of
'"' Page V. AUeUj 58 Paw St. S38; street railroads, additional to those

846, per Thompson, 0. J. See, prescribed bythe constitution.

also, State vi Taylor, 13 Ohio St. "' See ante, § 351'.

li!7, sinte, 9 513. "" See Jenkins v. Bwin, supra:
"» Cooley, G. L., 78, citiagj «" People v. Wright, 6 CoL 92,

among other cases, Thomas' v. 94.

Owens, 4 Md. 189, where it was
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Whilst its application in the other sense may, to a limited

extent, comport with the general theory of the federal

constitntion, as a delegation of express powers in which all

that is not granted is to be deemed withheld, it is utterly at

variance with the theory of state constitutions, which are

limitations upon the powers of government, and under which

whatever power is not denied is deemed to exist.'" To

give but a single illnstration where instances might be

multiplied indefinitely : where a constitution authorized and

directed the Legislature to provide by law for "the establish-

ment of schools throughout the state, in such manner that

the poor may be taught gratis," it was held that the pro-

vision did not (as, upon the principle expressio unius, etc.,

in its misconceived sense, it undoubtedly would) imply a

limitation upon the power of the Legislature to establish a

common school system, free to the rich as well as the poor."'

§ 534. Computation of Time.—[The rules for the computation

of time under constitutional provisions do not differ, in the

various states, from those there recognized as applicable to

the same purpose under statutes. Thus, under provisions

requiring the governor to return bills presented to him for

approval within a certain number of days, it is in general

held that the first is to be excluded, and the last to be included

in the computation."" A " day " in common acceptation, and

ordinarily in a constitution, means a civil day of twenty-four

S14 See Sharpless v. Philadel- until Aug. 18, acd on Monday,
phia, 21 Pa. St. 147, and post, § Au^. 32, neither house was m
535. session. (It is intimated in that

"» Com'th V. Hartman, 17 Pa. case, also, that, where at the time
St. 118. of the adoption of a constitution a

"« Price V. Whitman, 8 Cal. certain method of computing time
412 ; Iron Man. Co. v. Haight, 89 is recognized, it applies to compu-
Id. 540 ; People v. Hatch, S3 111. 9; tations under constitutional provis-
Corwin v. Comptr.-Gen., 6 Rich, ions ; but -whether a statutory
(S. 0.) 390. The constitutions of change in the rule would also
Illitiois and Sou.h Carolina except apply to the constitution is

Sundays from the computation, doubted : p. 607.) A three days'
See, under a limitation to five limitation upon the right of
days, Sundays excepted. Op. of either branch of the Legislature
Just., 45 N. H. 607, where it was to adjourn seems to be exclusive
held that a bill sent to the gov, of Sundays : Buckelew, Const.
ernor on Wednesday, Aug. 17, and of Pa., p. 52. And see Id.,
returned with his veto on Wednes- pp. 195-196, as to computation of
day, Aug. 24, was a valid law, time generally under the Pa. Con-
although the bill did not actually stitution.
come into the governor's hands
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hours, beginning and ending at midilight ;*" or in a provision

requiring bills to be presented to tbe goveriior " one day
previous " to adjournment, a space of at least twenty-four

hours."*

§ 535. Implications and Intendments,—[The E abject of impli-

cations and intendments in constitutional provisions belongs

so peculiarly to a work devoted to the construction of con-

stitutions, that anything like an attempt at exhaustive

examination of it would be out of place here. All that is

relevant in this connection is the statement of the general

rule, that whatever is indispensable to render effective any

provision of a constitution, whether the same be a prohibition

or restriction, or the grant of a power, must be deemed
implied and intended in the provision itself ;'" that, where-

ever a general power is given or duty enjoined, every

particular power necessary for the exercise of the one ahd

the performance of the other is given by implication :"* and

that this rule, in its turn, is subject to the other,

that, where the means for the exercise of a power

granted are also given, no other or different means or

powers can be implied on the ground of convenience or

efficiency,'" and to the further qua;lificationy elsewhere

referred to,"' that, in the absence of specification of such

means, none interfering with established relations or existing

rightsand obligations wiU be presumed to be intended, unless

strictly necessary to give effect ;to the provisioni"' There is,

indeed, a difference, in respect of implied powers, between

the federal and state constitutions. "The constitution of

the United States consists chiefly in a grant' of enumerated

powers; hence, in interpreting it, the courts presume the

existence of no^power not expressly or impliedly conferred.

On the other hand, a state constitution proceeds on the idea

"' Op. of Just.j supra, at p. tion gives it the right to declare a
610.1 : a statute unconstitutional and void:

; »!? Hyde V. White, 34 Tex. 137. Emerick v. Harris, 1 Binn. (Pa.)

?'» Btory, Const., | 430; Gooley, 416, 420i; Cooley, C. L., 198, etc.

. L., 77. »" Field v. People, supra.

""Field v. People, 8 111. 79. "» Ante, § 530.

Thus the duty imposed upon the "^ Com'th v. Downes, 34 Pick,

judiciairy to support the constitu- (Mass.) 337.

48
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that all legislative functions are in the Legislature ;"*" and
" henoe the General Assemblj may exercise all the powers

which are properly legislative, and which are not taken away

by our own or by the federal constitution.'"" " Congress

can pass no laws but those which the constitution authorizes,

either expressly or by clear implication, while the Assembly

has jurisdiction of all subjects on which its legislation is not

prohibited. The powers not granted to the Union are with-

held, but the state retains every attribute of sovereignty

which is not taken away.""*

§ 536. Imperative and Directory Provisions.—[It has been laid

down in a recent case that constitutional provisions are

absolntely mandatory, and in no case to be regarded as

directory only, to be obeyed or not, within the discretion of

either or all the departments of the government."" However
well founded in reason this rule may be,"' and however

salutary in practice its general adoption might prove, it is

certainly not to its full extent,borne out by authority. Prob-"

ably as great liberties have been taken in this respect, with

constitutional as with statutory provisions, the arguments

decisive as to the former being jn the main, drawn from

considerations of convenience and supposed reasonableness,

tested by the imagined consequences of a contrary interpre-

tation, and leading the courts to the conclusion, whether

properly or improperly, and with much divergence as to the

results arrived at concerning particular provisions, that the

direction in question was or was not intended to be complied

with strictly and at all events."' As in the case of a statute,'"

where a constitutional provision clearly leaves something to

the discretion of the Legislature,—as where it requires that a

bill, before becoming a law, shall be fully and distinctly read

"* Bish., Wr. L., | 93. tion, and the grant of a power is a
'" Sharpless v. Philadelphia, 21 mandate, the rule as to the con-

Pa. St. 147, 161. struction of statutes not applying

;

s2« Com'ih V. Hartman, 17 Pa. so that a constitutional provision

St. 118, 119; Weister v. Hade, 53 for holding elections between 6

Id. 474; Cooley, C. L, 10, 11. a.m. and 7 p.m. renders notes
"' Hunt V. State, 22 Test. App., received after 7 p.m. illegal.

396. And see Varney v. Justice, Comp. ante, § 438.
(Ky.) 6 8. West. Rep. 457, where '"s gee Cooley, C. L. 98, 94
i' saidthat prohibitory language in "'pomp. Cooley, C. L., 88-98.
•1 rnnstitution is a positive nega- "" Ante, § 314.
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on three different days,—it manifestly addresses itself to the
judgment of that body,

—

e. g., as to what reading shall be
sufficiently full and distinct,"'—and in that sense, must
obviously be deemed directory."" Similarly, whei'e it directs

the awarding of contracts to the lowest bidder and upon
adequate security."' Bat the courts have gone much farther.

A detailed examination of what provisions have been held

directory and what mandatory, and of the reasoning by
which such decisions have been fortified, is not permissible

here. A few instances of both classes, however, may serve

to point out the effect of the rule applied to constitutions as

compared with statutes. It is said, that, as a constitution is

to be interpreted so as to carry out the great principles of

government, not to defeat them, its commands as to the time

or manner of performing an act are to be regarded as merely

directory, wherever it is not said that the act shall be done

at the time or in the manner prescribed, and no other.'"

Consequently, the time prescribed by a provision in the

schedule of a constitution for the Legislature to provide by

law for the holding of an election was held directory.'" The
same effect has been given to provisions prescribing the

style of statutes,
—" Be it enacted," etc. ;'" requiring an oath

from legislators to support the constitution ;'" obliging

judges to give written opinions on every question arising on

the record."' Mandatory, on the other hand, have been held

provisions requiring the signing of bills and joint resolutions

by the presiding officers of the respective houses of the

Legislature, and by the secretary of the senate and the clerk

of the house ;'" and the insertion of an emergency clause,

»»' Cooley, C. L., 96. ment.
'** See Miller v. State, 8 Ohio «*• Swann v. Buck, 40 Miss.

St. 475. 368 ; McPhersou v. Leonardj 29
'=" People V. Fay, 8 Lans. Md. 377; Cape Girardean v. Eiley,

(N.Y.) 398 (ante, §534); or forbids 53 Mo. 424. But see contra. State

special legislation " where a gene- v. Rogers, 10 Nev. 350 ; State v.

ral law can be made applicable": Patterson, (N. C.) 4 S. East. Rep.

Buckalew, Const, of Pa., p. 83, and 350.

cases there cited. '" Hill v. Boyland, 40 Miss. 618;
«" Com'th V. Glark, 7 Watts & so as to sustain legislation.

S. (Pa.> 127, 133. ^ Willets v. Exdgway, 9 Ind.

»»* Ibid. But see State v. John- 367.

son, 26 Ark. 281, as to a provision "'» State v. Glenn, 18 Ney. 84

;

requiring officers to qualify within and see Cooley, C. L., 184, and

fifteen days after notice of appoint- cases there cited.
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in case the statute was intended to take efiect before publica-

tion ;"• requirements of proportional taxation ;'" a prohi-

bition against the division of counties of a certain size with-

out a popular vote ;"' a provision giving the right of cumu-

lative voting at corporate elections,"' Again, among the

more important provisions contained in many constitutions

which have been construed by some courts as mandatory,

and by others as directory, are provisions requiring the read-

ing of bills three times, on three different days, etc.,"' and

confining each statute to a single subject, to be expressed in

its title.'"]

§ 537. Waiver of Constitutional Provisions. Estoppel.

—

[" Where a constitutional provision is designed for the protec-

tion solely of the property rights of the citizen, it is competent

for him to waive the protection, and to consent to such action

as would be invalid if taken against his will.""' Thus, a pro-

vision forbidding the taking of private property without com-

pensation rnay be waived."' And where one voluntarily avails

himself of the benefit of a statute,

—

e. g., where he chooses to

pursue a remedy provided by statute, in preference to a com-

mon law remedy that was open to him,"' or receives a benefit

or compensation appointed by a statute,"* he is taken to have

waived the objection he otherwise might have made to its

constitutionality."" Nor, in general, can this question be

""Mark v. Stale, 15 Ind. 98, to be directory. The contrary
and see ante, § 631. view is said to be held in all other

"' Oliver v.. Wash'n Mills, 11 states : Cooley, 0. L., ISO.
Allen (Mass.) 268; and see Life "« Cooley, C. L., 216.
Ass'n V. Assessors, 49 Mo. 513. "' Be Albany Str., 11 Wend.

"2 State V. Merriman, 6 Wis. 14. (N. Y.) 149; Brown v. Worcester,
"' Pierce v. Com'th, 104 Pa. St. 13 Gray (Mass.) 31 ; and see

150- Edmundson v. R. R. Co., Ill Pa.
«" Directory: Miller v. State, 3 St. 316.

Ohio St; 475 ; Pirn v. Nicholson, "> Ralston v. Oursler, 12 Ohio
6 Id. 176. Mandatory: Superv's St. 105.
v. Heenan, 2 Minn. 330 ; Stechert "» See Be Woolsey. 95 N. T.
V; East I Saginaw, 23 Mich; 104; 135; Philadelphia v. Com'th, 52
Weill V. Kenfleld, 64 Cal. Ill

; Pa. Sti 451, 455.
People V. Starne, 85 111. 131; Mc- «« So one who has taken stock
OuUoch V. State, 11 Ind. 434; in a corporation, though not one
Cannon v.Mathes, 8 Heisk.(Tenn.) of the corporators, but with
60^ „• -VT

knowledge of a defect that would
Pim v. Nicholson, supra; render the incorporation unconsti-

State V. Covington, 39 Ohio St. tutional, waives the right to take
103; Washington V. Page, 4 Cal. advantage thereof: McClinch v.
388; Re Boston, etc., Mining Co., Sturgis, 73 Me. 288.
61 Id. 624—^liold such provisions
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raised by any one not having an interest in the matter^ or not

being, in point of fact, affected by the act."' Thus, the

question of the constitutionality of an act relating to the

opening of a street, cannot be raised by one not assessed for

the improvement under the act."'

§ 538. Enactments and Contracts in Violation of Oonstitutional

Provisions [A Statute,"' or municipal ordinance'" violating

any provision, or passed in disregard of any mandate or

prohibition, of the constitution, has no legal force.*" But
an enactment may be unconstitutional in part only, and valid

as to the rest ; the question depending upon the nature of

the defect,—whether it is one that pervades the whole and

attaches to every portion of it, or one that affects only some

clause or provision capable of being detached from the rest

without destroying tbe completeness of the legislation or

causing a departure from the main intent of its enactment."*

A contract violating, or tending to promote the violation of, a

constitutional provision, is eiqually illegal and void with a

contract having a similar effect as to a statute."' Thus, a

contract forbidden to a municipality by the constitution

was, in a case already referred to,'" held to confer no rights

upon it; and the Fourteenth Amendment of the federal

constitution having dieclared all debts or obligations incurred

in aid of insurrection or rebellion against the United States,

or any claim for the loss or emancipation of any slave, illegal

and void, a contract made since the war for the sale and

delivery of bonds of confederate states, was held to be void,

and not a basis of an action for the recovery of damages for

the breach thereof."'

I
§ 639. Commencement. Self-executing Provisions.—[In accord-

d^nce with the rule |;hat fraptions pf,a day are not to l^e

'" Cooley, L., 197, and cases v. CampbeU, (Minn.) 35 N. West,
there cit^d to which may be added Rep. 366. And as to the presump-
Pranklin' Co; v. State, (Fla.) Feb: tion against' unconstitutionality,

15,1888. , .
seeante, |5S7,.and§§,178,elt;seq.,

'^' Se WoorBey, supra. As to and cases there cited, to which may
the waiver of the constitutional be added Stump v. Hornback,
right of trial by jury, see Cooley, (Mo.) 6 S. West. Eep; 856.

C. L.,217. i ;
«" See ante, §§ 449, et seq.

»» Cooley, 0. L. 156,! etc. «» Balteys' App., antOig 521.
•" Id. 3#-241. :

"» Branch v. Haas, 16 Fed. Rep.

»' See Id. 224, and note. 53. / u .

:

«• Id. 211, etc. Comp. Coates
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regarded, a constitution or constitutional amendment is

ordinarily to be deemed in force on the whole of the

day of its adoption by the vote of the people."' But, in

a case where the vote of a township authorizing the issue

of certain bonds was past on the same day as, but prior

to the closing of the polls for, an election that resulted in the

adoption of a new constitution prohibiting such issue, it was

held that the court would consider the fractions of a day,

and as the constitution could not take effect until the close

of the voting, the issue was held valid."' And it would

seem that this decision should furnish the proper rule for

determining when a constitution should be deemed in force

^ith reference to subjects as to which it changes previously

existing rights and duties,

§ 540 [A delicate question sometimes arises in the inter-

.pretation of constitutional provisions, which, whilst this

treatise has no proper pl3,ce for its extended consideration,

may yet be here briefly referred to,—whether or not

they are self-executing. It is laid down : " A constitu-

tional provision may be said to be self-executing if it sup-

plies a sufficient rule by means of which the right given may

be enjoyed or protected, or the duty imposed may be

enforced ; and it is not self-executing where it merely indi-

cates principles, without laying down rules by means of

which those priijciples may be given the force of law.'""

Thus, a constitutional provision, that, in all elections for

directors or managers of a corporation, each member may

cast for one candidate all the votes he is entitled to cast, is

self-executing."' A provision that "all taxes shall be

uniform " and " levied under general laws," is not self-ex-

ecuting, and therefore does not repeal any special and local

tax laws."* Indeed, whether or not a constitutional provision

is to be given the effect of repealing, by itself, and without

further legislation, existing statutes, is one as to which no

absolute rule can, it seems, be formulated. It has been said,

'«• Schall V. Bowman, 62 ni. «•» Pierce v. Com'th, 104 Pa.
831. St. 150.

'" Louisville v. Sav. B'k, 104. «" Lehigh Iron Co. v. Lower
U. 8. 469. Macungie, 81 Pa. St. 482.

"» Cooley, 0. L.. 100.
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that, where a particular proceeding, authorized by a former

statute, is prohibited by a constitution, the statute is to be

deemed abrogated, and that, if an act would be unconstitu-

tional if passed after the adoption of the constitution, because

of inconsistency with it, it is annulled by the constitution if

in existence at the time of the latter's adoption."* But the

question, in every case, would seem to be one of intention,

to be considered in the light of the evil to be remedied or

guarded against by the provision.'"

"» Hills V. Chicago, 60 111. 86. 90 Pa. St. 897, 408-413; Cooley,
"• Lewis V. Hollahan, 103 Pa. G. L., 98-102 ; Bish., Wr. L.,

St. 425, 430. See, for discus- §§ 11a, note, 92b ; and comp. ante,

Bions of this subject, the case just § 620, and § 218, note 87.

cited; Allegheny Co. t. OibsoB,
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See § 77, p. 104, note 45.—Under a statute enabling married women to

maintain, without joinder of their husbands, actions for the "recoT-

ery and protection " of their property, it was held, in Castner v.

Slilcer, ^ N. J. Eq. 8; 9 Centr. Bep. 45, that a married woman who
had acquired an interest as tenant in common in certain real estate,

might alone maintain a proceeding for partition.

—- § 79, p. 108, note 71.—Under a statute declaring that no " grant in

fee or of a freehold estate," not duly acknowledged or attested iu a

prescribed manner, should, until so auknovrledged, etc., take effect

as against " a purchaser or incumbrancer," it was held, in IfeUia v.

Munaon, (K. Y.) 11 Centr. Sep. 449, that the creation of a right to

bring water in pipes over the land of one for the benefit of another

was within the words "grant in fee," etc.; and (following Chamber-

lain V. Sparffur, 86 N. Y. 603) that " purchaser or incumbrancer"

included all subsequent grantees with or without notice.

— § 114, p. 155, note (J.)—Compare as to the American doctrine upon
this subject : Cooler, C. L., 779-780 (* 630) and 1 Dm., Mun. Carp.

(3rd ed.) § 196, and cases referred to. It can scarcely be said that

the understanding upon this point is entirely settled in this country.

The most acceptable view is probably that expressed in 1 iJzW. uU
mpra: "Unless the votes for an ineligible person are expressly

declared to be void the effect of such a person receiving a majority

of the votes cast is, according to the weight of American authority,

and the reason of the matter (in view of our mode of election, with-

out previous binding nominations, by secret ballot, leaving each

elector to vote for whomsoever he pleases), that a new election must

be held, and not to give the office to the qualified person having the

next highest number of votes.'' v.

—-§ 150, p. 209, note (c.)—The Pennsylvania liquor law of 13 May,

1887. "An apt to restrain and regulate the sale," etc., places the

granting of licenses in the hands of the court of Quarter Sessions,

[761]
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and provides that the same " shall hear petitions from residents of

the ward, borough or township, in addition to that of the applicant,

in favor and remonstranceB against the application for such license,

and in all cases shall refuse the same whenever In the opinion of the

said court, having due regard to the number and character of the

petitioners for and against such application, such license is not

necessary for the accommodation of the public and entertainment

of strangers or travelers, or that the applicant or applicants is or are

not fit persons to whom such license should be granted." The refu-

sal of the.court of Q. S., in the absence of any remonstrance and

without assigning any reason, to grant the application for renewal

of license of a person admittedly of unexceptionable character,

whose petition was properly presented and fortified by an additional

recommendation signed by fifty-four business men of his neighbor-

hood, was made the basis of an application to the Supreme Court

for a mandamus to compel the granting of the same. In denying

the writ prayed for, that court, 'per Paxson, J., said, after referring

to the title as showing the act to be one in restraint of the liquor

traffic :
" It is an error to suppose that the sole duty of the court is

confined to the inquiry whetlier the applicant is a citizen of the

United States and a man of good moral character. Back of all this

lies the question whether the petitioner's house is
'

' necessary for

the accommodation of the public and entertainment of strangers

and travelers," and the plain duty of the court of Quarter Sessions

under the act of Assembly is to so exercise its discretion as to "restrain"

rather than increase the sale of liquors. Thus, if a ward has 100

public houses where only fifty are required by the public wants, it

is plain that fifty houses must be denied license, although every one

of the applicants is a worthy man and keeps a respectable house.

The denial of license under such circumstances may seem arbitrary.

The trouble is there are more persons who want to sell liquor than

the Legislature considered it for the public good to license for that

purpose. I will not consume time with an extended discussion of

the right of the judges of the court of Quarter Sessions to exercise

their discretion in the granting of licenses. It has been exercised

by that court almost time out of mind, and the power has again and

again been affirmed by this court. This discretion, however, is a

legal discretion, to be exercised wisely and not arbitrarily. A judge

who refuses all applications unless for cause shown errs as widely

as the judge who grants all applications. We have no doubt the

court may in some instances act of its own knowledge. The mere

appearance of an applicant for license, when he comes to the bar

of the court, may be sufficient to satisfy the judge that he is not a

fit person to keep a public house. While the act of deciding in such

cases is perhaps quasi-judicial, the difference between granting or

withholding a license and the decision of a question between par-

ties to a private litigation is manifest. Neither the petitioner nor

any other person in this state has any property in the right to sell

liquor. Were we to grant the alternative mandamus now prayed
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for it ironid result only in a return thereto by the judges of the
court below that they have considered the application of the peti
tioner. and in the exercise of the judicial discretion conferred on
them by law, have rejected it. Under all our cases such a return
would be conclusive and it would lead to no profitable result to
allow the writ. It is therefore denied." Baudenlmaeh's Petition

21 W. N. 0. (Pa.) 432. Comp. § 431.

See § 169, p. 233, note (J.)—In Pennsylvania it was held that the refu-

sal by a foreigner, who had arrived and become domiciled there, to

receive and provide for his wife who followed him thither, was a
virtual turning her out of doors, and gave the courts of that state

jurisdiction, under its laws, to decree her alimony. " Our statute,"

says Gibson, C. J., " is a municipal regulation for the protection of

the community as well as the wife . . . It is proper, therefore,

that [the husband,] and not the community, bear the burthen of her
support:" MeDermott's App., 8 Watts & 8. (Pa.) 251, 356.— — p. 235, note 114.^n the absence of expressions to the contrary,

acts made causes of divorce by statute, are exclusively acts arising

within the state: MeDermott's App., supj-a; BisJiop v. Bishop, 30 Pa.
St. 413. And where such statute permits divorces for certain

causes arising " in any other state," this refers only to states of the

Union, not foreign countries: BiAop v. Bishop, supra. Nor can a

decree of divorce, pronounced by the court of such state, under
such a statute, have any extra-territorial effect upon a non-resident

respondent who was not brought within the jurisdiction of the

court by lawful service and notice : Lorn v. Love, 10 P7iila. (Pa.)

453. A statute, however, declaring, that, upon due proof at the

return of the subpoena, "that the same shall have been served per-

sonally on the said party [respondent], wherever found," etc., the

cause may be brought to a hearing and a decree made, cannot be

so construed as to give a state court extra-territorial power to bring

within its jurisdiction the person of a citizen and resident of another

state by a personal service upon him outside of the state of said

court: BaUton's App., 93 Pa. St. 133. On the other hand, the refu-

sal of a wife to accompany her husband to a foreign country is not,

in itself, a wilful and malicious desertion within the meaning of a

statute allowing absolute divorce for such cause : Bishop v. Bishop,

supra. '

—— p. 236, note (c).—A Pennsylvania statute whidh made it a

misdemeanor for the cashier of " any bank " to engage in any other

business, was held to refer only to cashiers of banks created under

and by the virtue of the laws of that state, and not to cashiers of

national banks : AlUn v. Cwrter, (Pa.) 11 Oentr. Hep. 673. (See the

briefs in that case for collection of authorities.)

— § 173, p. 238, note 180. See, in this connection, also : MoU v. Pa.

B. B. Co., 80 Pa. St., 9, 27, et seq., to the effect that one Legislature

may not alienate the right of taxation so as to bind future Legisla

tures.
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Bbb § 106, p. 265, note 80.—Add, to same effect, OoodaU v. People, (lU.)

12 Weat. Bep. 824, and see fftate v. Dmtd Co., (Fla.) 8 So. Bep. 198,

that an amendment purporting to set out all tbat the act, ai

amended, is designed to contain, repeals all of the original act that

it omitSi

§ 216, p. 288, note 18.—On the principle that general legislation

upon any subject must gi7e way to later inconsistent special legisla-

tion upon the same, it was held, in 8t. Johnabv/ry v. Thompidk,

(Vt.) 4 2f. Engl. Bep. 509, that the charter of an incorporated village,

authorizing it to " regulate '' its victualing houses, repealed by

implication, as to it, the general law on that subject.

§ 247, p. 328, note (a).—The provision of 22 & 23 Car. 2, requiring

in "all actions of trespass, assault and battery and other personal

actions," where the verdict is under 40 shillings ($5.83^), the certi-

ficate of the ji^dge to give plaintiff full costs to be made " at the

trial of the cause," permits it to be made at any time between ver-

dict and final judgment : Simonday. Barton, 76 Pa. St. 484; nor

does the provision extend to any actions, save trespass quare clausum

fregit and for assault and battery: Ibid.; and where the question of

the entry of judgment is to be settled by the same judges who tried

the cause, aemble, that the formal certificate is not required, but

costs may be allowed or withheld according to the facts resting in

the personal knowledge of the judges : KncM y. Kaufman, 1 V/ooSm.

(Pa.) 835

§ 847, p. 481, note 127.—The term " costs " ordinarily includes

officers' fees, as well as the party's own charge for witnesses : Belong

V. B.B. Co., 1 Woodw. (Pa.) 195.
^

—— § 850, p. 485, note (a).—As to whether natural gas is "freight,"

and the conducting of it through pipes " transportation of freight,"

see Carothers v. PhUad'a Co., (Pa.) 11 Cen^. Bep. 48. (See this case

also as to the effect of the use of the word " trade" in the preamble

on its construction in the body of the act.) Comp. § 853.

§ 521, p. 734, note 125.—In 1874, the Legislature of Pennsylvania

passed an act fdr the incorporation and regulation of cities, the

operation of which upon existing cities was, by one of its sections,

confined to such as miglit choose to adopt it. These were empowered
by the act to assess the cost of grading, etc., streets upon the prop-

erties fronting thereon, authorized to file liens for the amount against

them, and to proceed to collect the same by scire facias, etc. A lien

was filed under the act by the city of Reading in 1886. In 1887,

the Supreme Court, in Seranton Soh. Diatr. App., 118 Pa. St. 176,

having declared option legislation as to cities special and unconsti-

tutional, a new municipal law was enacted intended to comply with

the principles of general legislation announced by the courts. One
of its sections provided th^t " all taxes levied or assessments made
in any of said cities ... within five years next precedi^g tlie, date

of the approval of this act, are hereby made valid and said cities are
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hereby authorized and empowered to collect the same." An appli-

cation to strike off the lien referred to was granted by the court of

Common Pleas, on the ground that the " General Assembly cannot

by an enabling act indirectlymake that constitutional which directly

is prohibited as unconstitutional. Such legislation is just as obnox-

ious as the original Act." And the decision was sustained per eur. in

'

the Supreme Court, in Beadiitg t. Baoage, decided April 80, 1888.
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Abandoned and captured property act, 96.

Abandonment see Childbeh, Tubnpiks.
ABATEMENT, construction of act providing against, of actions, ia, «

change of corporate authority, 247.
rule adopted from analogy with statute relating to^ 827.
act providing for new action after, 417 n.

waiver of affidavit verifying plea in, 446.
See Affeai., Qxtash.

Abdnction, 64^ 131, 133, 337.

Abolition, see Tax.
Abortion, what is procuring, 337.

Absconding debtors, 436.

Absence of defendant no excuse for non-service of sammons, 10.
editor, effect of, on liability for libel, 135 n.

Absent persons, who included', 12.

Absent^ estates, effect of act authorizing court to appoint tmgtees at, HO.
Abtenlmg hinadffrom service, 129.

Abmluila tetUentia exipoaiore nan egel, 4, 607.

ABSUBDITY, presumption agunst, 264, 267.

in constitutions, 609, 624.
to be avoided, 258n.
literal meaning leading to, rejected, 296.

not to defeat act, 4.

literal constmction followed^ though productive ol^ 11, 2Sb

See Aboualies.
Abuse of power, presumption against construction permitting^ 146^ 160.

construction to avoid, 439.

Accept, 73.

Acceptance, power of, involved' in grant of power of gift| 427.

Accessories, 375, 417.

Accidental omissions, 317. See OmasiONS.
According to his discretion, 147,
Aecoimt, 155 n.

Aceovnts, 64 n.

Accounts, jurisdiction in, 151.

ACCUSED, right o^ to demand nature and cause of aocoaatioi^ 620.

public trial, 524.

See WiTNBSS.
AehnoaU^ed to have bempaid, 346.

ACENOWLEDGMENl^necessity of seal to, 10.

power to take, not indndve of power to tela

proof, 18.
_ _

of married woman by jostice of the peace intisr>

ested' 114.

acts relating to, 271, 284 n., 293, 294.

oonveyance by married woman withont, 86811.

See ATKnarATiON, Intebfbisteb, limrrxTtosa, Mabrub
WoMBir, PowEB.
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Aeqmred property, K7.

ACT, see Acts, Bill, Enaotmbnts, Statute.
regulating criminal proceedings does not extend to collateral issaes, 123i

of assembly making grant is grant by matter of record, 76.

Aetim, 74, 77 and note, 168.

ariaing on amtraet, 98.

or proceeding commenced, 74.

ACTION, extension of, to new matter, carries incidents, 417.
_ _

I

construction of act permitting new, on certain conditions, 417 n.

See AssATTiiT and Battery, MAucions PBesxauTioH, PsNBnra
AoTioNs, BEUEDoa, BiaHT*ev Action.

Acts done under, by virtue of, in pureuarKe of, &xs,, statute, 297.

legal when done not rendered illegal by subsequent statute^ 488.

ACTS, see Bills, Enaotliemts, Statutes.
passed at same session, 43 n.

on same ctay, see Same Dat.
in or involving the negative, 198, 201.

of congiess, see Congbess.
m pari maieria, to be compared, 43, 66.

considered aa one body of law, 43.

selection of inconsistent clauses by reference (o^ 48a .
,

passed at same session, 43 n., 46.

earlier, 43^ 44.

referred to for procedure and remedy, 44.

later, 47,

expired or repealed, 48, 61.

policy, of previous, not controlling, 63.

explicit language not controlled by, 63.

^English, 63 n.

purpose, effect, basis and limitation of tola U to^ 68.

See Pabi Materia, BepeaIiED Acts.
not precisely in pari matena, 43 n.

not in pan materid not construed together, 64.

npon similar subjects, 43»., 52. See AiiAXoaous Acts.
Aetual payment, 442.

puusei fif ridigioua worthip, 95, 356.

Aehidlly occupied, 95.

Aeltts Dei, 121.

Adaptation of main provision of act to subsequent ohangea of detail, IIS.

meaning, see Befebenoe Acts, Subjeoe Mattxb.
Additional conditions,' court cannot impose, 361.

Additions not to be made by construction, 18, 22.

See Interpolations, Peboentaoe.
id ea gtUB frequenlius accidwnt adaptcmlur jwa, 263 and note.

Adequate security, 524.

Adjournment of case beyond time limited for conviction, 9.

Administer, 337.

ADMINISTBATOB, claim of, in own right against distributees, 118.

act giving, power over decedent's land construed proe-

pectively, 275.

time for exercising power of sale^ 827 and note.

See ExEouTOBS and Administbatobs.
Admiralty, see LntN.

court, 166.

Admiktures, 248 n.

Adopted child, act enabling, to inherit, not relief from collateral inheritanM

t»i,126.
,

ADOPTION' in local, special or particular act, of provision of general act, 288i

of principle from analogy to statute, 327.
previous construction by re-enaptment, 368.
construction by transcribing foreign act, 371.
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AIK)PTION (continued).

foreign statute before amendment, 371 n.
one act by another, adopts no subsequent changes, 85. See

Beference.
constitutional provision from foreign constitution, 530.
adjudicated provisions of former constitutions, 530.
construction does not adopt application, 530.

Adulterated, 248.

Adulterated bread, see Bbead.
tobacco, see Tobacco.

ADULTEBATION OF FOOD, liability for, 36.

construction of act relating to, 383.
making, a defence, 248.

to the pr^udiee of the purchaw, 337.
See Bakes, Seeds.

Ad ixdorem, 83 n.

Advancements, construction of act relating to, 321.
Advantage, presumption against construction permitting, from own wrong, 267,

Adwse estate, interest or lien, 299.

Adverse possession, act requiring evidence of payment of taxes to prove, 282.
right not affected by act declaring forfeiture, 343.

See Possession, Title.
Adverse title, 16,

Affairs, 521 n.

Affidavit, 388 and note, see Oath.
AFFIDAVIT, power to take, when implied, 419 n.

refusal of justices of peace to administer, 136.

^ service of copy of, 105 n.

that facts set forth are true, compliance with requirements o^
44171.

to plea in abatement, may be waived, 445.

of attorney, when admissible, 110.

defence by other than defendant, 105.

judgment for want of, on failure to appear, 142.
law, 249, 267, 298, 344, 351, 391 n., 417, 443, see

Copy.
waiver of provisions of, 445.

Affirmation, express, of duty otherwise implied, 386.

AFFIEMATIVE ACTS, implied negative in, 199, 209.

without expressed or implied negative, 218, 222.

inter se, negative acts, what are, 217.

After, 391.

^ter born, 80.

After the expiration, 391.

present war is over, 499.

they return, 296.

Against, 317.

the law of China, 296.

Agency, principle of, recognized in construction, 105.

in payment of taxes, 143.

Agent, 118, 166 n, see Teaveling Aoent.
or Surveyor, 401 n.

AGENT, consent or affidavit by, 105.

criminal liability of principal for act of, 135.

employment and payment o'f, when impliedly authorized, 418.

knowledge of, 117.

Agreement in relation to me and hire of a ship, 23.

Agreement to convey, see Married Women.
Alien, power of, to hold lands, 63.

who is ineligible as jurors, 63 m. , q
See Foreigners, Eemoval op Causes. ** "^



770 INDEX.

[The reference is to seotions.]

Alimale, 139.

Alienation of goods, voluntary, 90.

property, strict construction of acts restraining, 342.

AU, 115 n, 167.

acts and parts of acts, 265.

whether local or special, or otherwise incontisteat, <£c., 20S,

agreements to pay attorney fees dependent on any condition, 122.

definition and description of crimes, all fines, forfeitures, penalties and incapaci-

ties, 240.

Allegiance, constitutional provision requiring oath of, 536.

All existing rarilroad corporations, 112.

Alley, adverse possession of, 165 n.

All inconsistent acts, 205.

newspapers, 432.

officers, 512.

Allowance to widow, irrespective of creditors' claims, 16.

Allowances, 54 n.

All payments made or which shall thereafleir be made, 284.

persons, 115, 206, 241.

pleas, 224, 231.

poulterers within seven miles. 268.
proceedings, 125.

property, 17, 224.

propertyfrom which any income or reveniM i$ derived, 163 n.

real estate, 224 n.

rights of action secured by existing laws may be prosecuted in the manner pro-

vided by this ad, 287.

rights of suit or prosecution, &c., 484.

Almshouse, see Workhouse.

Already sustained, 272.

Alteration, see Amendment, Chanoe, Befebence Act.
Atmaiys, 81 n.

Ambassador, 174.

AMBIGUITY OF LANGUAGE, 25, 26.

causes of, 26 n.

construction permissible only in cases oi, 1
See AbsoI/Uta Sententia.

unsolved, 24
AMENDMENT, change of construction has effect of, 1 n.

construction harmonizing with original act preferred, 40.

reference to act is to it as modified by, 44.

adoption of statute before, adopts construction before, 371 .
same terms in, 370.

is read into original statute, 294.

statute after, construction as if always there, 294.

hereafter in an, 272 n.

hereiiofare in an, 272.

has no retroactive force, 196 n., 279, 294.

of city charter held prospective, 271.
when and when not a repeal, 195, 196.

incorporating all retained, 196 and Addemda,
merger of original act in, 196,

to as to read, in lieu of, &c., 196, 294 and note, 475. See

Meroeb.
repeal of earlier, of act repealed, re-enacted, 475 n.

of repealed act, 372.

constitutional requirements as to form, &c., inapplicable U>

implied, 191 n, 524 n.

of third reading, inapplicable io,

508 n.

effect of unconstitutional, 195.
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AMENDMENT {continued).

new constitution is, of old, 520, 531.
construction of constitution, by reference to former provis-

' ions, 517.

AMENDMENTS, first tea of U. 8. constitution, 518 n.

statutes permitting, 108, 285, 288.
exercise of discretion as to, of pleadings, 149, 307.

Amicable revival, see Judgments.
Amotion, see Removal.
Amount, 155.

Amusement, public places of, 47, 340.

Analogies and differences between construction of statute and of constitution,

506,540.
Analogous acts, same phrases in, 369.

causes construed as witiiin intent of statute, 110, 327 n., 417 n.

Analogy with statute, adoption of principle from, 327.

rule as to certain appeals adopted from, of acts as to other appeals,

420.

Ancestorfrom whom estate came, 80.

Ancient lights, right to raise party-structure does not permit obstruction of, 120.

statutes, equitable construction of, 322, 323.

construction by usage, 369.

<£ a., 453.

And in penal statute, 305.

and or, 303, 305, 381.
have the casting vote, 13.

not after, 324.

Animals, see Diseases.
Annexation, see BubaIj Lands.
AuTtexed thereto, 345.

Annuities, construction of act relative to sale o^ 77.

Annulment, construction of act declaring, of contract by transfer, 12L
Anomalies not to control construction, 23. See Absubditt,
Another kind, 65,

Answer, see Evidence, SEi/F-CsiMiNATiNa.
Antecedents, rale as to several, 81, 414, 532. See Last Anteoedkbt.
Any act, 67.

acts , . . to the contrary thereof notimihsUmoAng, 225.

intrusted with the possession of goods, 118.

bank, 169 (Addenda),
bond as aforesaid, 381.

obligation or contract under seal, 167.

or other specioUty, 405.
borough, 278.

borrower, 14.

cose of collision, 258.
chattel or valuable security, 338 n.

court, 114.

creditors, 90.

crime or offence against the km of China, 29, 296.

decision, 125.

dividend declared, 142.
horse, 381,

cattle or other amimal, 299.

information or complaint, 166.
interest which mightfrom time to time be owing, 65.

justice, 114. '

land, 216.

law, usage or custom to the contrary nobmthstanding, 225 n., 874.

married female, 115.

munieipal corporation, 228.
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Any municipality, 230.

office-holder, 65.

o/' eiuth animals, 299.

the following causes, 249, 299.

order, 62.

other competent court, 114.

law, 173.

matter or thing whatsoever, 410.

person, 385 m.

stote, 169 (.:lc2<2m(2a).

paper containing public news, &c., 345,

part, 248.

per«on, 44, 227, 244, 253, 340.

aggrieved, 125.

hamng the care or charge of any single palieiU, 121.

entitled to vote, 334.

or corporation, 87.

persons, 257.

whateoeir, corporate or sole, 251.

persons, 170 ra.

j)/ace, 408.

properly, 15.

public or joint stock, or public seeurily whatsoever, 335.
place, 378.

quay, wharf or landing place, 340.

right of common, 35.

or remedy, 216.

sucA prcuslices, 308.

efiU or «<t/2s, 255.

vessel an the high seas, 174.

will, 62.

woman who may hereafter be married in this commonwealth, 321.

Apolugy, coastructiou of act requiring ioBertion of, for libel, in newspaper, 139.

Apparent, jee Conflict.
APF£AL constructioa of act giving, on judgment for defendant on motion to

quash, 110 n, 237 n, 417 n.

acts giving, extending or preserving right of, 108.

relative to, held prospective, 271, 272.

retrospective, 288.

inapplicable to pending cause, 290.

decision on, after repeal of statute, 478.

who is party liable to pay costs on, 77.

from one quarter session to another, 23.

given by act in manner incapable of putting in operation, 24.

right of, involves right of hearing, 428.

when reasonable time allowed for, 420.
given to next session, 351.

affidavit of, to be filed immedialely, 247.
conditions of, 435.

implied reference between acts prescribed, 199, 207
notice of, 441, 442, 443.

when excused by death of appellee, 441.
when not, &c., 443.

and security, want of, waived, 445.
impossibility to perfect, 441, 442, 443.

when right of, supplied in statute froai 'constitution, 181.
right of, destroyed by declaring lower jurisdiction fiml, 162 n.

discretion of Orphans' Court as to security on, 225.
construction of second act relative to, 220.
from judgment of justice of tlie peace, 247.
given when the sum adjudged . . . exceeds, 245.
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APPEAL {continued).

denial of, in landlord and tenant oases, 403.
efifect of declaration of intent, not to, 445.

See Executors and Administrators, Jtjdo'ments, Limitations,
Notice, Eecognizanoe, Review, Writ of Erbob.

Am>ear with his child, 267.

APPEARANCE, wrongful failure to put in, not permissible to defeat remedy,
267. See Affidavit op Defence.

act prescribing that certain things shall be, 398.
when waiver of defect in summons, 445.

Appendix, part of journals, 33 n.

Application of term depends on moment of adjudication, 90.

Appointed, 369.

Officers, 512.

Appointment is not election, 508 n.

APPRENTICE, liability of, for absenting himself from service, 134.
penal act as to, 235.

indentures for binding of, 269.
construction of act allowing justice of the peace to di»

charge, 422.

See Servant.
Apprenticeship, deed of, 10.

APPROPRIATION out of fund otherwise appropriated, 45.
construction of act making too small an, 26S.
act may suspend other act, 215 and note,

and revenue acts construed with previous acts in pari
materia, 46.

Arbitrary procedure^ see Summary Jurisdiction.
ABBITRATION, act providing for, 108, 118, 351.

defect in recognizance for appearance in, 446.
in case of dispute as to amount, 155.

Arbitrators, nward of, partly good and partly bad, 460.

Army, 75.

Arrangement not to control interpretation, 70.

Arrest, illegal, 297, 435. See Capias.
Arson, 103.

Art, terms of, see Commebcial, Technioax.
Article, 409.

Articles, see Headings.
At aforesaid., 514.

deserved, 434 n.

far as possible, 260.

hes and dirt, liability for failure to remove, 469.

As if passed after this act, 193.

said alteration and amendment had not been made, 531.

she had continued v/nmarried, 422.

the act had not passed, 376.

this constitution had not been adopted, 531.

ASSAULT AND BATTERY, right of action for, held to be propeity, 76 a.

civil and criminal liability for, 469.

by several, 253.

effect of death of victim of, upon exemption
from second prosecution forsame offence, 268.

on police officer in citizen's clothes, 133.

Assemble and meet together, 62.

Assertion of right, act done in the, 131.

Assessed, 12S.

ASSESSMENT, construction of act requiring assessors to sit to revise, 108 n.

mode of, not saved by saving of right or remedy 216.

acts legalizing, 292, 293, 521 (Addenda).

erroneous, 297.

fai

Ashe!
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ASSESSMENT (continued).

roll, return and deposit of, 435, 436.

notice of, 436.

See Exemption, Musicifaii Iupboveubnts, MuNioiFALiiiEa,
Stockholdebs, Taxes, Vote.

Amgn, 462.

Assignee, 80.

Assignees, act allowing, to sue, held retrospective, 287.

Assignmenls, 75,

ASSIGNMENTS for benefit of creditors, construction of act forbidding prefer-

ences in, 124, 138. See Coufositions, Pbefebenoes.
of labor claims, 350.

mail contracts, 449.

government contracts, 450. See Annitlmbnt.
See CoLLATERAi, Inheritance Tax.

equitable, see Bill of Sale.
Assistance, writ of, with jkrifacias for costs, is process, 74.

Associated words and clauses in constitution, 532.

ASSOCIATION of words, effect on construction, 396, 416, 532.

restricting effect of, 396.

extending effect of, 404.

As tubstantial justice shall require, 147.

Asmre, 73.

At the cowl thinks right, 307.

Asylum, see LuNATlo.
Al am/ time after return day and ten dajyi service of the mil, 46.

tow, 77.

or in equity, 159.

kast, 391.

two days, 432 n.

such time or times as they may deem expedient, 142.

the date of passage, 292, 498 n.

end thereof, 348.

their jv^t and proper difcretion, 428.

the ojice, 301.

(rate of the application, 247.

trial, 247 (Addenda), 388.

ATTACHMENTS, strict construction of acts authorizing, 262 n, 344, 351.

restricted to liquidated claims, 98.

act authorizing, does not create new liability, 344 n.

money in bands of public official not liable to, 251.

municipal corporation not liable to,

165 n, 251.
against foreign corporations, act giving, held retrospect-

ive, 287.

to compel payment of master's fee, 14.

of witnesses, refusal of court to grant, 125.
to testify, 419 n.

of wages for boarding debt, construction of act permit-

ting, 126.

no waiver of act forbidding, 447.
for contempt, not imprisonment for debt, 74. See Con-

tempt.
against married women, 123.
act relating to right of creditors to intervene in, see Obeo-

ITORS.
foreign, in Pennsylvania, limited to claims « eontraelu, 114.

not within affidavit of defence laws, 249.
Attaint, see Jcbobb.
AUtndanee in court, or before any official pursuant tu law, 61.
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ATTESTATION, requisites of, where required to state that instrument
explained, 20.

of wills, 62.

provisiou relating to, held directory, 437.
estoppel against claiming advantage from defect in, 448.

ATTORNEY, affidavit by, when admissible, 110.
effect of advice of, to apprentice that indenture void, 131.
act making bills of, taxable, &c., applicable to pendine cause.

286.

not taxable as tradesman, 407.

remedies against unqualified persona acting as, 467.
strict construction of act prohibiting, from purchasing, 341.

See Makbied Women, Notice of Appeal, Solicitob.
Attorney-fee, ouster ofjustice peace jurisdiction, by inclusion of, in note, 152 n.

act limiting amount of, held retrospective, 287.

Attorney-General, see Depaetmental Usage.
Attorney's commission, 226 n. See Jtoticb op the Peace.
Atlomeys, 38.

Auctioneer, contract signed by, 348.

selling partly out of his proper district, 460.

Auctions, 269.

Auditor-General, see Change op name op Coeporation.
Auditors or Controllers, 532.

Author, 115.

Author, consent of, by sigent, 105.

right of action of, for printing works without consent^ 489l

Author of any mack, 176.

prinier and puilisher, 304.

Authorized and empowered, 306.

to adjust and audit, 306.

Award, see Abbitbatobs.

Bachelor, see Householdeb.
Baggage, included in goods or merchandise 127. See LuGOAOE.
Bail, see Bonds, Capias, Executors and Administbatoeb.
Baker, liability for sale of impure bread, 135.

Ballot, constitutional requirement that elections shall be by, 520.

boxes, provision as to arrangement, &c., of, 438.

BANE, discounting note, is assignee, 80.

what is place where, is located, 94 n.

effect of prohibition against loan to director by, 137 n.

in which government is stockholder, 164.

spesial act relative to, not repealed by general act, 229.

See Banks, Cashieb, National Banks.
Banker, whether, a person acting in a. fiduciary capacity, 90.

Bankers and brokers, act requiring returns by, 416.

Banking institdtion, illegal contract for, 452.

Banking or discounting privileges, 532.

Bankrupt, earnings by labor of, 248.

real estate of, see Beal Estate.
Bankruptcy, who are creditors in case of, 90.

law, 219, 276, 296, 303, 3,40, 417.

BANKS, act forbidding, to pa^ interest on deposits, 279.

reducing rate of interest allowed to, 279.

,
authorizing erection of certain number of, 358k

See Bank Cashieb, National Banks.
Bargain and sale, power of, included in power to grant, 79.

Barratry, 186.

Barriers, see Bailroads.
Barter, se^ Municipalities ; Sell.
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BASTARD, settlement of, 141.

legislature cannot make, anything but bastard, 171.
act legitimatizing, by subsequent marriage of parent*, 171.

See Putative Father.'
Bastardize, see Married Women.
Bastardy proceedings, 443.

evidence in, 443.

Bay windows, see Municipalities.
Beef, 365.

Beer, see Ll(}UOR.

Before, 391.

Being an alderman or coundtlor, 336.

married, 387.

Be in possession of game after the last day, 296.

it enacted, 536.

BELIEF, mere, as a defence, 131 it.

erroneous, in a fact, 132.

when reasonableness of, immaterial, 297.

Bench, selling beer to be drunk outside of shop on, 144.
Benefices, construction of 12 Car. 2, o. 17, concerning, 116.

Beneficial construction, 103-112. See Liberal Constbuohon.
Benefits, acts conferring, prospective, 278.
Bequests to charities, strict construction of act regulating, 342.
Betting, see Waoees.
Segond the seas, 20, 78, 296.

Bicycles, 64, 335.

Bid, at auction declared void, 269.

act not construed to cut off accepted, 275.
Bigamy, 133, 169.

BILL (see Amendment, Enactment, Statute), requirement of three read-
ings, 508, 536.

introduction of, 521 n.

provisions as to subject, title, &c., 524, 536, and note,
style of, 536.

and resolutions of legislature, signing of, 536.
Billiard hall, liability of keeper of, for permitting minor in, 132 n.
Bill of lading, exception in, from liability for breakage, <Sec., 260 n,

rights, 516.

Ba of saie, 139.

Bill of exception, see Attachment, Continuance, Discretion, New Tbia^
Writ op Error.

BILLS OP SALE, affidavit when required, 10.

act relating to attestation of, 20.

requiring registration of, 137, 139, 274.
what not evasion of, 144.

agreements for, when to be registered, 139.
transferring ships by way of mortgage, 460.

Blank notes, 418 n.

votes, 441 n. i

Blasphemy, 236, 494.

Boarding debts, see Attachment.
Board of health, women to be appointed in, in Massachusetts, 386 n.
Boat, what, is a ship, 103.

Bohea, 83.

Bona fide, see Innocent, Usury.
Bona fides in assignment, &o., of Insurance policy, 14.
Bonam partem, words construed in, 385.
Bond, 381, 383.

or obligation, 383.
BOND of tax-collector, with one surety, where act requires two, S18.
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BOND {continued).

note not bad because act requires, 218.

act prescribing, to be taken by surrogate, 437.

BONDS, construction of act authorizing, in aid of railroads, &c., 98, 214, 502.
Tiot in the penOflty payable and conditioned as prescribed by law, 110.

act relative to suits on oBBcial, held retrospective, 287.
statute of limitation in s^its upon official, 167.

bail, 164.

power of municipality to give, 418 n.

married woman to give, see Married Women.
act requiring certified signature, &c., to municipal, 437.

of directors, provision as to form of, directory, 438.

construction of act giving counties right to issue, 214, 502.

foreign held, 169 n.

See Confederate Bonds, Mabsins, Municipality, OfficiaJi
Bonds

Book entries, case involving, not necessarily one requiring the examinalicm of
a Umg account, 155.

Boom companies, 249.

Booth, held not included in tenement, 406.

BOBOUGH, liability of, for payment of damages assessed for opening street,

126.

construction of act empowering courts to change charter of, 212.

notice of application for charter of, see Notice, BELiaiOUB
Newspaper.

See Fire Limits, Ordinance.
BOBBOW, right to, involves right to give obligation for debt, 422 n.

power of municipality to, 418 n.

married woman to, see Married Womeb.
Borrower, when estopped from defence of usury, 448.

Bottoms, contract to ship in foreign, 452.

Boundaries, provisions of act as to fixing of, by commissioners, 435. Sm
City, Municipality.

BOUNTY, construction of acts relating to, 109, 275, 436.

ham to pay, 79.

legalizing action of township as to paying,

122.

Branch railroad, 79.

Breach'ofdviy or of contract, 401. See Duty.
Breach of promise of marriage, when not included in action on contract, 98.

Bread, sale by servant of adulterated, 135.

Bread usually sold as French or fancy bread, 85.

Break from prison, 129.

Breaking, 337.

Break or enter, 303.
Bribery, 338.

Bricks, act regulating dimensions of, 455.
Bridge, 73, 79, 349.

sti'wclweg, 79.

BRIDGE, what involved in grant of power to build, 418.

charter requiring corporation to, roads, means existing roads, 85.

See Drawbridoh, Navigation, Notice, Bepair, ToLL-BBiDaa,

Tolls,
British thip, 116.

Broker, 47. See Bankers and Brokers, Pawnbroker, Betu Bstatt

Broker.
Brokers, unqualified, 456 and note.

Brought or exhibited^ 416 n.

Buggy may be wagon, 103.

Building.UO, 396, 405 n., 406, 408.
Building, act permitting demolition of, 428.
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BDILDINQ ASSOCIATIONS, when not savings inslUutions, 44, 396.

persons may become members of, merely to

loan, 141.

implied repeal between acts relating to, 201.

fines in, 352. See Fines.
transfer of stock in, 438.

not within consiitutional provision as to cor-

,porations with banking or diieounting

•privileges, 632.

Building line, act relative to, 36.

Buildings, 396.

Bulk windows, see Municipalities.
Bull, not included in ox, caw, heifer or other cattle, 412.

Hardens, strict construction of acts imposing, 345, 356.

conferring exemptions from common, 366.

Burglarj^ acts relating to, 54, 337, and note, 406 n.

Burying vault not a building, erection or indosare, 405 n.

Business, 621 n,

trade or mamufacture, 406.

Butcher raising cattle slaughtered on his farm not a farmer, 93.

Batter, act regulating sale of, 455.

Buyer, act authorizing seizure of light and unjust scales, &e., means as to, 119.

Buy, sell or receivefrom, 299.

By, 391,

By-laws (see Cobfobation, Obdinanoe, Poweb), power to make needfid, 418.

partly good and partly bad, 460.

By . . ; insertions. . . . in successive weeks, 389.

sample, or soliciting or procuring orders, 174 n.

the cowl or judge, 106.

virtue of, 297.

the authority of any other law, 173.

Cabman trespassing on railroad company's property, 134.

Calls, see Cobfobations, Stockholdebs.
Campaign fund, contract to contribute to, 460.

Can, 299.

Canal boat, when a vessel, 1 03.

Oan be removed, 249.

CANDIDATE, exclusion of, from polling place, 36.
effect of voting for ineligible, 114 and Addenda.
acting as returning officer ineligible, 114.
contract of, to contribute to campaign fund, 460.
suit by, against election officer, 469.

See Eleotion.
Oapias ad respondendum not issuable against married woman liable for tort8^2S.

salisfaeiendwm not issuable against married woman liable, &e. Vocht

V. Kuklenee (Pa.), 11 CSnlr. Bm. 767.
effect of destruction of bail's right to surrender principal taken

under, 461.

Oajnial stock, 142, 356 n.

Captions, 69, 70, 612. See Heaoinos.
Qiiptwre, 79, 337 n. See Pbizb.
Carriage, 54, 376, 378. See Vehicle.
Carrier, construction of act relating to liability of, 260, 301. See BnA 01

Lasino, Couuon Cabbies.
Oarriet on his buriness, 401.
Carrying concealed weapons, see Concealed Weafonb.
Cars, see Tbain OF Cabs.
Oases provided for, 226 n.

Cashier, act relating to, of any bank, 169 (Addenda.)
Cast away or destroy, 402.
Casting vote, 13.



INDEX. 779

[Tbe reference ie to Beotions.]

Qamix (missus, 18, 22, 336. See Omission.

Cattle, (see Buli,, Killing, Othbb Cattle, Tubn Loosb), act relating to
tiansportatioD of, 407.

Ouaa (xmsans, 478. '

gine qua non, 473.

CAUSE OF ACTION, not created by own wrong, 267 n.

when saved, 4(15.

unaffected by repeal, 481, 483.

See Right op Action, Limitations.
enactment, 27, 28.

Qmse Ut be taken, 337.

Cemetery, prohibition against using, within one hundred yards ofdwelling, 249 n.

Census, changes in population as shown by, not judicially noticed, 261 n.

Certainty of meaning, effect of, 4.

statutes devoid of, 24.

Certificate, see Marriage, Kegistry.
CERTIOEARI, effect of prohibition of removal of conviction by, 11.

increase of jurisdiction not restoration of, 112.

to Quarter Sessions, when not taken away from Supreme Court,

151, 152, 522 and note,

prohibition of, inapplicable where jurisdiction overstep-

ped, 152.

prohibition of, inapplicable ^here jurisdiction wrongly as-

,
sumed, 385 n.

court improperly consti-

tuted,' 152.

in cases of fraud, 152.

to suits under ordinances, 162.

by state court to officer proceeding under act of congress,

152 n.

void proceedings treated as voidable for purpose of review

on, 152 n.

when excluded by reference, 153.

to new proceedings, 154.

acts taking, away, inapplicable to government, 164.

effect of making judgment of inferior court final on, 420.

when impliedly taken away in contested election cases, 420 n.

See Review.
Oasante rtUione cessat lex, 62.

Challenge, act giving right of peremptory, held retrospective, 288.

See CODBFENDANTS, DWELLING, JuRORS.

Chambers, see Householder.
Chancery, see Equitt, Evidence.
CHANGE of circumstances, effect on construction, 85 n.

date of election does not change liability for expenses, 112.

publication of newspaper, 389.

degree of punishment, 239.

extent of jurisdiction does not change finality ofjudgment, 112.

grade, damages for, 434.

language (see Omissions), 378-384.

when insignificant, 381.

change of intent, 51, 206, 382.

in constitutions, 531.

law, presumption against needless, by statute, 113-128.

constitution, 520.

locality and incidents of punishments, 237,

name of corporation, notice of, to auditor-general, 17. Be*

CORPOBATION.
policy not presumed from new constitution, 520.

quality and incidents of offence, 238.

venuej^ act relating to, held prospective, 289 n.
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CHANGE {contmued).

of venue, effect on, of saving of right to proceed, 487.

right of Supreme Court to order, 522.

Changes in an act adopted by another, do not affect latter, 85.

Chapter, see Headings, Eevision.
Charge, 10, 405.

Charge, when included in opinion, 108 n.

Charities, construction of act requiring devise, &c., to, one calendar montk
before death, 80. See Bequest, Mortmain.

Charter-party, guarantee for due performance of, not within stamp laws, 345.

CHAETEE8, construction of, most strongly against grantees, 55 and note,

promoters regarded as framers of, 55 n.

of consolidated companies not construed together, 65.

general act read into special, 56.

to be construed so as to accord with subsequent legislation, 354.

reservation of power to alter, involves power of additional taxa-

tion, 417 n.
' See BoBouGHS, Cosfobations, MnmciFAii Cobfobations, Okdi-

NANCE, BeFEAIi.
Chattel or valitable seeurily, 388 ».

Checks, 418 n.

postdated, 418 n.

ChMren, 77, 80, 321, 337.

CHILDREN under seven years not gnilty of felony, 130.

born out of lawful wedlock, cannot be Umftitly begotten, 171.

act relating to abandonment of, 381.

See Abduction, Abandonment, Maintenance, Foob Bistbioz,

Schools.
Chimneys, construction of acts relating to, 218.

Choses in action, when propei-iy, 75 n.

Churches, meeting-housei and other regular places of staled viorship, 356.

Circuit Courts, construction of act relative to, 122.

See Bemoval of Causes, Sufbeme Coubt.
Circumstances, see External Cibctimstances.
Circumvention, see Evasion.
Citation, see Pebsonaii Service.
Cities, 37.

Citigens, 159.

CITY, act aiming at regulation and regular supply of a great, lOSi

effect of extension of boundaries of, 122, 420.

See Councils, Municipalities, Obdinahces.
City controller, 532 n.

Civil case, 607 n.

Civil engineer not a laborer, 99 and note.

dvil officers, 512.

Claim of right, see Assertion of Bight.
Clandestine marriage, see Putative Father.

removal of goods, see Fraudulent, BemotaIi.
CLASSIFICATION OF CITIES, 521 n.

corporations for taxation, 519 n.

street railways, 521 n.

effect of doubtful, in revised acts, 346.
Class legislation, strict construction of, 350.

Clause (see Wobd), effect to be given to every, 23.
Clauses, tran8po3iUou.of, in construction, 13, 318, 607 n. See TBAaaPOamoB

repugnant, in same act, 183-186.
Cleaning women, act relative to, 112 n.

Clear days, 391.

yearly value, 54.

Clerical errors, correction of, 264, 319. See OMISSIONS.
Clerical or other errors, 407.
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Clerk of court, impossibility arising from act of, 442.
Coal company, 139, 300.

Coal mines, 396.

Coals, act regulating sale of, 455.

CODE, whole, treated as one body of law, 40.
construction of, as changing common law, 127,
repeal of special municipal act by, notwithstanding saving clause, 230.

See Eevised Statutes, Revision.
Oodefendants, all, are one party, for challenging jurors, 77.

Codicil, see Repitblioation.
Cognate acts, construction of, 365, 366. See Analogous Actts.

Coke's rules, 27, and note, 29.

COLIjATERAL inheritance tax laws, attempts at evasion of, 140.
trust deed to evade, 460 n.

what not evasion of, 144.

subject to, 174. See Adopted
Child.

construction of, as to foreigners, 174,
prospective, 276.

act exempting husband from, 507 n.

inquiry into corporate existence, 114.

validity of tax rate, 246.

issues, see Act REGUiiATiNO Cbiminal FBOCEEDiNas,
Collecting officers, see Judgments.
Collision, 258.' See Injubiis.
Collocation of words changed to accomplish meaning, 295, 318. See Abbanse-

MENT, TbANSPOSITION.
Colonel, 80.

Colonies, 170. See Countet.
Comity of nations, see Intebnational Law.
COMMENCEMENT of constitution, 539.

repeal, 489. Sefe Postponement.
statutes, 496-500.

postponement of, 499.

provision requiring designation oftime of, 437

.

acts speak as from time of, 489, and note.

COMMERCIAL LAW, statutes of states not rule of decision in federal courts

upon questions of, 122.

construction of act changing, 128.

terms, 83.

usages, see Mebchants.
Commissions (see Attorney, Municipality) to purchaser of municipal

bonds, 139.

to seller of municipal bonds, 418.

Commitment, construction of act authorizing, on failure to obey orders to pay,

428.

not uuder seal, 435,

Committees, proceedings and reports of, 32, 68.

delegation of powers to, 352 n., 353.
Oommodity, 75 n.

Common, tenant in, see Mabeied Women.
COMMON burdens, see Burdens.

carriers, exemption from liability unless valuation declared and
insured, 12. See Cabbiebs, Railboads.

in&rmer, repeal of act taking away right of, to sue, 475. See

Qui tam.
suit by, 422.

Common lam, 3 n.

COMMON LAW, legislature presumed to know, 127 n.

meaning of words, 3, 75, 127, 405 n.
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COMMON LAW {continued).

meaniDg of words presumed to be understood by legia-

lature, 3.

rules in construction of acts of congress, 3.

statutes to be construed by, 127.

construction of acts in affirmation of, 127.

doctrine of strict construction of acts in derogation o(
127, 128.

presumption against alteration of, 127, 128, 341.

rights, construction of act interfering with, 127, 341, 343.

statutory regulation for exercise o^ not strictly

construed, 350.

remedy given by statute for enforcing, cumulative,

470.

construction of statute intended as a substitute for, 127,

236 n.

implies! repeal of, 204.

controlled by statute, 361.

superseded by act revising whole subject, 236 n.

acts construed cumulative to, 204 n., 470.

remedies, when not ousted, 153 n., 466.

redress, when impliedly given, 464.

incidents to new remedies, 154.

remedy, when ousted, 433 n.

immemorial usage may control, 361.

revived by repeal, suspension, expiration of statute, 476,

influence of, in construction of constitution, 620 n.

See Private Act.
Common Pleas (see Accounts), jurisdiction of, in partition, 153.

Common schools, see Schools.
Common scold, 494, 495 n.

Commonwealth, see Government, State.
Compensation, see Priority.
Competency, see Witnesses.
Qnnpetenl to diepoK, &c., 73.

OompUtint, 74.

Compositions with creditors, effect on, of act forbidding preferences, 124.

Compromise, not a recovery or preservation, 12.

COMPUTATION of distances, 395.

time, 390, 394.

when Sunday included and excluded, 393.

under constitution, 534.

Concealed weapons, act relative to carrying of, 16, 384.

Concealment, see Fraudulent Concealment, Limitations.
Concurrent jurisdiction, see EquiTY, Jurisdiction, Retrospective.
Condemnation of land, waiver of right to apply to court for, 444.

CONDITION (see Impossibilities) precedent, when reqnirement is, 431, 432.

act establishing, is imperative,

431.

court cannot impose additional, to condition prescribed by

statute, 351.

prescribed by constitution cannot be added to by legislature,

533.

nnexpressed, supplied by reference to object of enactment, 102.

Confederate bonds, contract as to, 538.
'Confirmation, see Conveyance, Title.
Confiscation, strict construction of act working, 343.
CONFLICT of laws, 169.

between parts of statute to be avoided in construction, 35^ 40.

ccmsiiiution to be avoided in construction, 61&
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CONFLICT (continued).

between general and subsidiary provisions, 111.
acts, merely apparent, 211, 214.
special and general act, merely apparent, 226.

degree of, between acts necessary for implied repeal, 210.
See Implied Repeal, Inconsistency, Kbptxonanot.

CONFLICTING acts, as to liabilities imposed, 207.
of same session, main intent to be efiectnated, 210 m.

powers, acts granting, 207.

rights, acts conferring, 207.

•Congregation, offence of disturbing, 253.

Congress, acts construed by common law, 3.

powers of, under constitution, 535.

See Legislature.
Conjecture, no room for, in construction, 72.

Connecticut titles in Pennsylvania, 450.

Omruction, 79. See Railroads.
Consent, see Masriaqe.
Consequences impliedly sanctioned by act, 417. See Incidents.

effect of, on construction, 4, 6, 23. See Anomalies.
Consideration, illegal, 451. See Contract.
Consistency, see Inconsistency.
Consolidation of corporations, effect of, on construction of charters, S5.

Constable, 247 and note.

CONSTITUTION (see Federal CoNSTiTnriON) and statute construed
together, 57, 178, 181.

construction of statute in conformity with, imperative, 178.

not to distort lan-

guage, 180.

provisions of subsequent, read into prior statute, 181.

in what sense a law, 506, 522 n.

the people regarded as framers and makers of, 507, 509,

510 and note, 511.

amendment, construction of, by reference to former pro-

vision, 517. See New CoNSTinmoN,
associated words in, 532.

bill of rights in, 516.

change of language in, 531.

commencement of, 539.

common law, influence of, in construction of, 520 n.

computation of time under, 534.

construction of, and of statutes, analogy and difference

between, 506, 540.

fundamental principles of, 506, 507, 626.

literal, 507, 508.

effect of external circumstances, 509, 510.

reference to history and mischief,

509, 518.

context, 514, 516.

as a whole, 515.

to harmonize different parts, 515.

reference to superseding and succeeding

provisions in, 517.

federal constitution, treaties,

laws, &c., 523.

liberal, 526.
_

contracts and enactments in violation of, 538.

debates in convention that framed, 510.

definitions and qualifications in, not added to or varied, 533.

directory provisions in, 513 n., 536.
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CONSTITUTION (amimed).
enumeration in, effect as to things not enumerated, 513, 633.
estoppel against claiming benefit of provision in, 537.
expansion and restriction by reference to subject matter

and object, 518, 519.

ecpressio unius, &c., in construction of, 533.

extra-territorial operation of, 523 and note,

general and particular provisions in, 515 n.

generality of language of, 506, 514, 518.

government bound by, 522.

hardship and inconvenience, effect in construction ot.

507, 524.

implications and intendments in, 535.

implied powers under, 535.

irreconcilable repugnance between parts of, 5l5 n., 61 6.

language used in, force of, 507.

to be read in grammatical sense, 607.
language, plain, permits no interpretation, 507.

modification and transposition of, 507, notes 7, 19.

multiplicity of words in, 531.

new, comparison of, with old, 517.

is but amendment of old, 520, 531.

not repeal of existing laws, 520.

preamble of, effect of, 511.

presumption against intention of statute to violate, 178-181.
needless change of law by, 620.
evasion of, 521.

ouster of jurisdiction by, 522.

excess of state powers, 523.

violation of federal constitution and
laws, 523.

injustice, absurdity, inconvenience, 509
524.

retroaction, 525.

provisions of, transcribed from other states, 530.
adoption of construction does not adopt ap--

plication, 530.

adjudicated, of former, 530.

effect of, on construction of transcribed stat-

utes, 371.

not construed as useless repetition^ of exist-

ing rule, 520.

in pari materia, acts construed together with,

57, 178-181.
as to assessment and payment of tax, 143 n.

exemplary damages, 218 n.

special legislation, 507 n, 521, and note,

reading bills three times, 508, 536.

personal liability of stockholder, 508.

disqualification of representatives and
senators for appointment, 508 n,

compensation for property injured oi

destroyed, 518, 519, 520.

right of voting, 519.
cumulative voting, 540.

corporations, 518, 519, 520, 524, 532.

elections by ballot, 520.
intersections of railroads, 520.

that accused may demand nature and cause of

accusation, 520.
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CONSTITUTION (continued).

provisions that accased shall have public trial, 524.
be confronted with witnesses, 620.

in derogation of common law, 520 n.
requiring award of contract to lowest bidder.

524, 637.
as to increase of municipal debt, 524, 532.

oontente of bills, 524, 536, and note,
repeal of statute, 191, and note, 624 n.
title, 527.

pay of legislators, 527, 531.
requiring oath of allegiance from legislators, 536.
limiting power of legislature, 421.
as to common schools, 583.

uniformity of taxation, 540.
proTisos and exceptions, construction of, 513 n., 626.
retroaction, presumption against, 625.

as to remedies, 625.

lame words in, 514.

saving of existing offices in, 513 n. See Pbotibob.
schedule to, functions of, 513.

e£fect of, in construction, 513.
omissions not supplied from, 513.
construed together with body o^ 616 n.

self-executing provisions of, 540.

itare deems, in construction of, 629, 630 n. i

strict construction of, 526 (620 n).

surplusage in, rejection of, 507 n.

technical and popular meaning of terms in, 607.
time prescribed in, when directory, 513 and note,
titles or captions of articles in, 512,
unexpressed intent, 509.

usage, contemporaneous and legislative, construction oL
527-628.

waiver of provisions of, 537.

OONSnrUTIONAL CONVENTION, functions of, 511.

debates in, see Debates.
defect remedied by subsequent legislation, 191,

CONSTITUTIONALITY of statute, how far an element of definition, 1 n.

every doubt resolved in favor of, 180 n., 524, 529 n.

question of, who only can raise, 5ii7.

See Unconstitutional.
OONSTBUOTION (see Acts is Pari Materia, Application, Benefi-

cial, EquiTABLB, Liberal, Literal, Strict
CONSTKDCTION). i

when not permissible, 4, 27, 507.

is to ascertain what language of act, not what legislature,

means, 7.

statute presumed to be passed with reference to rules of, 8.

of act embodying several distinct acts, 42.

several acts which are to be construed as one, 42.

absurdity, injustice, contradiction, unreason, avoided in,

258 and note, 264, 267.

adoption of, by re-enactment, 368, 371.

transcribing foreign act, 371. See CoM-
STITUTION.

transcribing, does not adopt fluctuation

of decisions, 371,

amendment made to harmonize by, 40.

arrangement and collocation not controlling of, 70.

60
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UONSTKUCTION (conimued).

bonam partem, in, 885.

change of, lias eti'en of amendment, 1 n.

codes and revisions, of, 40, 368.

consequences, effect of, 6, 607, 524.

constitutions, compared with statutes, 506-640.
contemporaneous, 357, 861, 527-528.

context, referred to in, 3d, 42, 614-515.

contracts, statutes containing elements of, 354 n,

conrenience, &c., not controlling in, 4,

curative and declaratory laws, 291, 293.

date of enactment, meaning at, 85.

definition of, 1, note 2.

division of subject of, 1.

double penalties avoided by, 253-257.
equitable, in sense of liberal, 320-321.

strict sense, 322-325.
equity, rules of, same in law as in, 325 ».

evasion avoided in, 138.

facilitated by, 252.

expressions frequently used in statutes, 388-395.
former law, as near use and reason of, as possible, 113.

general phrases, act relating to interpretation ot, 329 n.

|rrammaucal, not always observed, 81-82.
implied repeal, avoided in, 210-244.
inconsistency avoided in, 182-209.
injustice,avoided in, 258-263.
in pari materia, acts, referred to in^ 43-47, 367.
insensible enactments, 24.

intent of maker to be effectuated by^ 339. See Tntentioh.
interpretation, distinction between, and, 1, note 2.

legislative declaration of, 366-377. See Intespbeia-
TioN Clause.

legislative, of constitution, 527-628.
Lord Colse's rules of, 27 and note, 29, 103.

new jurisdiction not extended nor confined by^ 157;

object of, 1, 2, 329, 839.

paramount duty of judicial interpreter in, 329.

penal laws, rules of, 337.

periodically, act requiring .s luiething to be done, 394.

personal liberty favored in, .I.j9.

plain language needs no, 4, '^i, ~>07.

policy not controlling of, 5.

practical, of constitution, o2/'- tl-i.

statutes, 357-811-1.

primary rule of, 2.

purpose of statute to be canieil out by, 29.

redundant, no part of statute u> be maide, by, 23.

same word, 41.

subject and object, to harm /.^ with, 73.

unreason, iocoovenienc<:, j.i|,i^Liue, absurdity, avoided

in, 245-266.

usage, effect of in, 357-364, i:;7-o28.

ul magia vaieal quam pereal, 'Mo.

words of statute control, 29.3 n. ^

CoDfltrnctive knowledge, 105.

notice, 117.

Consulting engineer, not a laborer or operative, 99.
CoDUgiouB diseases,(see Diseases) act, ri^bt of action fo> Tiolation of, 471, 474.

OonUmporanea aipoiitio at optima etfortimma inlegti 357.
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CONTEMPORANEOUS acts, 43 n.

ciicumstancea, history and public opinion, 29.
exposition, 357-364.

of constitntion, 527-528.
drawn from work of digesters, 357 %.
of clear statutes, 358.

recent statutes, 359.
age of usage to amount to, 359.
limits of eflFect of, 361.

Contetopts, 419 and note. See Attachment.
CONTESTED ELECTIONS (see Elections), construction of acts relating

to, 419 »., 420 n., 527 n.

statutory method ofdetermining, exclusive, 433n.
binds govern-

ment, 433 n.

requisites of petition in proceedings in, 434 n,

441 n.

when court may declare vacancy in proceedings
in, 419 n.

proceedings in, not a civil case, guil, B(nnpUwm
or plea, 507 n.

CONTEXT, comparison of, 27, 35-42, 72. See Repealed Portions.
limits of rule requiring, 41.

in construction of constitution, 514-516.
correction of errors by, 39, 319.

expansion of meaning by, 37.

explanation of meaning by, 38,

general words shown by, to be used in particular sense, 122 %.

implied repeal prevented by, 183.

inconsistency avoided by, 40.

omission supplied by, 39.

qualification of absolute words by, 43 n.

restriction of meaning by, 37, 115 n., 122 n., 216.
Contingent remainders, 3.

'
/

Omiiniumee in office, 508 n.

CONTINUANCE of summons, 10.

refusal or granting of, not subject of exception, 125,

of case, not a right, 486.

CONTINUATION, wlien enactment to be construed as, 203 and note, 205.

in spite of express re-

peal, 222 and notes,

repeal construed as, 367 n,

of provision by re-enactment, 205. See Re-enactment.
of temporary act, effect of, on infringements, 489.

OamlTact obligation, right or lien, 401 n.
'

to »eU, 139.

Oontraetor, 122.

CONTRACTS (see Annulment, Bid, Breach op Promise, Gamino Con-
tract, Lowest Bidder; Mail Contract).

and acts legal when made or ' done; not rendered illegal by

snbsequent statute, 488.

avoidance of, on ground of illegality, a question of intention^,

457-459.

question of n>a/«ni proAi6i<M?n ormalum perse, in,

459.

confederate bonds, 538.

constitution, violating, 538.

corporation' officer's corrupt Interest in, 458.

discharge of obligation of, by statute rendering illegal, 268,

461-462.
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CONTEAOTS (eontmued).

discharge of corporator from, with corporation, 461 n.

disqualifying from making, strict constrnction of Btatnte, 341,

election expenses, to contribute to, 160.

existing laws, presumed to have been made with reference to

274ra.

form and execution of, strict construction of acts regulating,

348.

prescribed by statute, 455.

government, 450.

illegal consideration, founded on, 451.

acts, promoting, involved, growing out of, 452-463.

purposes, for, 454.

feature, when one makes whole, void, 460.

performance of, statute rendering, illegal, 461-462.

by reason of penalty, not legal by remission thereof,

488 n.

illegality, party not privy to, 458.

partial, 460.

impairing of, presumption against construction permitting, 267-

270,458.
_ _

'

what not an unconstitutional, 461 n.

by state constitution, 507 n.

legislation, effect of, on, 461-462.

new agreements superseding illegal, 459.

office, to give deputation of, 452.

origin of, taint in, 458, 459.

particular parly or result, effect on, of act affecting or declar-

ing, 458.

penalty, void by reason of, 455 n.

personal qualification, absence of, in making, 456.

power to make, involved in incorporation, 4l8.

does not involve right to give obligation, 422,

prison board, making of, by, 848.

prohibited, under penalty, 450.

when not void, 444.

public officer interested in, 450.

remoteness of taint of, 458, 459.

repeal of statute, effect of on, in violation thereof, 488.

revenue law, in fraud of, 450, 457.

sale of goods, acts relating to, of, 345, 455.
sealing of, when required, 439.

statutes refer only to, made in state, 169.

containing elements of, 354 »., 605.
contravention of, in, 449-462.

succession, for sales of future, 449.
upholding of, contrary to statute, 457-459.
void and illegal, distinction between, 449.
waiver of statutory provision as to, 444.
writing, act requiring certain, to be in, 98.

Contradiction avoided in construction, 258 n., 295.

Convenience, argument drawn from, 4, 245. See Publio Sapett aot) Co»
VENIENCE.

OoDvention, see Constitutional Convention.
CoOTersion, act relating to fraudulent, 334.

CONVEYANCE, construction of act validating, 115.
valid as between parties, 118.

lease not a, 145.

not a mortgage, 145.

construction of act making decree for deed operate as, 419 n.
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CONVEYANCE {eoniinued).

power of, not in person vested with land for public poj*
poses, 423.

"^

agreement to make, see Mareied Women.
Convicted of felony, 284.

CONVICTION, effect of prohibition of removal of, by certioraH, 11,
former, when not evidence of knowledge of theft of goods, 20.
act forbidding, on uncorroborated evidence of accomplice,

282. See Limitations.
CONVICTS, imprisonment of, in place other than designated, 437.

ho private right of action for employment of, contrary to law, 474.
See Pjboperojy.

Obpart'ners, or joint or several obligors, or promissnrs, or contractori, 103.
Copied statutes, see Transcribed Statutes.
Omy, 18.

COPY of instrument sued on, what meant by, 18.

recognizance, when sufficient, 18.

writ, when incompetent, 18.

when substitute for original, 18, 105 n.

requirement of original, not complied with by, 105 n.
photograph of, 337.

COPY-BIGHT LAWS, 115, 248, 335, 337, 434. See Ant Past, Authok.
Bepobteb.

photography, 112.

foreigners, 176.

Com, act regnlating sale of, 455,

selling in sheaf, 494.

ChrponUe, 251.

buildings, 103.

OarporaUons invested vrith the privilege of taking private property, &c„ 518.
possessing right or privilege to mine, purehase md sell coal, 139, 800L

COEPOEATIONS, affidavit by attorney of, 110.

attachments, act giving, against foreign, 287.

by-lawB and ordinances of, 352 and note.

capital stock of, what included in, 356.

chartering of, act authorizing the, 353.

aiixens include, 159.

classification of, for taxation, 519 ».

<ionstitational provisions as to, 518, 519, 520, 624, 682.

applicable to existing, 618 «,,

525.

contracts of, acts relating to forms, &c., of, 434,

when requirement of seal not abrogated, 118.

creating, strict construction of acts, 354, 365.

creation of, by implication, 417.

directors of, meetings of, 352.

bonds of, 438.

election of, 438.

division of one corporation into two, 112.

fines and forfeitures in, 466.

franchises claimed, construction of act requiring conit to

examine into, 114.

grants to, not construed contrary to reason, <S^ 261.

implied reservations in, 251.

implications and intendments in, 418.

of power to hold and dispose of stock, 418 n.

incorporation of, act providing that fact of, admitted, 28Si

tnAoittont, when and when not, 91, 92.

insolvency of, act relating to, prospective, 276.

liability, act imposing joint and several, on trustees of, 261
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0OBP0RATION8 (continued).

liability, act subjecting stockholder and directors to in-

dividual, 35071.

implied repeal between acts relating to, of

members of, 207.

members, when discharged from, 461 n.

name, constitutional provision enabling, to change, 518 n.

See Chanoe of Hame.
officers of, illegally interested in contracts of, 458.

when act making, liable to payment of money
penal, 331.

organization, construction of act relating to, 208.

persona, when, included under, 87, 89, 519.

wliat only included under, 89, 167.

powers, construction of acis granting, to, 354.

not expressly t;lven to, withheld, 398 and note.

promoters of, contracts of, 450.

prospectus, acts relating to, 137, 469.

public, practical coustruction of statute relating to, 3S7 •.

registry of mortgages, failure to keep, 438.

removal of officers of, strict constrnction of act aathorii-

ing, 351.

repeal and re-enactment of incorporation act, effect o£
490.

residence of, what is, 94.

resident, when, not included by, 93.

security, investment in prohibited, 458.

special act for benefit of, not repealed by general, 229.
charters of, not repealed by general laws, 229.

Htock book of, evidence of membership, 433.

subscription, acts requiring payment of certain proportion

of, 268.

taxation of, 226.

trustee in, cannot make others liable by own wrong, 267.

ultra vires, acts of, 354.

validating acts of, statute, 292.

See Change of Name, Charter, Ci.assifioation, Coal
Company, ConsoiiIdation, Cumulative Voting, For-
eign Corporation, Oas Company, Incorporation,
Judicial Notice, Municipal Corporations, Pri-
vate Acts, Proper County, Public Body, Bailroad
Company, Becoonizance, Bemedies, Shares, Stock,

COREECTIONS to accomplish purpose, 295.

of omissions and erroneous insertions, 317.
clerical errors, 319.

See Elliptical Sentences, Erroneous, Errors, OmssiONB.
OMti, 226 «., 347 {Addenda).

of proseeation, 63.

COSTS, effect of act abolishing imprisonment on decree for payment of, 14.

on.(ippeal, 77.

in slander, 221.

certificate of judge for, 247 (Addenda).
oon8tructi'>n of act imposing on county where defendant is unable to

pay, 63, 110.

giving court right to decide as to, in lunacy pro-

ceediqgs, ,108.

making, discretionary with court, 114, 149.
withholding, where recovery not exoeediivi, &c., 296.

allowing, 347.
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COSTS (continued}.

construction of act increasing, 277. See Ex postfaelo.
directing payment of, by, not to, whom, 420.
relating to, in surety of peace cases, 63.

effect of making, to follow event, &c., 199.
repeal of statute on liability for, 479.

when government liable for, 166.

general rule of court as to, when bad, 149.
not to be imposed on successful defendant, 114.
acts relating to, whether prospective or retrospective, 277, 286.
mere creatures of statute, 347.

rule requiring non-resident to secure, when impliedly abolished, 417
See Final, Partition.

Co-tenant, effect on, of act relating to cutting of timber, 126.

Cotton, taking of, 131.

construction of act punishing fraudulent increase of weight of, 410.
Councils, acts making, judges of election, &c., of members, 420, 627 ti.

Counsel, see Attoenet.
Counsel fees, see Partition.
Counterfeiting, 337, 386.

Oyimterfeiting and having in his possession, 305.

(Jountici and tovmships, 518.

Goitnty, 365 fi.

County commissioners, agreements by, not laws, 507.

courts, 156.

division of, 336, 536.

and change of name, effect on special laws, 112.

new, effect of creation of, 112».
officers, who are, 532, and note.

seat, construction of acts relating to change and removal of, 530.

taxation, poor district and, not identical for purposes of, 14.

See Bonds, Debt, Municipalities.
QrniUry, 76.

Conpling of words of analogous meaning, 400.

(hurt, 29.

in vihieh the action was brought, 219.

COURTS, authority given to, when authority to judge at nisi prius, 29.

construction, duty of, in, 4, 7, 18, 72, 329.

of unreasonable, &c., statute by, 266.

to be according to own judicial view, 360.

how far departmental construction binds, 360, 361.

decisions of, part of statute law, 1, note 1, 127 n.

different, authorized to try an offence or issue, 218.

duties imposed on, imperative, 435.

federal and state, 364.

function of, to interpret, not make or improve law, 4, 7, 72.

not to provide for defects, &c., of improper legislation, 18,

in interpretation of unreasonable, &c., statute, 266.

to construe according to own judicial views, 360.

impossibility arising from act of, or of clerk, 441, 442.

powers of, to interfere with statute, 328 and note.

regulate procedure, limits of general, 351.

none, to impose conditions additional to those im-
posed by statute, 351.

make rules and punish contempts, 419.

procedare, act regulating in, imperative, 435.

waiver of limitation as to time in, 445 and note,

rales, strict construction of act authorizing, to make, 361.

ipedal jurisdiction, strict construction of act confei'ring, on, 160^

351.
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COURTS {conlimed).

special powers, conferred on, by constitution, 526.

stare deeiais, how far binding on, 363.

states, courts of different, follow each other, 364.

technical construction In statute relating to, and to legal proceed-

ings, 74.

waiver as to procedure and practice in, 445.

wisdom or justice of legislature, not to judge of, 72.

See Certiorari, Costs, Discrbtioh, Inperiob Courts, Judicial
Notice, Jurisdiction, Quo Wabraisto, Reporter, Rui,ja

OF Court.
Courtesy, construction of acts relating to, 275 and note.

effect of legislation upon inchoate right of, 281.

Court-house, when not included in other works of internal improvement, 98.

Court-martial, 388, 507 n. See Same Offence.
Covenant to stand seized, when married woman not bound by, 123.

Coverture, plea of, 149.

Graft, 405.

Q-ape veils, 83.

Ormible mtness, 20 n.

Oreditors, 90.

residing within this state, 94.

Creditors, act relating to right of, to intervene, inapplicable to pending

cause, 282.

Credits, held property, 75 n.

drew, 90.

Orime, 75.

CRIME (see Accused, Incafacit?, Misdemeanob, OvTBNoa), evil intent

in, 129, 134.

act done in assertion of right is not, 131.

knowledge when essential to, 132, 134.

committed outside of jurisdiction, 174.

statute of limitation as to, changes in, 279.

Orimei punishable in the slate prison, 330 n.

CRIMINAL law (see Courts, First Offence, Offences, Penal Laws)
no waiver in, 446.

statutes, insensible, 24.

modification of, 295.

trial, see Attachment, Continuance, Ezceftion, Wbtt of
Error.

Crops, growing, when not properly, 406.

Cross-examination, who is party liable to, 77.

Crossings, see Railroads, Boad Crossings.
Crown, see Government, State.
Qui jv/risdietio data est, ea quoque concessa esse videntur, sine qaibtu jurisdieti*

exjdieairi non potuit, 419.

CUMULATIVE acts and remedies, 218-221. See COMMON LAW COUBIS,
Wills.

penalties, 236, 241 n. ,

procedure, 236,

remedies, 218, 464™., 466, 467, 469, 470.
voting, 368 n., 536, 540.

CURATIVE ACTS, construction of, 291, 293. See AoKNOWLEDauXNni
effect of, on pending writ of error, 284 n,

as to school districts, 108.

Currency, forbidden, 452.

Oarrenl expenses of the year, 318.

Oarlilage, 79.

CUSTOMS (see Special Customs), 223 and note, 362.
controlled by statute, 361.
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CUSTOMS {emtinued).

may control common law, 361.
legislators cannot be shown to have known, 382.

Dam, 181.

Damage, 44, 120.

to harbor, pier or dock, 121.

DAMAGES, act allowing actual or vindictive, held penal, 347 n.
for change of grade, 434.
repeal of act directing assessment of, 480.

giving, after right perfected, 481.
See Land Damages, Punitive Damaoes.

Damnum aisque injuria, 423.

Dale of isme, 295 n.

Date, of 3ta,tute, misreference to, 302. See Misbepebenoe.
Day, 534.

Day, fractions of, 389, 498, 539. See PaACTioNS, Same Dat.
week, month, &c., 389.

Dead animal, when mention of animal includes, 249 and note.
Dealer, 98 n.

Bean, see Exemption of Residence.
DEATH of one party, effect of, on performance of statutory reqnirement by

other, 10, 441, 443.

copartner, &c., not a discharge to others, 103.

plaintifi) under affidavit of defence of law, 443.
sentence, effect of repeal of statute on, 478.

DEBATES upon passage of bill, 29, 31.

in committee, 32, 68.

constitutional convention, 510.

i)66<, 65, 74, 76, 507 n. See Borkow, Fictitious Debt, MusriciPALlTifflL
contracted, 367.

due, 76.

Debt, effect of grant of power to county commissioners to create, Ac, 199.

Debtors, see AsscoNDiNa Debtors, Shebiff.
Debts owing by foreigners, where taxable, 169 »., 174 n.

Decisions of courts on statute, part of statute law, 1 n., 127 n.

effect of change in, same as amendment, 1 n.

DEC3LAEATIONS of legislators, 30,

legislative, of construction, 865, 377, 527-528.
of intention, when overcome by subsequent act, 365.

principles nu indication that rule was diffei:ent before,

374.

in asmmpsit, amendment of, 149.

DECLABATOBY clause, see Interpretation Clause.
. laws, construction of, 891, 293.

statutes, 172.

Decrees (see Orders) nisi, act extending time for making, absolute retro-

spective, 286.

Deed, 2S3t

DEED, strict construction of act declaring, void, 341.

in contravention of statute, 460.

construction of conflicting acts us to locally of registration of, 189.

See Attestation, Sheriff, Valida-tino, Witnesses.
Deeds executed and aeknowledged in another state in conformity with the kun iff

meh state, 110.
Defeat of object of act, 6, 24, 265, 266, 385, 443. See Intention.
Defects in enactment, court cannot rectify, 18.

Defendant, 164 n.

Defendant, appeal from judgment for, as exceeding, &c., 245.

See Co-defendant.
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Defendant or tenant, 164.

Defendants, 251 n.

Definition of statute, see Statute Law.
DEFINITIONS in code, how treated, 40.

of words by repealed acts, 48.

statutory, 70, 103, 115, 365, and note,

of words, &o., see the Pabticulab Wobd, Fhbase, &o,
TO BE Construed.

Degree of qcime, effect of preservation of, 240. See Penai/it, Quality.
Delegated powers, exercise of, 352-353.

delegation of, 352, and note.

Delegation of powers, strict construction of acts making, 352, 353. See Mu-
NICIPAIiITIES.

Demolition of buildings, act permitting, 103 ra., 428.

house, when not exclusive remedy for nuisance, 467.

Demurrer, 290, 417 n. See Special Demurrbb.
Denial of providence and scriptures, 494.

Departmental usage, 360, 361, 527.

Departure from meaning not justified where act insensible, 24. See Chanos.
Depending, 76.

Deserters, 65.

Deserting, 129.

Desertim, 169 (Addenda), 380.

Desertion, 337, 407. See Child, Married Women.
act authorizing sale of property of husband guilty of, 152.

Design, see Intention.
Destroy, 79.

Destruction, see Demolition, Fences.
Determination and judgment, 420 n.

Determine finally, 38 1 ».

Detinue, 44.

Devise, power to accept, involved in power to make, 427.

Difference, see Change.
Directly or indirectly, 338.

Directors to act as a board, 429. See Bank Corporations, Bailroad.
of the poor, property held by, not property of county for taxation, 14.

DIBECTOEY and mandatory provisions, 431, 440. See Imperative.
in constitutions, 536.

act which is, as to principal, is, as to surety, 431 n.

nature of power of courts to declare an act, 431.

acts relating to performance of public duties when, 436.

matters of procedure by public officers are, 437.

direction to non-official persons may be, 438 n.

duty, remedy for omission of, 440.

DISABILITIES of sex only removed by act relating to voting, declaring that

words of masculine gender include females, 115.

cannot be tacked, 350 n.

and limitations, acts creating, prospective, 279.
construction of acts imposing, 341 and note.

See Incapacity, Minors, Married Women, Wills.
Discharge of minors, construction of act relating to, 322 n. See Contiot.
Disclosed, disdosure, 259.

Discontinuance, held analogous to failure by reversal, &c., 417 n.
Discownl, 632 n.

DISCBETION, when permissive words confer, 310, 311, 315.
no writ of error to matter of, 125.
as to opening judgments, 125.

issuing writ of quo wirranto, 125.
change of venue, 314.

rules aa to, held not altered by statute, 125.
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DI8CKETI0N {cmUinwed).
limits of, conferred on officers, 148.
conferred by authority to judges to make such order as to

them should seem meet, 148.
judicial, what is meant by, 147, 430.
settled practice, when to control, 149.
manner of exercise of, where intended to be exercised in every

particular case, 149, 150.

exercise of, in granting liquor licenses, 150 (Addenda).
how to be exercised, 352, 428-429, 430.
to be exercised honestly, 147.

in a reasonable manner, 148.

See jTn)ioiAi4 Power, Licjbnse, Liquors, Taxation.
Discrimination on account of color, &c., in public places, 47. See Piiblit

Place of Amusement.
See Kailroad, Tolls.

Diseases, act relating to, held prospective, 271. See CioNTAOious Diseases.
Disiatereated witness, 20 n.

Dismissal of prosecution, see Prosecution. '

Disorderly persons, 213.

Dispaie as to the amount, 155.

Disqualification of representatives and'senators, 508 n.

to sit as judge, see Jxtdqe.

Distances, computation of, 395.

Distillery, illegal construction of, 136.

Distinct statutes, construction of act embodying, 42.

DISTRESS, strict construction of act giving right of, 351. See Iupbovx-
MENT, Removal of Goods. .

warrant, strict construction of acts authorizing, 344.

act authorizing on proof of demand, &c., 428.

oath required for, 106.

Distribution, see PERCENTAas.
Distributive application of words, see Reddendum SiNaniiA Sinoulib.
District, 38.

District attorney, right of, as to guo warranto, 418 n.

courts, 377.

Dividends, see Street Railway Compant.
Division of counties, see Countt.

one corporation into two, 112.

Divisions of statute, see Arrangement, Headings.
Divorce law, with reference to notice, non-residence, &c., 169 (Addenda.)

libel for, by minor wife, 17.

Documents, see Pboduotion op Documents.
Dogs, act relating to, 246.

included in other animals, 299.

Domestic distilled spirits, 83 n.

Domestic servants, when not laborers, 405. s

Dme, 104.

Double value, act allowing, 332. See Punitive Damages.
Doubt, see Ambiguity, Reasonable Doubt.
Dower, 3.

Dower, construction of act relating to, 275 and note.

effect of legislation upon iachoate right of, 281 n.

Draft,19.
. . . ,

DraSt, construction of act making presentment of, purporting to be ^endorsed,

sufScient authority to banker to pay, 137.

Drain, what involved in power to dig up street to make, 424.

Draw-bridge, duty of owner as to, 424.

Drawing and quartering, 494.

Drvter, 338.
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Driving and riding, construction of act relating to furious, 338.

Drove, 24.

Drug, act punishing administration of noxious, 384. See Admiimter, Oauu h
be Taken.

Drunkenness (see Intoxication) on own premises, 258.

Ducking stool, 494, 495 n.

Due, 76.

process of lam, 428 «., 507.

Duelling, offence of, under constitution, 523 n., 531 n.

During . . . successive weeks, 389.

the contimmmce, 296.

Duties, see Duty, Impebativb and Dibeotobt, OsLiaATiONS.
Duties now by law to be performed by deputy attorneys-general, 418 n.

Duty, 401.

DUTY, when imposition of, involves protection, 423.
I in one may imply, in another, 426.

remedy for omission of directory, ^40.
or prohibition for benefit of particular person, right of action, 469.

remedy for non-performance of new, 470.

violation of, to particular class, no right of action to others, 471.

special injury necessary to sustain action for breach of public^ 473.
remoteness of injury for breach of public, 473.

remedies for breach of public, see Implied Reuboies, Bioht or
Action.

Dtedling, 94, 350.

house, 249 and note.

shop, warehouse or eounling-hovae, 405.
Dwells or carries on his business, 401.
Dyeing, see Seeds.

Each, 254.

and eoery year,t209.

Earlier legislation, effect of, in construction, 43 and note.

cognate acts, 365.

Earnings (see Married Women) do not belong to creditors, 248 and note.
Easements, 10, 12, 79 {Addenda), 251.
Eavesdroppers, 494.

Editor, see Newspaper.
EFFECT to be given to every word, &c., 23, 413.

of rule of strict construction, 330, 339.
See Commencement, CoNSECiUENCEa.

Eight-hour law, 268, 459 n.

hours, omission of stipulation as to, in contracts, 268.
Either in the penitentiary or the state prison, 443.
Ejectment against corporations taking land, 154 n. See Improvement, Mobt-

QAOE.
Musdent generis, rule as to understanding of words as, 186, 40.5-411.
ELECTION, see Ballot-boxes, Chanoe of Date, Contested Election,

Cobporations, Cumulative Voting, MimiciPALiTiEs,
Polls, Pbimary Election, Rb-eleotion, Reqistrt
List, Votino.

appointment is not, 608 n.

expenses, contract to contribute to, 460.
Election Urn, 335 n., 340 n., 608.
ELECTION law, construction of, 388.

officers, duty of, to be present and provide voting papers, 425.

„. .
liability of, to suit for breach of duty, 489.

Ekcttons, 100.

ELECTIONS not embraced in proceedings, 74.
acts authorizing, mean only on lawful days, 114.
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ELECTIONS {eoniinued).

candidate acting as returning ofiScer of, ineligible, 114.
act relating to contested, of members of legislature, 155, 181.
state bound by laws relating to, 167, 433 n.
construction of act relating to contested, 381 n., 419 n., 420 n,

433 n,
,

provisions as to manner of, directory, 438.
of poor guardians, held directory, 437.
qualification of voters, imperative, 482.

construction of penal acts relating to, 334.
constitutional provision, that, shall be by ballot, 520.
on same day, 539.

of known ineligible person, see Candidate.
without registration," see Ebqistry.

EUetori, 484 n. See Townships.
Elementary rule of construction, 2.

Elevator, floating, held a vessel, 103.

Eligibility, 114.

Elimination of words, 301-302. See Surplusage.
Elliptical sentences, treatment of, 318.

Embankment, see Highway.
Embezzled government stores, liability for having, in possession, 132.
Embezzlement, 334, 470.

Emergency, 421.

clause, 536.

EMINENT DOMAIN, right of, how exercise^, 154 n., 423.

limitations upon, 161-162.
constitutional provision as to compengation

for exercise of, 518, 520.
strict construction allowing seizure of property

under, 343.

See Bemedies.
Emohments, 508. See Officers.
Enabling act, see Mabhibd Women, Validating.
Enacting clause, mutilation of, 494 n.

Enactments contrary to constitution, ISO, 538.

See Acts, Bills, Constitutional, Construction, Libbsai. Constbuo
TioN, Statutes, Strict Construction.

End, 348.

Endeavor to procwre the return, 338.

Enemy, trading with, 136. '

Enfeoff, 79 n.

Engaged in navigation, 95 n.

Engineer, unlicensed, 456.
English acts in pari materia, 53 n.

construction of statutes copied from, 371.

Engraving of painting, photograph of, 337.

Enlistment acts, 29. See Discharge.
Enumeration, effect of, 397, 398, 613.

Eniiited, 114 n., 334 and note, 385 n.

Entering or being, 382.

EQUITABLE construction, in sense of liberal, 110 m., 320-321.

strict sense, 322-325.

of ancient statute, 322-323.

inapplicable to penal statute and arbitrary regu-

lation of public policy, 323, 329.

of modern statutes, 324, 325.

instance of, 305.

of acts relating to procedure and practice^ 327,

417 n.
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EQUITABLE {continued).

construction, principle of, discredited, 325.

established, of one statute, applied to another, 326.

doctrines, statute presumed framed with reference to, 325.

extension of penal acts inadmissible, 329.

restriction of modern statute, 324-325.

EQUITY, not to control construction, 4. See Injustice.
when act construed in consonance with, 251. _
acts contrary to natural, 328,

of statute, see EqiriTABLii Constkxtotion.
proceedings in, included by aclione, 77, 168.

rule of construction same in courts of, as at law, 325 n.

courts, jurisdiction of, when not taken away, 151.

Equity of redemption, 403.

Equivocation, see Ambiguity.
Erecting, 140.

Erection, 140 »., 405 n.

EEEONEOUS assumption by legislature may have force of law, 376-377.
insertions, correction of, 317. See OmssiOKS.
opinion, legislative intimation of, 122, 372-376.

expression of, in language competent to make,
law, 376.

order, expired, not reversed, 441 n.

recitals, 375. See Misrecitals.
reference in statute to length of street, 122.

Error, see Writ op Ebbor.
Errors (see Clebical Errors,' Omissions) in figures not corrected, 16.

context may correct, 39.

Escape, 127 ». See Prisoner.
Escape, suit against sheriff for; 159.

Essence, of enactment, things not of the, 436. See DiBECTORT.
Estate, interest or lien, 299.

o/' the wife, 123.

ESTOPPEL in pais, applied to municipality, 165 n.

from claiming benefit of statute, 448.

constitutional provisioiu, 687.
Etymological propriety of language not always followed, 73.
EVASION, construction to prevent, 13&-145.

permitting, inadmissible, 329.
facilitating, when required, 262.

keeping outside of act is not, 144.
presumption against, of constitutional provision, 62L SeeSmtAL

Legislation.
Every bond and obligation, 381.

ease, 115 n.

company or assoeiation tehatever; 44i
conveyance, 115.

inhabitant, 97.

matter in dispute, 118.

person, 115, 256, 258.

found dnmk on licensed premises, 258.
offinding,' 254.

tenant in tail, 227.
toum in the state, 228.
warrant of aitomey, 116.
mriting, 345.

EVIDENCE of extrinsic matter in interpretation of statute, Sft.

affidavit of defence may be given in, 417.
answer in chancery may be given in, 417.
power to hear, implied, 419 m.
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EVIDENCE (emUinued).

construction of act making maps satisfactory, of certain mat-
ters, 116.

declaring specific effect of certain deeds, 124.
changing rules-of, 128.

making comptroller's certificate, of amount
due, 181.

act relating to, held not to affect pending cause, 282.
to affect pending cause, 284, 287.

whether change of rules of, applies to pending cause, 284 n.
effect of constitutional provision requiring accused to be con-

fronted with witnesses, on, 520.

See Adverse Possession, Conviction, Selp-Cbiminatino, Wit-
nesses.

Examination of long account, 155.

Ex aiUecedentibus et consequenlibus fit optima interpretatio, 35.

Excavation, see Highway.
Exceeds, 245.

Excmt as hereinafter mentioned, 184 n.

EXCEPTION (see Bill of Lading), must be negatived in pleading, 184 n.
of- contract relating to sale of goods inclades guarantee, 345.
not to be deemed a repeal, 216,
particular provision deemed, to general. 111, 216.
express, shows words to be used in wide sense, 408.
of two out of sixty counties in act, and the like, 507 n.

Exceptional cases not to be controlling, 263 n. ^

Exceptions to any decision, 125.

EXCEPTIONS, none to be made by construction, 17. See Insane, Minobs.
of persons under incapacity from statute creating crimes, 130.
required to make act constitutional, 179.

by construction in favor of infants, 249.

saving clauses and provisos, 184, 186. See Savings, &c.

,
construction of, 186, 343, 345.

in criminal cases, 125.

constitution, 526.

strict construction of acts creating, from recognized liabiU--

ties, 350.

from statute of limitations, 343.

strengthen, and enumeration weakens, &c., 398, 533.

Excess of state power, presumption against, in state constitution, 523.

Exchange, see Municipalities ; Sell.

Exdusive, 349.
i

jurisdiclion, 152 n. See Jubisdiction, Beisospeotion.
EXCLUSIVE rule, implied repeal by acts designated to furnish, 200, 231.

statutory remedies and jurisdictions, 164, 466, 470, 433 n.

remedy against stale is, 154.

Excuse, statute making an act a crime impliedly admits, 129.
' Executed, 44.

Execution, act forbidding denial of, except after affidavit, &c., 403n. Se«
CONTEACT.

Executions, act relating to^ prospective, 276, 289.

heid:applicable to pending causes, 286.

See Attachment, Stay, Strict Constbuction.
Executive,effeet of signature 'by, of bill repealed, 190. See Vacancies.
Executive usage, 360. See Depa"htmental Usage.
EXECDTOES AND ADMINISTKATOBS (see Administbatob), omission

in statute, working hardship as^to, 19.

when -exempt from giving bail on appeal, 44'

when not trustees, 122. See Jueisdiotion.

not within affidavit of defence laws, 249.
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EXECUTORS AND ADMINISTRATORS {continued).

exception of, from statute of limitationg, 250.

of persons dying abroad, included in after theg

return, 296.

Executory, see Inchoate Bioht.
Exemption, construction of act relating to, from payment of tithes, 65.

from taxation, not exemption from municipal assessments, 101.

strict construction of act creating, 356.

when act for partial, liberally construed, 356.

construction of a particular, 45.

common burdens, strict construction of act conferring, 356

of places of religious worship, 95 and note, 356.

ship-owners, 98.

public property, 163 and note,

swine, 249.

tools, 261.

debtor's property, 120, 350.

to widow and family, 52, 100, 218.

act giving, to execution debtor, decides nothing as to titles 120.

not applied retrospectively, 37.

claim for, when to be made, 52.

by particular, not removed by general, act, 224 and note,

express, of one is not inclusive of another, 374.

subsequently acquired property falls under original, 417.

by implication, 376.

of residence when implied, 420.

waiver of statutory, 444.

regulations of act conferring, imperative, 434.

See Attachment, Common Careierb, Married Women, Occu-
pier, Wages.

Existing law, See Presumption.
Existing railroad corporations, 112.

Existing rule, effect of express enactment of, 374, 386.

constitutional provision not construed as useless repetition of,

520.

Exoneration, see Exemption.
Expansion (see Extension) of particular term by context, 37.

Ex parte proceedings, notice required in, 262.

Expelled pilot not a pilot, 11.

Expenses, act directing payment by a certain party, but not to whom, 420.

Expiration of time for enforcing a right, when loss of right, 468.
repealing statute, effect of, 475.

Explanatory, act not to be violently construed as merely, 222.

See Declaratory Act, Interpretation Clause.
Ex post facto laws, 507.

law, whatris, 277.

when act increasing costs is, 277.

Express enactment of existing rule, 374, 386.

Expresno unius, &s., 216 n., 374, 397-399, 398 n., 533.

EXPRESSIONS of opinion by legislators, 30.

frequently used in statutes, some, 388-395.
general, following several words, 414

in middle of clause, 415.

See Change of LANauAOE, FastiouiiAx Exfbebsion, Sake
Phraseology.

Expretsum faeil eessare taciturn, 424.
Extend, extended, 241.

Extended meaning given to words of remedial act, 107, 112.
EXTENSION to matters not within language, limit of, 110.

of remedial acts to new things, 112.
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EXTENSION {continued).

to matters within intention, instance of, 417 n.
See Action, Association.

of constitutional language by reference to subject matter and
object, 518-519.

External circumstances in construction, 27-34, 509-510.
facts, evidence of, 28.

EXTRA-TERRITOKIAL FORCE, of statutes, question of, 169-170.
effect of presumption against, 835.
of constitution, 523 and note.

Extra territoriumjus dicenti impune non paretur, 169.

Extrinsic, see Extebnaii.

Factories, who is ovmer of, 96.

Factors, when held not acting in a'fiduciary capacity, 90.
act, construction of, 118.

Facultative, see Permissive.
Failure of justice, effect of, on construction, 6, 155.

False pretence, 338.

signals, when making, is obstruction of railroad, 837.
Falsification of claim, what discrepancy is not, 119. \
FamUy, 100, 103. \

of husband and wife, 378.

any married woman, 378.

Farmers, 98.

Farming lands, see Rubai, Lands.
Father, 337. See Maintenance, Putative Fathbb.
FEDERAL and slate courts, 364. See Congbess.

courts, act declaring laws of states the rule of decision in, 122.
relating to suits for fines, &c., in, 416.

decisions of, controlling in interpretation of federal con-
stitution, 523 n.

constitution, corporations persons under, 519.
difference between construction of, and of state con>

stitution, 535.

See Amensitents.
Fee simple, 120. See Orant in Fee, &o.

Fees, 54 ?i.

Fees, agreement to pay attorney, 122.

offence of taking illegal, 119.

. See Costs, Officees, Partition.
Felons and other malefactors and offenders against the law, 65.

FELONY, act done in assertion of right is not, 131.

incapacity by reason of, to be witness, 240.

effect of declaring offence a, 417.

See Children, Fines and Forfeitures, Quawty of Offehoe.
Female, see Masculine, Minors.
Feme covert, see Maeeied Women.

sole trader, see Mabried Women.
Fence dangerous machinery, construction of acts requiring owner to, 218.

Fences, conscractioif of act requiring railroad company to make^ 103, 220 n.

punishing destruction of, 264.

Fertilizers, sale of, in violation of act, 455.

Fictitious debt, creation of, to evade statute of mortmain, 140.

Fiduciary capacity, 90.

Figures, see Erboe.
Filing of complaint and notice, 29.

Fin<d, 74, 152 n., 420 n.

Final, effect of making judgment of court, upon execution for costs, 420.

Finally, 381 n.

51
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Fine and imprisonment, 304.

FINE AND IMPRISONMENT, statute imposing, leaves no discretion to
court, 15.

when not both to be imposed, 44.

act punishable by, 464,

PINES and forfeitures, limitation of time for recovering, inapplicable to

murder, &c., 126.

power to impose of, not less than, 397 n.

right of compelling payment by, not exclusive of suit, 466. See
BuiLSiNa Association.

FIBE (see BaiIiBOADs) right to destroy buildings to prevent spread of, 103
and note,

construction of act giving compensation
for exercise of, 103 and note,

implication from grant of power to prevent and extinguish, 418.

escape, action for injury from failure to erect, 469.

limits, ordinance establishing, in borough, 352.

power of establishing, 434. See Erecting, Building.

Virm name, use of & Oo. in, 453. See Pabtnebship, Pawnbboseb.
First o£fence, construction of acts prescribing penalty for, 214.

Fish, grant of, in pond, 423. See SaiiUon.
Fishing in tidal river, 131.

non-tidal river, 134.

Fitness of subject nlatter, general words restricted to, S6.

Florida commissioners, act organizing, 118,

Food, see Adui/tebation.
Par cause, 428.

Forcible entry, 381.

and detainer, suit for, 159.

Foreclosure, see Insane, Mobtsagob.
Foreign, 514 n.

FOREIGN attachment, see Aitachiient.
corporations not persons, 89.

residence of, 94.

country, refusal of wife to follow husband to, 169 (Addenda).
funds not included in any public . . . securities, 335.

held bonds, 169 n.

state, see Wabrant of Attobney.
statute, adoption of construction by transcribing, 371.

of, before amendment, 371 n.

Foreign nations, 633 n.

FOREIGNERS, 169. See Coliatebal Inhbbitanoii Tax.
limits of jurisdiction over, 169, 174.
rights, privileges, duties and status of, 174, 176, 177.
real estate of, 174.

remedies of, governed by lasfori, 177.
right of, to take share of intestate person's property unaffected

by act directing distribution to same person, &c., as

though it were real estate, 176 n
Forever, 173.

Forfeiture, 3, 388. See Fines.
FORFEITURE, act causing, of life estate, 122.

strict construction of acts working, 343.
infliction of, in one, is exclusive of, in other aspect, 397 n..

455 n.

of lease, act allowing order for, 428.
right of, not exclusive of other remedies, 466. See Corpo

BATION.
Forgery of bank notes, construction of act punishing, 247.
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Formalities (see Forms), when to be observed, 10. See Mabriaob.
in judicial procedure, 435.

Former law, see Earlier Legislation.
FORMS (see Contracts, Strict CoNSTRtrcTiON), given in schedule, 71.

courts look at substance, not at, 138.
of enactment prescribed by constitution, 536.

For the we of the workhouse, 73.

Forlhwith, 888.

For years, 320.

Foundin possesfion, 132 n.

Founded on a contract made, 367.

Fractions of a day, 189 »., 389, 498, 539.
week, 389.

Frame buildings, 140, and note.

Fraud to invalidate marriage, 3.

Fraud, right to recover lands on ground of, 117.
See Bona Fides, Limitations, Kevenub.

FRAUDS, right of state lo prosecute claim on account of, in connection with
a railroad not surrendered by act confirming sale of road and
title of purchaser, 119.

statutes of, 269, 328, 348.
acts to suppress, 333.

Pratbdident and void as against the assignees, 373,
transfer of properly, 365.

Fraudulent removal, see Removal.
use, not within grant of power, 146.

Freehold clear of ail enaambran^es, 102.
estate, 79 (Addenda). I

Freight, 350 {Addenda).
French text, 28 n.

JVom, 28 n, 101, 249, 391.

and after the passage, 238 n.

the date, 391.

day of the date, 391.
Fully and distinctly, 536.

Functions of the court in interpretation of statutes, see Court.
legislature, see Pbesumption.

Furnaces, see Smoke.
,

FUTURE date, construction of act limited, take effect at a, 272, 284, 499.
discounts, mortgage to national bank to secure, 450.

legislatures, see Leqislaturb, Presumption.
tense, present operation in spite of, 82.

Futures, 138.

Gambler not entitled to reimbursement out of proceeds of recognizance, 473.
Gambling, see Waoeb.
Game laws, 296, 301, 387.

GAMING (see Wager) contracts, 269, 449.

suit for money lost at, is suit of civil nature, 159.

act allowing loser or any other person to recover money lost at,

385 n.

recovery of money lost at, 387.

expiration of time for suing for money lost at, 468.

table kept by agent, 135.

in his house or premises, 252.

laws, 833, 337, 338, 406, 411, 452
place occupied for, 411.

Garnishee process, act allowing justice of the peace to issue, retrospective, 287

act extending time for filing answer fcy, retrospective, 288.

6a» companies, 353.
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Gas oumpany, fouling of water hj, 133, 241.

Gates, see Bailboads.
Gender, see MAScniiDrB.
Omeral—pablie, 502 n.

GENERAL ACTS read into special charters, 66.

in terms applicable to subject of special, 232.

incorporation of provisions of, in act on particular sub-

ject, 233.

and particular enactment on same subject in same act, 399.

intent, 111, 216.

provisions in constitution, 615 ».

and special acts, 223, 233.

no implied repeal between, in spite of repealing

clause, 223.

conflict between, merely apparent, 226.

when former repeals latter ay implication, 230,

232.

words, restricting effect of association of, 396.

clause following several, to which it is equally applicaole, 532.

expression following several words, &c., 414, 532.

clauses, 414.

at end of section, 414.

in middle of clause, 415. '.

intent not excluded by particular expression. 111, 216.

language restricted to conform with constitution, 179. See I^ebms.

by reference to subject matter and object, 86,

101.

to specific purpose shown by context, 37, 216.

so as not to interfere with special laws, 228
and note,

exception to, in favor of infant, 249.

legislation on particular subject yields to special legislation

thereon, 399 n.

manager not a laborer, 99.

provisions not defeated by narrower subsidiary ones. 111.

effect of specific and particular, upon, 216.
construction of act relating to interpretation of, 329 n.

restrictive provisions at end of series of sections, 414.
rules, see Costs, License.
terms, limitation of, by context, 37. See Language, Words.

to particular parties, 137.

so as not to violate international law, 174.

produce injustice, 258.

include government, 161.
words, restriction to subject matter, 86, 101, 518, 519. See Lah-

SUAOE, Tebms.
by specific purpose of act, 113, 137.

context and intention, 11571.

preamble, see Pbeamble.
include rare cases, 263 n.

controlled by associated specifications, 400.
to receive full and natural meaning, 405.

Qeneral decHon, 614.

Qeneralia gpeeialibus nan derogant, 223-233.
Generic words added to specific, 405-411.
Genus includes new species, 112.

Gift, 79 n , 103, 145 and note.

delivery or transfer, 400.
Gift enterprise, 454.

prohibition of sale does not prohibit, 145.
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Girl under sixteen, abduction of, 131, 133.
dive, 80.

Given, 338.

Go,T5 7i.

Gold or silver, wlien not included by metcds, 412.
Qone to sea, 12.

Good faith, see BoKA Fides.
Goods, 54, 90, 118.

chattels, lands, tenements or hereditaments, 414.
and merchandise, 400.

or merchandise, 127.

uiares and merchandise, 400.
GOVERNMENT (see State), when included by person, 89 n.

not included in general terms of statute, 161.
taxing acts, 1 63.

act taking away certiorari, 164.
statute qf limitations, 164.

when included in statute of limitations, 164.

statutes, 166, 167.

though not named, 167, 168.
bound by statute relative to elections, 167, 433 n.

when engaged in business, 167.
as nominal plaintiff, 164.
by constitution, 523.

whether aflFected by prescription, 164, notes 70, 78.

usage, 361.
grantee of, whether bound by statute of limitations, 164.
statutes allowing suit against, 168.
taxing provisions, construed most strongly againstj ^^.
contracts, 449, 450.

GoTemmental usage, 360, see Depaktmbntal Usage.
Governor (see Executive, Vacancies) effect of message or proclamation at,

in uonstruction of statute, 68 n.

Grade, see Stbeet.
GRADING, act relating to, 436.

power of, how exercised, 434.

recovery of damages for changes in, 434.
tax, see ExEMfTioir.

drain, 103.

GItAAIHATICAL order of sentences, how far to be adopted, 2.

construction doubtful, 4.

propriety of language not always followed, 73, 81, 82.

construction, when departed from, 113.

rejected to accomplish purpose, 295.

strict, sacrificed to intent, 414.

rule as to reference to last antecedent, 414, 632.
'

sense, language of constitution to be read in, 607.
Grandchildren included in children, 80, 321.
Grandmothe^ see Masbies Women.
Grant, 79 and note, and Addenda.
Orant, bargain amd sell, 80.

in/te or of afreehold estate, 79 (Addenda).
GRANT of laiid held adversely, act annulling, does not invalidate whole

instrument, 118.

covered by water, act extending city limits over navigabU
waters for civil and criminal jurisdiction, is not, 122,

by matter of record, 75.

GratnitoQs services, strict construction of act requiring, 345.

Graveyard, running street through, 225. See Ceuetebt.
Qreater part of them in interest, 13.
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Ground rents, 80.

Ground rents, 342.

Grounds, see Beasons.
Guarantee, see Charter-Pabty, Exemption.
Guardian, see Teust.

ad litem, see Mabbied Women.
Guilty mind, distinction between mens rea and, 136. .

Gunpowder, liability for carrying, contrary to act, 182.

Habeas corpus, incident to new proceedings, 154.

Hackney carriage, 378.

Half-year, 389.

Hardship, no reason for supplying omission in statute, 19.

consideration of, in construction, 251, 263, 266, 507.

See Equity, Inconvenience, Injustice.
Harmonizing all parts of act, 40, 182, 210.

constitution, 515.

Headings of cliapters, articles, sections, effect in construction, 69, 70| 51S.

Hearing and notice required, 42S. See Semovai>.
Heir preferred by literal construction to father, 11.

Heirs, 77.

Heirs and assigns, when synonymous with legtU repreaentatives, 79.

Held, 383.

Hereafter, 196, 272 n., 381, 483, 489.

made, 272.

Hereditaments, 251.

Herein provided, 294.

Hereinbefore provided, 196 n.

Heretofm^, 196 n., 272, 381 »., 489.

HIGHWAY, what included in laying out of, 79.

act giving damages for injuries from excavation or embankment
on, 126.

intent in obstructing immaterial, 133.

not to be appropriated under right of eminent domain, 162.

See BoAD, Stbeet, Tbesfass, Tubnfike.
Himself, 106.

His, 888 n.

real estate, 249.

HISXOBY an element in construction, 29, 72, 295 n. See Pdblio Embab-
BA8SMENT.

parliamentary, of statute, 30. See Fabuamkntart Hisiobt.
in construction of constitution, 509, 510, 518.

Hoarding, 424.

Hogs, running at large, 129.

Hold wnd dispose of, 418 n.

Hole, see Mine.
Homestead, pre-emption, &c., rights, 116.

act exempting, to debtor decides nothing as to title, 120. See
Exemption.

Horse racing (see Waoeb), suit for recovery of money lost at, 160.
entrance money for, 452.

flbrsei, 381, (304).

oxen, pigs and sheep,from ivAatever country they may eome, 414 «.
Hospitals, 76.

Hotel, persons employed about, when not hborert, 406.
Hounds, offence of keeping, to destroy game, 264.
Hours, see Fractions op Day, Polu.
Bovae, 64, 249 and note.

Householder, 92.

House, power to pull down walls of, 424.
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iiouaeiof ill-fame, 388 »i.

Hmxe, warehoJiM, coimting-hause, shop or other building, 406.

HUSBAND, not owner of wife's separate property, though occupying it, 96.

as such, in custody of lunatic wife, not person having care, &c., 121.

liability of, for wife's torts, when not changed by statute, 123.

debts of wife dam sola, act lelleving, prospective,

275.

after wife's death, 321.

joi,nder of, in wife's deed, 434.

See Courtesy, Desebtiok, Mabbied Women, Mort-
gage, Widow.

and wife, provision that, shall not be required to testify against

each other, 372.
'

conveyances to, 520.

murder, 494.

Identiiication, external matters to be looked at for, 28.

Identity of language, see Adoption, Intention, Cognate Acts, Language,
Pheaseology.

Idiot, see Husband, Incapacity, Lunatic, Wife.
Idie persons, 213.

If an irisolvent petition, 800.

they should think fit, 315.

IGNORANCE of law in civil matters, 1 n., 134 n.

or misapprehension of law, 134.

as a defence, 132, 134.

when no defetice, 383.

excuse for selling adulterated foody 36.

catting timber on another's land in, 129. *

of pending suit, 129. See Knowledge.
effect of legislature's, of force of former law, 207 and note.

ILLEGAL and void, distinction between, 449.

statute not construed to render legal what previous statute made,

126.

acts legal when done not rendered, by subsequent statute, 488.

- consideration, 451.

acts, contracts connected with, &c., 452-453. See Contracts.

purpose, sale for, 454.

tax, see Taxes.
voting, 334.

Illegality of origin of contract, remoteness of, 458, 459.

partiftl, 460. See Uncosstitutional.
Illegitimate offipring, when children, 77.

daughter, 337.

See Bastabd, Legitimation, Married Women.
Immediate antecedent, see Last Antecedent.
Immediately, 247, 388.

after verdict, 247.

Impairing of contracts, see Contracts.
IMPERATIVE, permissive words constriied as, 306-317, 430.

words construed as permissive, 316.

when acts relating to judicial proceedings are, and when

acta relating to performance of public duties heldnot, 488.

matters of procedure by public officeiB, held

not, 437.

and directory provisions, 431-440, 536.

distinction between, 431.

tests, 432-437.
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IMPERATIVE (eontinued).

and directory provisions, effect of negative and affirmative

words, 432.

duty—privilege, 433.

convenience and justice, 433,

public inconvenience and private

injury, 438-439.
acts conferring powers, privileges,

&o., 434.

IMPLICATION, what is involved in statute by, is part of it, 417.

incidents and consequences sanctioned by, 417.

corporations, creation of, by, 417.

duty arising by, from imposition of another, 425.

duty on another, 426.

grant of right to another, 427.

jurisdiction, ouster of, by, 153.

creation of, by, 155, 156. See Juribdkttion.
lien, creation of, by, 417.

offences by, see Offences.
remedy by, 463, 474.

repeal by, see Implied Bepeal.
right arising by, in one from grant of right to another, 427.

taxation by, see Taxation, Taxes.
niPLIOATIONS and intendments, 417-430, 53-5.

not extended beyond what is necessary, 422.

various, 420.

what are not proper, 422 (354 m.)

IMPLIED amendment, see Amendment.
assurance of protection in grant, &o., of power, duty, &B., 423.

conditions in grant of judicial power, 428-429.
enactment of rule from legislative assumption of its ezistence, 376-

377.

exercise and expression of legislative judgment, 421.

grant of powers, 418.

negative in affirming statute, 199-209.

obligations, 424.

powers of corporations, 418.

under constitution, 535.

prohibition of uses of certificates of registry, 450.

remedies, 463-474.
where act prohibits or commands something public, 464,

creates obligation and gives remedy in same
section, 465-466.

duly and gives remedy in different sec-

tions, 467^68.
remedies, where third persons interested in duty or prohibition,

469.

for non-performance of new duty, &o., 470.
where penalty recoverable by party aggrieved, 470.
by action, limited to lliose within gist, 471-472. See

Bight of Action.
repeal (see Later Acts, &c.), between parts of same act, 182-186.

between acts passed at diHerent sessions, 187.
same session, 188. See Same Ses-

sion.

same day, 189. See Same Day.
of statutes and parts of statutes omitted, see Omissions.
constitutional requirements as to form of repeal inapplica-

ble to, 191, 524 ».

presumption against, 210-244.
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IMPLIED (continued!).

repeal, exceptions to avoid, 216.
modifications to avoid, 216-217, 240 and note,
restriction of language to avoid, 211-214, 397.
suspension to avoid, 215 and note.

degree of inconsistency required in order to, 210.
question of, no absolute rule for determining, 188.

I
is question of intent, 203.

negatived by express repeal in later act, 47.
particular repeal in same

act, 203, 397.
want of reference to earlier act,

239 n.

effect of misapprehension or ignorance of legislature of
former law, 207 and note.

inconvenience and incongruity between acts, 208.
expressed intent to repeal, 206.

by act requiring less or more than former, 199.

between acts establishing conflicting rights or liabilities,

207.

framing power on different conditions, '207.

to furnish exclusive rule, 200, 231.
covering whole subject matter, 200-204, 230, 241-242.

revisions and codifications, 201-203.

inferred from later legislation, 209.

by negative statutes, 198. See Negative Act.
afSrmative statutes, 199-209.

whether amendment works, 195-196.

by re-enactment, 194. See Eb-enactment,
unconstitutional actor clause, 192 and note.

of common law, 204.

laws deriving force from former connection with other
state or nation, 204.

limits of, 205.

when general act is, of special, 230-232.

of special municipal act by code, in spite of saving clause,

230.

detached special acts by general substitute, 230.

special act, effect of Indication that legislature had in

mind, 230.

by general act intended to furnish exclusive

rule, 231.

in term^ applying to its sub-

ject matter, 232.

of prior general, by later particular act, 216 and Addenda.

between penal acts, 235-244. See Penal Act.
by change in quality and incidents of

offence, 238.

degree of punishment,

239.

penalty, 239-240.

statute covering whole subject mat-

ject matter, 241-242.

none, where objects not identical, 235.

proceedings cumulative,

236.

from mere change in locality, &c,
237.

distribution

of penal

ty, 237.
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IMPLIED (eanlinmd).

repeal, between penal acts, none, where no room to infer legislai

tive pardon, 238.

change is towardfi leniency,

239.

degree of crime preserved,

240.

later act continues former,

242.

question of, where later act gives pa
tarn action^ 241 and note,

effect of doctrine of, based on idea of

legislative pardon, 238, 478.

revenue laws, 243.

special laws, 284.

none by later act of earlier, when, 183, 193.

schedule, 197.

subsequent removal of some evils provided ajfainet,

209.

between acts where conflict merely apparent, 211-214.

general act and act providing for single contiii-

gency, 212.

relating to special object or

class, 223.

and particular provision, 216.

acts giving cumulative remedies, 218.

affirmative acts without express or implied nega-

tive, 218-222.

by explanatory act, 222.

in spite of express repeal, when, 222 and note,

by general act of special act, 223-233.

of provisions of general act incorporated in particnlat, by

repeal of general, 233.

where act prescribes effect, it is to have, 203, 897.

reservation in grant to corporations, 251.

Impossibilities, 441-443.

Impounding of animals, construction of act relating to, 258.

Impression, see Erbgneotts.
Impressment of property, strict construction of act for, 343.

act authorizing, 407.

Jmjtrismiment, 388.

mPBISONMENT, effect of act abolishing, on decree for payment of ooets, li
attachment for contempt, 74.

abolition of, for debt, 607 n.

second, for same offence, 116.

making punishment less severe preferred, 330.

not authorized by right to order distress, 350.

power to inflict, of not lest than, etc., 397 n.

of appellant, 435.

in place other than designated by statute, 437.
act directing, either in penitentiary or state prison, 44&
and fine, when coart must impose both, 16.

Improvement of street, 388 n.

£>q>rotiemen(s, 388 n. See Internal Improvements.
engineSj &c., 400.

ImproTements, act giving tenant or husband benefit o^ prospective^ 87fi.

public, legislature judge of necessity, &o., of, 421.
See AsaEssuEMTS, Munioipalitiks.

in adtUtion to, 372 n., 404.
any other manner, 112, 335.

troy, 407.
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Inapplicability of procedure, 24.

remedy to particular subject excludes it, 37.

IneapaaUiei, 240.

Incapacity, persons under, excepted from statute creating crimes, 130.

See BisABiUTT, Intozioatiok, Mabbied "Women, Minobs, Wills.
Inchoate rights, effect of legislation upon, 281 and notes, 290.

INCIDENTS of prosecution and trial applicable to new offences, 112.
common law proceedings extended to new proceedings, 154.
statutory remedy follow extension of It to new matter, 417.
and consequences included in specific purpose of statute,

417. See Implication.
quality of offence, effect of change in, 238.

IneivUe est, nut tola lege perspecta, una (Uiqua partimla ejus pi-oposita, jiuUeare

vel respondere, 35.

ine&uure, 388 n., 405.

Indvde, 365 n.

Income, 77 n.

Incompetency to testify, construction of act removing, 124, 126.

of testator, effect of act removing, on will made before, 120.

Incongraity between acts, 208.

INCONSISTENCY avoided by comparison of context, 40, 515.

degree of, required for implied repeal, 210. See Implied
Befeal.

presumption against intended, 258. See Conflict.
INCONVENIENCE in serving notice required by statute, 13.

between acts, 208.

effect on construction of presumption against, 251-257.

See Imperative and £)ibectoby.
effect on construction of presumption against, in con-

stitution, 507, 524.

literal meaning leading to, rejected, 295.

kind and degree of, influencing construction, 251, 252.

caution in applying argument from, 251.

rarely happening, 263 n.

See Convenience, Injustice, Mischief, Public Safety.
IneorporaUd eUy or town, 321 n.

Incorporated act, see Befeeence Act, Statute Embodying Distinct Acts.
Incorporating act, effect on, of repeal of act incorporated, 492-493.

INCOBPOBATION of town as city, effect on form of suit for penalty, 112.

construction of general words of, 251.

of general in special act, 233.

provision of general act in act on particular subject,

233.

See CoEPOEATioN, ParvATB Acts, Befeebnob Act.

Incorporeal hereditaments included in hereditametiU, 251. See Basement.
Incorrect, see Ebsoneous.
INCUMBBANCE, conveyance not an, 145.

lease not an, 145.

road when not an, 80.

Ineumbraneea, 80.

Indemnity, construction of acts providing, to citizens for injuiy by fran-

chise, 108.

Indenture, see Affbbntioe, Attobnby.
Indac animi eermo, 8.

Indians, 95, 169, 250, 341 n., 614 »., 533 n.

Indiehnent, 379 : w^ormation, 18.

INDICTMENT, when, lies for violation of statute, 463, 464.

for failure to repair roads, 467.

murder, 620. ^
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INDICTMENTS, acte affecting, held retrospective, 288.

prospective, 289.

effect of repeal of statute authorizing, on, 478, iSi,

and prosecatlons brought or exhibited, 416 n.

INDIVIDUAL hardship, 2S3, 266.

legislators, views of, 30.

liability, see Corfobations, Fabtnubs, SiooEHOLDaBa.
Indorsement, see Dbaft.
INDOKSER with notice not protected by usury acts, 117.

not competent to invalidate instrument to which, a party, 126.

act depriving, of defence of usury prospective, 277.

liability of, on note given for gaming consideration, to indorsee,

449 n.

Ineligibility, act declaring, held prospective, 271.

of candidate receiving majority of votes, see Candidatb.
Infants, see Disabimtt, IircAPAqiTT, Minobs, Wifb.
Inequality, see Taxation, Tolls.
JnfaiUt, 47.

Inferential, see Implibo.
Inferior does not include superior, 412-413.

limit of rule, 413.

Inferior eou/rta, 530.

INFERIOR courts, jurisdiction of, 152.

not construed into a jurisdiction, 165.
jurisdiction, see Jusxici! OF the Feacb.

Information, 18, 37971.

Infravdem legit fadt, qui, talvis verbia legit, teaterUiam gm eireumvmit, 138.

Inhabitancy, what amounts to, 93.

Inhabitant, 91, 92, 93, 97, 519.

of the state or umdl resident therein, 93.
or ocewpier, 162 n.

Inhabited dweUing-houae, 103.

home, 64.

or occupied, 92.

Inherit, 77.

Inheritance, words of, when dispensed with, 14.

in hi* -care or within his power, 132.

hovM or premises, 252.

possession or his control, 267.
INJUNCTION, 114, 419. See Obstbdowon.

remedy by, when not taken away, 161 and note,

application for, not within requirement of one monti i

notice, 258.
Injuries to persons by collision, included under damage, 44.

short of loss of life, Xiot within provision relating to loss of lifa SStt

See Imperative and Dibeotobt.
INJUSTICE, literal construction effecting an, 11.

presumption against, 258-263, 624.
to be avoided in construction, 263 n.

literal meaniug leading to, rejected, 295.
Innkeepers, 434. See FnBLiOAN.
Inland navigatimi, 98.

In law or in equity, 159.
lieu of, 196.

operation, 115, 385.
pwreuance of, 297.

Innocent holder of note for gaming consideration, 449.
INOPERATIVE, omissions rendering an act, 22.

enactments, 24. See Insensible.
when courts must construe act as, 266 and note.
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InquKilion, 379.

Insane (see Husband,
'

Lunatic, Wipe), mortgagor, no exception in favot

Insensible (see Inoperative), act not to be treated as, 265.
Insignificant variations of language, 381, 383, 531. See Ch'anqk.
Inmlveruy, 90 n.

INSOLVENT, allowance to widow of, 16.

in Scotland, 494.

laws, construction of, 300.
Inspection of rates, act giving right of, to every inhabitant, 97
InsUmtly, 388.

Instrument of gaming, 406.

INSURANCE companies, 108. See Premium Notes.
act requiring, to have certain amount secured on

real estate, 102.

policy of unlicensed foreign, 455 n., 458 n.
laws, see Depaktmental Usage.
policies assigned to, or taken for benefit of wife, &o., 14,

waiver of act entitling assignee to sue in own name,
444.

on cargo of ship sailing contrary to law, 453.
See KcLLiNO, Wager Policies.

Intended, 337.

Intendments, see Implications.
Intent, see Intention, Meaning, Same Session.
INTENTION, supposed real, not to control plain langnage, 4-6.

controls clause of doubtful grammatical construction, 295.
what legislature intended to do, not what it has done.

72.

not to be arrived at by speculation, 7.

and language identical, 8, 509.

ascertainment of, main purpose of construction, 295.
qualifying repealing clause, 43 n,

to be sought in statute itself, 72.

to be carried out, if ascertainable, 43n., 72, 295, 329m., 339, 507.
no construction admissible when defeats obvious, 329,
apparent, to prevail over literal construction of language, 264,
when discovered, prevails over all rules of construction, 365.
constitution to be construed according to, 507.

restriction of general language by, 115 n.

modification of language to meet, 295-319.

analogous matters held to be within, 110, 327 n., 417.
what is within, of makers, is within the law, 414 n,

unexpresssed, 417, &c., 509,

to establish a rule implied from erroneous assumption of its

existence, 376-377.

change of language, when not change of, 381-382.

evil, when essential to ofience, 119. See Incapacitt.
when element of crime, 129, 134.

in obstructing highway immaterial, 133.

good, when no excuse, 136.

construction of statute which would create guilt regardless of,

130 n,, 261.

Inlentianatty neglect, 350 n.

Interest or policy of the law, 128.

INTEBEST (see Usukt), meaning of provisions requiring consent of greater

part in, 13.

adverse, not from same source, 15.

disqualifies a man to be judge, 114, 520.

act allowing addition of, 331. See Pebcentaok.
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Interfering with right! ofproperty, 75.
\

Intermeddle, 152.

Intermediate act not repealed by re-enactment of earlier, 194.

Internal improvement, 108.

INTERNATIONAL LAW, 169, 176, 373.

not presumed to be violated bj statutes, 174.
clear violation of, duty of courts as to, 175.

Interpleader act, construction of, 126.

Interpolations (see Additiohs), not allowed, 16, 295 n., 507.

to accomplisli intent of statute, 295, 296, 298-300.

INTERPRETATION, definition of, 1, note 2. See Constbuction.
Lord Coke's rules of, 27 and note, 29.

clauses in statutes, 365 and note.

Interpreter, when magistrate cannot take acknowledgment through, 12.

Intestates (see Fokeigners, Judgment, Orphans' Coitbt), act relating to

distribution of estates of, held retrospective, 288.

In the execution of his duty, 133.

office, 297.

parish, 21.

premises, 411.

Intoxication (see Dbuneenness), when a defencie, 130. See Distiixebt,
License, Liqitobs.

Invalidating act, strict construction of, 341.

Involving matters of account, 165 n.

In which the action was brought, 219.

Irreconcilable, see Implied Bbpkai..
Is, 382.

Issue, 73.

Issued not read levied, 24,

Ita lex seripla est, 507.

II shall and may be lawfvi, 303.

be lawful, 306, 308, 311.

Jack, prohibition against standing, without license, 139.
Jail held an inhabited dwelling-house, 103.

Joinder of husband in wife's deed, 434 n.

JOINT and several ufiences and penalties, 253-257.
debtor, construction of act giving attachment against one and sum-

mons against other, 114.

provision that, shall not lose benefit of statute of limitations,
276.

defendants, act giving, right to sever inapplicable to pendine cause,
289n.

power, how exercised, 352.

Joint heirs, 77.

Journal? of legislature, 33. See JijDiciiL Notiob, Opinions op Leoibi>i-
TOKS.

appendix a part of, 33 n.

JUDGE holding court afiected by Sunday law, 90 n.

no one can be, in his own case, 114, 620.
when required to give his opinion, see Opiniom.

See BrsoBETiON, Election, Judicial, Lioensb, Minhteb.
Judges, succession of, under Pennsylvania constitution, 51Sn., 514.
Judgment, 77, 125, 344, 385. See Judgments.
JUDGMENT not a proceeding commenced, 74.

creditor not purchaser, 75.

against intestate. Orphans' Court in Pennsylvania cannot d»
termine who entitled to benefit of, 118.

what is not, upon quo warranto, 125.
when exceeds given amount, 245.
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JUDGMENT (continued)

.

implied exercise and expression of legislative, 421.
See Affidavit of Defence, Attorney, Coubt, Deobebs, Finai.,

Limitations, Ordees, Eules op Court, Tbansfbb, War-
rant OF Attorney.

Judgment recovered, 77.

upon any writ of quo warranto, 125.

JUDGMENTS, opened, when may be transferred, 14.

undocketed, 19. <
,

revived by amicable proceedings, 125.
acts allowing courts to open, 108.

giving appeal from refusal of courts. to open confessed,
125, 400 n.

directing, against collectors for principal and interest, &o.,
249.

making, liens on decedent's lands, 249.
forbidding execution of, prospective, 275.
relating to, prospective, 276.

authorizing on nil dieit extended to cognovit, 327.
court to mark, satisfied, 344.

transfer of, 249.

execution on, 249.

preference of, in distribution of intestate's estate, 412.
JUDICIAL decisions part of statute law, 1 n., 367.

effect of unreported, under stare decisis, 368. See Da-
CISIONS.

functions (see Court), presumption against intent to invade, 172.

legislation, 8, 13.

notice of historical surroundings of passage of act, 29.

legislative journals, 33 n.

resolutions, 501 n.

discussion of, 501-504.

statute requiring courts to take, retroactive, 601 n,

powers, implied condition in grant of, 428, 429.

exercised in accordance with rules of judicial procedure,
428.

are judicial duties, 430. See Disorbtion.
proceedings, waiver of limitation as to time in, 445 and note,

sale, see Liens, Sale.
- usage, effect of, in construction, 358-359.

JUEISDICTION of state extends over ships and waters, 169, 174.

acts relating to, held prospective, 151 and note, 271.

retrospective, 286, 288.

presumption as to ousting or creating, 151-160, 522.

against summary, 158.

construction of act not to give, by implication over Indians,

250.

creation of, by implication, 155, 156, 377.

enlargement of, by implication, 199.

powers implied in grant of, 419.

effect of usage as to,, 358.

doubts as to, solved in favor of, 157.

not in act intended to confer, disregarded, 157.
_

when not given by legislative assumption of existence, 37&
given by such assumption, 377.

new, avoidance of construction which would create, 165.

not e^^tended by construction, 157.

or special, strict construction of act creating, 361

how to be exercised, 430.

special, acts csnferring, 160.
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JUKISDICTION {continued).

Bpecial, constitutional provision conferring, 526.

given as between certain parties is confined to them, 118.

ouster of, by implication, 153, 420 n.

presumption against, bj constitution, 622.

conferred by statute in certain cases not taken away by
general act, 224.

construction of acts intended merely to apportion, 122.

presumption against narrowing established, 122 n.

to enforce execution of conveyance not taken away by act

declaring decree for deed to operate as conveyance,

419 n.

certiorari for excess of, 152 and note,

want of, not cured by act validating sales, 886.

judgment, order, sales, &c., mean those made with, 386.

acts void for want of, when not validated, 116.

words going to, never directory, 432.

cannot be given otherwise than act directs, 443.

conditioned on impossibility, 443.

no waiver of want of, 447. See Attachment, Waobs.
estoppel against objection to, 447 n.

construction of act making, depend on amount involved,

245.

act affirming, of United States Supreme Court negatives as

to matters not enumerated, 397.

conferring, in all cases of trust arising wider deeds, vriUs,

&c., 122.

effect of absence of, in first arrest, 116.

See Exclusive Statutory Eemedy, Failure op Justice,
Florida Commission, Injunction, Justices op the
Peace, Limited Jurisdiction, Orphans' Court, State.

Jurisdictional powers, how exercised, 352, 430. See Discretion.
JUEOES, who is parly entitled to challenge, 77.

provisions relating to summoning of, directory, 435 n.

writ of attaint against, for false verdict, 494.

JURY, see Murder.
Jus disponendi, see Jus Tenendi, Married Women.
Just and convenient, 114.

equitable, 406.

Jus tenendi does not involve j'us disponendi, 422, 423. See Pdbuo Offioebs.
Justice, 147.

JUSTICE (see Equity, Imperative and Direotobt, Injubtiob), acts re-

lating to administration of, 108.
' failure of, effect of, on construction, 6, 155, 266.

partial, 334.

JUSTICE OF THE PEACE, 44, 114.

and inferior courts, jurisdiction of, 152.
appeal from judgment of, 247.
civil jurisdiction of, 152.

.
act forbidding suit before, except in township

of defendant's residence, 122.
effect of death of, 10.

increase of jurisdiction on finality of

judgment, 112, 152 n.

declaration of intent not to appeal
from, 445.

long and short summons by, 213.
no jurisdiction in cases of libel and slander,

405 ».

notice to. before suit against, 297.
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JUSTICE OF THE PEACE {continued}.

omission of seal of, to deed of apprenlice, 10.
power to punish contempt, 419 ana note,
refusal of, to administer affidavit, 136.
wiien not protected in acts, 297.
ouster of jurisdiction on affidavit that title of

real estate is in question, 250.
See Acknowledgment, Certiorari, Final, Garnishee

Process, Inferior Courts, Limited Jurisdiction,
PoucB Court, Power, Summons.

Kept under proper control or destroyed, 246.

Eilling of insured cattle, when justified, 103 n.

Knomng U to be intended, 337.

Knomngly and wUfuUy, 119 »., 136.

suffer, 378.

KNOWLEDGE, when essential element of crime, 132-134
of piracy immaterial, 199.

illegal purpose for which goods bought, 4S4.

See Constructive Knowledoe, Ionoranob.
Kfunm as government reservation, 15.

Labor claims, what not assignment of, 350.

iaiorer, 99, 405.

Laborers employed by subcontractor, 122.

Lakes, navigation of the great, 98.

Land, 35, 320, 388 and' note, 396.

in grant of right of entry upon, to railroad company, 3.

Land damages, implied repeal between acts relating to, 201.

warrants, construction of acts relating to, 212.

Landlord, when not liable as ovmer, 96.

and tenant proceedings, 250, 344, 382, 403.

Landlord's warrant not process, 74. See Distress Wabbant.
strict construction of act allowing, 344.

Lands, 320, 414.

and tenements, 320.

rectories, advowsons, tithes, 211.

Lands, act subjecting, to sale on execution, retrospective, 287. See BeaIi
Estate.

LANGUAGE OF ACT, departure from, 8.

basis of interpretation, 7.

courts confined to, 295 n.

and intent, the same, 8, 509.

modification of, to meet Intent, 295-319.

ambiguity of, 25, 26.

construed with aid of certain presumptidns, 72. See
Presumption.

as applied to subject matter, to be followed, 72.

meaning of, at date of enactment, 85.

change of, see Change, Cognate Aqts, Constitu-
TioN, Same Words.

LARCENY, intoxication as defence, 130.

reduction of grade of, 238.

what is second commissien of offence of, 284.

See Felont.
Lost antecedent, reference of general expression to, 414, (see 81, 632).

proviso restricted to, 186 (see 318).

LATEB acts and provisions repeal earlier inconsistent, 182, 183.

when not repeal of earlier, 183, 193, 222.

legislation, intent to repeal inferred from, 209.

52
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LATER (continued).

acl, constTuctlon of charter must accord with, 364.

cognate act, 366. _
•

_

constitutional provisions in construction of constitution, 517.

Law, 65, 507.

of the land, 428 n., 507.

or im, equity, 159.—act, 493 n.

Law, reference to, means laws of that government only, 169 n.

See EzisTiNQ Rule, Ionobancis, Leqislatusi:, Statute Law.
Liiwful sense, words construed in, 385.

Lawful, 306, 307.

Lawfully begotten, 171.

Lawyer, see Attobnet.
Laying out, 79.

LEASE (see Beai. Estate), not a conveyance or incumbrance, 145.

constriiction of act to relieve against forfeiture of, 280.

for years and right of way not a bargain, sal^, mortgage, &c., 497.

selling liquor'without license, 453.

partial illegality of, 460.

Leased estates, 14.

Leave cattle mthout a keeper, 378.

L^t or placed on the premises, 249.

Legacy, what not evasion of a«t imposing duty on, 144 See CoxJATBUI
Inheeit4;NCE Tax.

Legal proceedings, see Coitbts.

Legal representatives, 79 and note.

Leges exira territoriim nan obliganl, 169.

posleriores priores cmXrarw/s abrogant, 182.

Legislation, legislature presumed to know pr^vion?, S3.

LEGISLATIVE commmittees, reports, &c., of, 32.

construction, see Conbtbuction, IiiT^BFBBTAseKur Claii»
of constitution, 527-628.

declaration of construction, 366-377.
functions and powers, see Pbesuuptionb.
intimation of erroneous opinion, 370-376.
journals, 33 and note.

judgment, implied exercise and expression of, 421,
pardon, effect of repeal based on idea of, 2S8, 478, 483.

will to be ascertained from language, 7, 8.

LEQISLATOBS, constitutional provision as to pay of, 631.
motives of, not inquired into, 31, 607 n.

opinions of, 30.

cannot be shown to have known existence of custom, Vi
requirement of oath of allegiance, <S^., from, 536.
disqualification of, for appointment, 608 n.

LEGISLATURE, effect of indicating that special act in mind of, at paasag*
of general, 230.

misapprehension or ignorance of, of former law,

207 and note,

functions and powers of, see Pbbstjmptions.
meaning of terra as used by one, not conclusive on later, 51
members of, see Legislatobs.
one cannot bind future, 173 and note, and Addenda.
opinion of earlier not binding on future, 63.
powers of, under state constitution, 686.
practical construction of constitution by, 527.
presifimed not to intend unreasonableness, 246.

injustice, 258-263.
absurdity, 264-267.
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LEGISLATURE {continued).

presumed not to intend impairing of contract or advantage
from wrong, 267-270.

to know the common law, 127 n.

sense of words, 3.
general principles of law, 367.
previous course of legislation, 53.
construction of previous laws, 367.

to mean what it has plainly said, 4.
public improvement, is judge of necessity, &c., of, 421

Legitimation of illegitimate child, effect of, SO, 171.
void marriages, construction of acts for, 108.

less (han, 296.

LETTER, nothing is within, which is not within spirit of law, 25.
whatever is within intention of makers of law, is within, 414 n.
extension beyond, 110.

when reason to prevail over, 258. See Literal.
liability of master of steamboat for failure to deliver, 132J

Lmari fadas, writ of, is process, 74.

Levy, provisions relating to, impei;^tive, 435.
Lex contractus, 169, 174, 177.

fori, 177.

nil faeiifrustra, 441 Ji.

jubet fnatra, 441.

non cogit ad impossibilia aut inutilia, 441.

vana seu inutilia, 441 n.

intendil aliquid impossibile, 441 n.

LIABILITY of stockholder for assessments upon paid stock, 14.

criminal, when more extensive than civil, 135 n.

acts conflicting as to, 207.

strict construction of act subjecting property of one to, for Iia>

bility of another, 343.
creating exceptions from recognized,

350.

See Bixi. of Ladiko, Common Ca.bbier, Cobpobations, Exemp-
!iiON, Lebel, Qgcitfieb, Stockholder.

Liable to be suedjiar, 422.

draft, 79.
LIBEL, construction of act relatiiig to, 304.

civil and criminal liability for, 469.

See Apology, Jxtstice of the Peace, Newspapeb, Slandeb.
LIBERAL CONSTRUCTION (see Beneficial Constbuotion), 103-112.

meaning aijd fsffect of, 103, 107.

^hen synonymous with' equitable construe

tion, see JEquitable Construction.
qf remedi,al and publicly beneficial act, 79 n.

See Fencis.
reiped^^l stpts, 107-109.

required where narrow construction" would
mak,e ^ct unconstitutional, 178.

fprb^ddpn wbere it would make act unconsti-

tutional, 179.

preferred to literal, where literal leads to

absurdity, 264.

of certfiin exceptions, see Exceptions.
rpveiip^ j^iys, 346.

pieciisnics' lien la^s, .350 n.

constitution, 58,6.

difference bef.wegn ^frict and, 329.

rule of, not abrogated by act requiring literal

construction, 329 n.
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Liberty, construction to favor, 330, 339.

Libraries, constitutional provision for, 508.

L!|!C£NSE, construction of provision that no, shall continue in force aftet

January 31st, 298.

law not affected by criminal code passed at same session, 46.
question of granting, a legislative, not a judicial question, 149.

discretion as to granting, how exercised, 149, 150.

when grounds of refusal must be stated, 148, 425,

provisions as to, held directory, 439.

sales without, 456.

dealings without, 457.

not stating names uf all partners, 457.

See DisoBBTiON, Lease, Liquoe, Marsiaoe, MtrNiciPALiTiES, Wihis-
Grower.

Lien, see JuDaMENT.
of debt, see Trust.

LIENS, general act as to divesting of, by judicial sale, no repeal of special, 226.
construction of act giving to workmen, &c., 127, 350 and note,

act requiring recording of vendor's, prospective, 275.

giving, for purchase money, held retrospective, 287.
when impliedly created, 417.

revival of, by ratification of suspended laws, 477 n.

Life estate, see Forfeiture.
Jdghl and wnjust, 119.

Idghting streets, 418.

Limitation of general terras by context, &a, see General.
LIMITATIONS, plain meaning of language not to be subjected to, 17.

conviction after bar of statute of, 9.

whether defence of statute of, is vested right, 279.
literal construction of statute of, 9.

of appeal, 9.

discovery of cause of action after bar of statute, 9.

eflect of concealment of cause of action on, 9.

implied or equitable exceptions from statute, 9 n., 324.

act relating to judgment become dormant not an act of, 70.

no exception from statute to be made by construction, 17.

statute of, not suspended by war, 494.
equitable restriction of, 324.

extension of, 826.

when binding on state, 164 and note. See OoY-
EBNUENT.

whether of forum or of contract, 177 n.

relating to indenture of paupers, 321 n.

as to real rights extending to analogous cases, 327 n.

applicable to one court adopted by other to avoid
unreasonableness, 248.

effect of, on right of dower, 275 n.

retrospective operation of, 284, 287.
prospective operation of, 279.
strict construction of, 343.
not astutely construed to take away defence, 416 n,

exceptions in, liberal construction, 343.
construction of, by usage, 358.
whether application of, depends on forln or sub-

stance of act, 343.
acknowledgment to take debt out of, 383.

acts creating new, or changing existing, prospective, 279.
extending period of, retrospective, 287.
construction of two, 216.

an exceptional, 250.
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LIMITATIONS [eontinued)._

of time in judicial proceedings, waiver of, 445 and note.
See Acknowledgment, New Pbomise, Statute of Limi-

tations.

LIMITED jurisdiction, act conferring, construed liberally as to procedure,
108 71.

partnerships, included by any person or corporation, 87.
strict construction of acls relating to, 350, 384.

Limits, see City.

LIQUOR, prohibition of all sale of, includes sale as medicine, 17, (see note),

election on question of permitting sale of, not included in declion.

100 n.

prohibition against selling during hours of religious service, 208.
liability for selling, to minor, 132 n.

sale of, by agent, 135.

what is selling, without license, 139, 213.

sale of, where licensing prohibited, is not sale without license, 213.

offence of selling without license or on Sunday, 255.

license for selling, to be drunk off premises only, 144,

act empowering justices to alter hours for sale of, in any district, 150.
prohibiting sale of, by sample, &o., 174 ».

forbidding one convieted of felony to sell, 284.

punishing sale of, 304.

giving damages to wife for sale of, to husband, 371 n.

gale of, in one state for use in another, 454 and note. See Sale BT
Sample.

implied repeal between acts relating to, 205, 239.

none by act covering whole subject, &o., of act un-
der whieh license might be granted to cer-

tain time, 242.

between certain acts relating to, 213, 214,

of local act by general, 227.

See Adultebation, Distilleby, Dbunkenness,, Intoxioatioh,
Lease, Sunday, Wine '

UTEEAL CONSTRUCTION (see Lettbb), 1-24.

of constitution, 507-508.

followed at expense of intent, 10.

though injustice result, 11.

not avoided by doctrine of secondary mean-
ing, 244.

to exclude rare case, 263 n.

inadequacy and limits of, 25.

when departed from, 113.

rejected where absurd, 264.

to accomplish purpose of act, 295ila

interpretation of act requiring, 329 n.

Loan of credit by mnnicipalities, 521, 538. See Public Money,
Loaning, when include'd in givem, 338.

XooTw, 79.

ioca/, 502 m., 507 n.

LOCAL act as to liens, 225.

acts, 502, 503. See Pbivatb Acts, Special Aora.
strict construction of, 350.

authorities, construction of acts delegating powers to, 352.

meaning of terms used in statute, 84.

option election held not an election, 100 n.

act, 502 n.

public acts, 502.

repealing act, when a nullity, 216 n.

statute, see Acts.
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Locomotives, 335.

Logical consequences, see CoN8£(lUl!NCES.
implications limited to, 422.

Lang account, 166.

Long and short summons, act relating to, 213.

Lord Coke's rules of construction, 27 and note, 29.

Lord's day, see Sunday.
Loss of life, 336.

Loss of records by fire, 441 n.

Lost instrumeht, what is not copy of, 18.

Lottery or gift enterprise, 454.

remedies under act against, 467.

Lowest bidder, 249, 524, 536.

responsible bidder, 249.

Luggage, waiver of act entitling passenger to carry so much, 444.

LUNATICS, omission to provide for service on, not supplied, 19.

ill-treattaent of, by brother in charge, 121. See HuBBABS.
act providing new method for admission to hospital, does not

change method of appointing committer &c., 126.
offence of receiving two or more, 133.

lands of, see Kbal Estatb.
See Incapacity, Pauper, Wilm.

Made, 284.

after the passage of this act, 284 n.

or suffered to continue, 334.

Magistrate, see Justice of the Peace.
Magii valeat quam pereat, 265.

Magna ekarta, 47.

Magnates ami noblemen, 400.
Mail, what is not obstructing or retarding, 129.

contracts, 449.

Maimed soldiers, 115.

Main intent, see Geneeai. Intent, Same Session.
Maintenance of parents or children, act empowering court to deOTMi doei bM

relieve poor district, 115 ».

See Married Women.
Majority of the voters, 388 n.

MUlie On agreement in writing, 248.

by-laws, 354 n.

good all damages, 1 20.

losses to depositors, 120 n.

such order as they may see fit, 316.
Making . . . complaint, 247.

Mislefactors, 65.

Malicious prosecution, action for, held properly, 75 n.
Malum prohibitum diid malum per ae, 469.
Man, 388 n.

MANDAMUS to inferior court, when refused, 150 (Addenda).
statute of limitations in, 164.
when remedy by, ousted, 433 n.

in addition to statutory reihedy, 464 n.
Mandatory and directory provisions, 431-440. See lUPEtlATtn.
Marwrs and iither royoMea, 412.

Manufactwres of sUh, 83.

Map (see Bvidenoe) used by legislature, *hen part of statate, 68.
Margin, 138 n. See Gamino, Waoeb.

bond given by way of, 137.
Marginal notes, effect of, in constrnCtSon, 66.
Marine corps not army, 75.
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WAKlilACxE, what fraud invalidates, 3.

when, disqualifies female from voting, 115.
laws relating to, have force only in state, 169.

exception to this rule, 170.

construction of act making subsequent, legitimation of children
previously born, 171.

several acts relating to, without license, 221.
act forbidding avoidance of, after death, 280.

relating to, 303.

requiring certificate of consent to, of minors,
437.

prescribing fi^rmalities of, 437.

act prohibiting, between Indians and whites, prospective, 279.

See Breach of Promise, Divorce, Legitimation.
relation, legitimate incidents of, not changed by acts enabling

married women, 123. See Husband akd Wipe.
MABBIED WOMEN (see Acknowledgment, Any Woman, Orant, Hus-

band, Husband and Wife, .Mortgage, Sole

and Separate, Wife), 47, 75 and note, 79, 96,

103, 115.

acceptance of bill of exchange by, for payment of

third party's debt, 139.

acknowledgment by, certificate of, 10.

necessity of separate, lOn.
by attorney in fact, 12.

through interpreter, 12.

conveyance without, 139, 358 n.

action, power of, does not involve liability to, 20.

enable, to act as guardian

ad litem, &c., 123.

rights and forms of, governed by lex fori, 177.

attachment against, 123.

bastardize her issue, not competent to, as party, 128.

bigamy, when guilty of, 133.

borrow, power of, to, 418.

capias against, 123.

certificate, act requiring filing of, by, in business, 212.

contracts of, 128 and note.

right to make, does not involve right to

give obligation, 422.

conveyances by, statutory forms of, imperative, 434.

copartnership, acts relating to right of, to enter into,

292.

deeds of,_act authorizing correction of mistake* in,

284 n.

defective, 434.

,
deserted, act empowering, to convey real estate, 281.

earnings, statutory causes enabling, to do business and

keep, 407.

act giving, does not permit neglect of mari-

tal duties, 422.
,

enabling acts, liberal construction of, 127.

apply to, before passage, 280.

femes soles, legislature cannot make out of, 171.

traders, 118.

improvements, right to contract for, 418.

joinder of husband, agreement to cobvey, without, 1S»-

ju» lenendi does not involve j'us Saxponmdi, 422.

lease without husband's joinder, 145.
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MARRIED WOMEN (continued).

limitations, effect of enabling acts on exemption of,

from statuies of, 209.

liability of, governed by lex contractus, 177.

to suit does not involve bankruptcy, 422.

maintenance of illegitimate child, 115.

mortgage for husband's debt, 128, 145.

under provision against alienation, 139.

notes, what power to give, involves, 418 »i.

partition by, as tenant in common, 77 {Addenda),

Pennsylvania act of 1848, construction of, 123, 128,

303.

person, when, included under, 115 «., 385 n.

powers under certain acts, 128 n.

to ovm, use and enjoy, 418.

property of, effect of declaring, to be theirs as if set-

tled, &c., 123, 128.

rights over, governed by laws of state where
acquired, 177.

effect of constitutional provision as to, 620.

prospective, acts relating to, held 271, 276 and note,

277,278.
retrospective, acts relating to, held, 287.

sale, incapacity to make, does not prohibit gift, 145.

statutes relating to, construed as one, 44.

surety, right to become, 398.

prohibition against becoming, 128, 189, 145.

torts of, when husband's, 123.

waiver of statutory interest in husband's estate, by
separation, &c., 444.

who shall come in the state, 321.

wills by, 211, 348.

Marry, 387.

Martial law, 388, 507 n. See Same Offenoe.
Masculine words including females, 115, 388 n.

Master (see Affrentioe), criminal liability of, for acts of servant, 136.

of steamboat, see Letter.
Master's fee, effect on enforcement of payment of, of act abolishing impiison-

ment for debt, 14.

Matter of record, 75.

May IS, next, 299.

May, 306, 307, 308, 310, 313, 314, 315.

be done, 272 n., 306.

have been done, 272 n.

if deemed admaahle, 315.

they believe that the public good, . . . regnire U, 315.

Mayor, see Oath.
MEANING of the law is the law itself, 8.

nothing within letter, which is not within, 25.
of language not departed from by reference to circanutanoes, St.

to be sought fur in statute itself, 72.

of terms differing in different localities, 84.
at date of enactment, 85.

doctrine of secondary, in penal acts, 244.

all parts of act yield to carry out declared, 266.
clear or ezpresied, prevails over technical, rales of constnicUon.

295.

words not wrested from their proper and legal, because 8uper<

fluous, &c., 386.

same and different in same words, 387. See Saue Wobo.
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MEANING {continued).

of some expressions frequently used in statute, 388-395.
certainty of, see Certainty.

Meaningless enactments, 24. See Inoperative, Insensible.
act not to be treated as, 265.

Means of enforcement, statute implies, 463. See Implied Remedies.
Measures, act concerning, operative only in state, 169.

See Buyer, Scai/es, Weights and Measures.
MECHANICS' LIEN against leasehold applies whether lease oral or writ-

ten, 14.

what notice required to subject property to, 78.
who are laborers within statute for, 99 and note,
implied repeal between acts relating to, 201.
local act, not repealed by general, 228.
for claims under contract made before act for, 280.
not within judgments, 344.
law, liberally construed, 127, 350 n.

strictly construed, 350.
construction of a, 405.

\ waiver of limitation in favor of owner, 444.
effect of repeal of, 480.

See Structure.
Medicine, liquor to be used as, 17 and note.

Meeting, 115.

Meetings of directors and other ofiScers, 429.
Members of corporations, see Corporations, Stockholdbes.

legislature, see Legislators, Repbesentatives, Sbnatobs.
Mens rea, 129-136. See Guilty Mind, Ignorance, Intent, KN0Wi.EDa&
Merehandae, 127.
Merchants, peddlers and privileges, 533.

Merchants, usages among, 362 n.

Merger of original act in amendment, 196.
Message, see Governor.
Metals, 412.

Mileage, see Computatiou or Distances.
Millet held to be grain, 103.

Mine or pit held to be a structure, 73 n.

Minerals under street, 372.

MINORS not rendered competent by act requiring redbgnizances, 116.

authorizing all persons to make wills,

115.

included in any marriedfemale, 115.

exception in favor of, by construction, 249.

act forbidding suit on ratification after majority of contract by,
280.

prohibited employment of, in factories, 449.

See Billiard Hall, Discharge, Exceptions, Lk^uor, Mab-
RIAOE.

Minutes (see Journai;s), requirement of signature of, by judge, 437.

Mirrors, see Plays.
^

Misapplication of ptiblic moneys, prevention of, ISl n. See Public Money.
Misapprehension of law, 134.

by legislature, effect of, 207 and note.

Miscegenation, see Mabbiaoe.
MISCHIEF, act not construed to work, 43 n.

duty of court to construe statute so as to suppress^ 103.

all cases within, are within remedial influence of penal act )39.

See Lord Coke's Rules, Public Mischief.
Mischiefs of defective legislation^ court cannot cure, 18.

reference to, in construction of constitution, 618.
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Mischievous effect of statate not coatrolled hy coastruction, 6.

enactment, see CoNSEquENCES.
Misdemeanor, 75, 79. See Quality of OrPENCE.
Misdescription, see Street,
Misrecitals, see Misbefebences.
MISBEFERENCES in amendment to section amended, 302.

to date of statate, 302, 319 and note,

and misrecitals in acts, 30^.

MISTAKE, not a mllful offence, 119.

not inserted hj, 157.

legblation founded on, 372-377.

Mistress, conveyance by married man to his, 376 n.

MODERN STATUTES, equitable restriction of, 324, 325.

usage in construction of, 359.

tendency as to rule of strict construction, 339.

MODIFICATION to escape implied repeal, 21^217.
difference between repeal and, 240 n,

of prior by later act, 240.

criminal statutes, 295.

language of statute, 295-319. See Refebence, TKAira-
POSITION.

constitutions, 507 and note.

Money, held property, 75 n.

Moneyed corporation, 186.

Monopolies, strict construction of acts creating, 349.

Month, 389.

MORTGAGE, foreclosure of, by advertisement where mortgagor insane, 17,

when held alienating, 139.

not an assignment, 75, 145.

a conveyance, 145.

included by deed, 293.
' act forbidding ejectment under, before foreclosure, 275.

affecting wife's inchoate interest in hngband's lands, con-
strued as not affecting existing, 275 n.

by wife for husband's debt, see Marbied Women.
to national bank, see National Bank.
for purchase money, see PuBCHASE MONET.

Mortgagee, held purchaser, 75 and note.

only bona fide, protected by recording acts, 117.

Mortgages, failure of corporation to keep registry of, 438.
Mortgagors and mortgagees, act giving, right to join in petition for damages,

287.

may waive Statutory provision postponing suit on mortgage for

one year, 444.

Mortmain, statute of, 111, 140. See Bequests, Chabities, Tbusts.
what does not fall within statute of, 144.

Mother (see Mabbied Women), evidence of, against putative father, 10.

fraudulent removal of, of bastard, 141.

MOTIVES of legislators, 31, 507 n.

absence of corrupt, 134.

act punishing Without corrupt, 463.
when no excuse, 136.

Mouthi of the Allamaha, 103.

Multifariousness, see Bills, Title.
Multiplicity of words, 386, 531.
Mvmieipai and other cOrporaticma and indimdtiaig, 518.

eorporatimu, 608.
MUNIOIPAIi corporations included under any borrowef, 14.

when not within constitutional pi'ovisioiis Us to c<A>>

norations, 6S2.
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MUNICIPAL {amiinued).

coiporatioDS not jpersom, 89, 165 m.

included by plaitUiff and defendant, 164 n.
exempt from attachment process, 165 ».

authority, efiFect of change of, 247.
sewers, act relating to, 437.

See Officebs, Obpinanoes.
UUNIdFALITIES, act giving, right to regulate bay-windows, 261.

bonds, prohibition agla.i(ist Belling, at less than par, 139.
See Bonds.

borrow, power of, to, 418 n.

involves right to give bonds, 422 n.
boundaries, effect of extension of, 122, 420.
charters, special, not repealed by general laws, 228.

and special acts when repealed by general
laws, ^80 and note,

amendment of, 507 n. See Amendment.
credit, constitutional provisions against loaning, 621.
damages against, act allowing, for loss of life, 277.
elections of, act relating to sheriff's duty as to, 209.
improvements by, assessments for, on property holders,

101, 220, 352. I

notice of assessment for, see Notioe.
indebtedness of, constitutional provision as to increase

of, 524, 532.

insurance companies, right to claim percentage from,
281 B.

liability for appropriation of property, 518.

licensing vehicles, 352.

limitations, statute of, 165.

powers to straighten creek, 226.

construction of act delegating, to, 351.

implied from grant to, 418.

of sale do not involve exchange or barter, 422.

when to be exercised only on petition, 434.

property of, not subject to eminent domain in corpor-

ations, 162.

railroads, right to donate funds in aid of, 352.

subscribe for stock of, 427.

special acts relating lo, not repealed by general laws,

228.

taxation of trades, etc., 407.

vested rights as against stiite, none, 284.

wharf, duty of repairing, 424.

See Assessments, Attachments, Bok'oughS, Classifioa-

TioN, Councils, Estoppel, Obdinanoes.
Murder, 3, 75.

Moider, provision that degree of, to be found by jury, 37, 219.

no implied repeal between certain acts relating to, 238.

See Fines and Foepeitubes, Htjsband-mubder.
Mutilation of enacting clause, 4d4.

Hntiny, 129.

Name, see Cobfobation, Omission, Pabtnebshif.
NATIONAL BANE, act prohibiting loans in excess of Oue^tenth of capital

stock, 137, 459.
, ,

,

not within any bank in a state law, 169 (AddHndla).

powers of, as to taking toortgagra, 397, 4Bt>.

effect of excess of, 897, 450.
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NATURAL equity, see Ecitjitt.

gas companies, 350 (Addenda), 353.

laws, see Pbesumption.
Nature and cause, 520.

character, 298.

Navigable river, see Obstbtjction.
Navigating, 382.

the waters of the state, 262 n.

NAVIGATION (see Sailihg Edies) of the great lakes, 98.
_

grant to baild bridge does not permit obstmction o( 251«
by-laws relating to, 352.

company, held a transportation company, 404.

Navy not army, 75.

Necessary, 524 n.

Nearer or more commodious, 305.

Nearest antecedent, see Last Antecedent.
Nearestjustice, 114.

Negative statutes, implied repeal by, 198. See Iuplieo BefeaIi,
affirmative inter se, 217.

Negligence, no implied protection for, 423.

Negotiable instrument, see Daaft, Indobheb.
Neighborhood orfamily, 103.

NEW (see Mosebn) duty or cause of action, exclusive remedy for, 154.
jurisdiction not extended or confined by construction, 167.

how exercised, 430. See Jcbisdicxion .

liabilities, acts imposing, prospective, 277.

ofiences of same clas3, time, &c., of trial, 112.

remedies for exclusion, 470.
proceedings, incidents of common law procedure extended to, 154
promise, 284
remedies not extended or confined by construction, 157.
right, remedy given for enforcing, exclusive, 470,
rule, introduction of, shows intent to repeal old, 201.
things, extension of remedial statute to, 112.

exclusion of, by rule of strict construction, 335. •

trial, 249.

refusal of, in criminal case, not subject of exception, 125.

act relating to, inapplicable to pending causes, 289.
construction of act regulating, 299.

NEWSPAPER, 345. See Apoloot, Reuoious Paper.
proprietor and editor of, liable for libel in, 135.
publication of intended application for charter in, 139.
change in date of publication, 389.

Nea street, 365 n.

Next, 33, 247, 299, 489 n. See Last.
appointed, 10.

b^ore some suit or action, 10.

, . . most convenient, 247,

of kin, 3, 77, 80 n.

session, 351,

Next of kin include only legitimate persons, 3,

may be included hf legal represenlatites, 79.
Nitre, sweet spirits of, when not spirits, 83 n.

No, 15, 216.

court shall intermeddle, 152.

sueA militiaman, 62.

Nominal plaintifi) see Gotebnuent, i

Non est interpretatio, ted divinatio, qua recedit a lilera, 825,
NON-BESIjDENTS, construction of act giving jurisdiotion between citiMnf

and, 157.
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?ION-RESIDBNTS (continued).

service on, 169 (Addenda).
security for costs, see Costs.

Non-performance, see Duty, Implied Remedy, Remedy.
Non-user, whether, can have effect of repeal, 494-495.
Nor, 381.

Noseuntur a sodia, 400-403, 532.
'

Not, 167, 265, 302.

exceeding, 296.

in the penalty payable and conditioned as presr-iaed by law, 110.
less than, 291, 397 n.

one, nor more than three hundred dollars, 299.
par, 139.

TTotary pnblic, statute validating acts of, 292.

Note not bad because bond required, 218.

Notes, 418 n.

Nothing in said act shall be construed, &c., 216.

ifofe, 74, 105 n., 330.

M, etc., 35, 249.

NOTICE, service of, means personal service, 74.
means personal notice, 105 n.

when personal intended, 74, 330.

required, 429.

oral notice meant by, 78.

required, 35.

sufficient, 35 n.

inconvenience in serving, when no excuse, 13.

act requiring, by innkeeper imperative, 434.

what is not, left or placed on the premises, 249.

when not a riglit, 220.

requirement of, in summary proceedings presumed, 262.
acts curing defects in, 292.

allowing constructive, 262.

statutory service of, 434 n. See Non-besident.
of action for anything done includes omission, 104.

appeal, effect of omission to give, 11, 435.

given by attorney, when sufficient, 105.

effect of death of appellee on requirement of, 441, 443.

may be waived, 445.

assessments, 436.

defect, when to be given, 424.

expiration of time for redemption when excused, 441 n.

intended application for borough charter, 139.

needed repairs, when required, 424.

objection to voter, 434 m.

special meetings, 352, 429.

See Chanoe of Name, Computation of Timis, CoNSTBUOTioir, Injunc-
tion, JuDiciAi, Notice, Justice op the Pkaob, Poblioation,
Ebligious Papeb, Removal, Voter.

Notice and complaint, 29.

hearing, when required, 50 n., 428.

Notify, 35 n., 78.

Nobnlhalanding any act or thing whatsoever, 116.

heal cvstom, 230.

Nova eonstilutiofuturisformam imponere debet, non praleritia, 271.

Noxious drug, see Dbuo.
Mw, 489n.

or hereafter, 276.

NUISANCE (see Gas Companies, Smoke), common law remedy not xe-

pealed by penal statutes, 236.
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NUISANCE {continued).

cumulative remedies for, 467.

single punishmeut for, 244.

construction of act authorizing abatement of, 385.

master liable for commission of, by servant, 135.

action for, abated by statute legalizing, 283 re.

prevention of, is not suppression of, 334.

2iull and void to all intents and purposes, 269.

NULLIFICATION OF STATUTE (see Defeat), to be avoided, 265.

result of construction, 385.

for want of form of procedure, 443.

NvUvm tempus oecwrit rei publuxe, 167.

Number, see Plueal, Singular.

Oath, 338. See Suitors' Test Oath.
OATH (see Affidavits) required to be administered by the court or jndge,

105.

mayor, 437.

of principal, when insufficient if maile by
agent, 106.

power to administer, implied, 419 n.

of allegiance, constitutional provision as to, 536.

OBJECT of act (see Defeat, Lord Coke's Rules, Scope) to be effectnated, 29.

not to be gathered from expression of legislators, 30,

language construed to harmonize with, 73.
may supply unexpressed condition, 102.

restriction of acts to their special, to avoid implied repeal, 211-214.

construction of constitutional provision with Tefierence to, 61&-619.

Obligation, 75 and note, 381, 383.

of- record, 381.
' or other security, 302.

Obligations, implied, 424, 430. See DuTT, Mabbies Womxn.
Obscene publication, offence of sale uf, 136,

Obscure and incoherent later clause not a repeal of clear ^nd explicit eailiet,

183.

Obstruct, 337.

and retard, the rnaU, 12^.

Ob»truelinn\ nuisance or gnnoyanee, 406.

OBSTRUCTION of highway, private right of action for, 473.
injunction lo restrain, 151 n.

of any quay, wharf or lariding place, 340.
navigable river, private right of action for, 473.
process, 74.

turnpike, remedy for, 153 n.

civil and criminal, liability for, 469.
See HiOHWAY, Navigation.

Occasion of enactment, 27, 28.

Oceupied, 95, 383.

Ocaupier, 95, 103, 163™., 411.

Occupier, out-going, 10, 62.

Occupy, 95.

Of, 302.

Offences (see Joint and Several), npt created by impUcajtiou, 329.
remedy prescribed for new, exclusive, 470.
effect of repeal of act creating, 478^479, 483,

Offenders against the law, 65.

Office, see Gonlinvance, Re-election.
Office-holder, see Removal.
Office^hours, act relating to, 365 n., 3.92 n
Officer, 90 n.
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Officers, 70, 264, 512.

OFFICERS not in actual possession, not occupiers, 95.

refusal of, to perform duties imposed upon, 136.
audit accounts, 136.

in citizens' clothes, assault upon, 133.

limits of discretion conferred on public, 148. See Powers.
act allowing removal of, for cause, 148. See EEMOVAii.
of state included by cu/ent, 166 n.

statute conferring powers on, refer to those of same government,
169 n.

construction of act speaking of, by titles, 178.

fees of, part of costs, 347 {Adden4a). '

acts conferring special ministerial powers on, 352.

provision as to salaries of, 507 n., 508, 521, 527. See Salary-
OFFICIAL bonds, remedy on defective, 110. See Bonds. -

construction of act relating to, 381.

time for filing, 436.

usage, 360.

Oldest in commission, 514.

Old law (see Lord Coke's Bules), construction of new law as near use and
reason of, as possible, 113.

OMISSION (see Chanoe of LANGTOAaE) of words changes sense, 199,

of requirement of notice, 220.

words not supplied, 16, 18-22, 384.

rendering act inoperative, 22.

from revisions, 202, 203, 384.

amendment, 176 and Addenda.
re-enactments, 51.

in penal act, 334.

treatment of, in act under strict construction, 336.

in body of constitution not supplied from schedule, 513.

in new constitution, 531 n.

may be supplied by context, 39.

of material words, when supplied, 297 and note, 380.

supplied by inlerpolatiun, 298-300.

correction of, 317-318.

when insignificant, 379, 380. /

caution iis to supplying, 295 m., 317 n.

to give notice of appeal may secure delay, 11.

of seal, 10.

affidavit, 10.

directory duty, remedy for, 440.

to paint name on business place, 453, 457.

Omitted when included in done, 104.

OmnibVjSes or vehicles in the nature thereof, 352 n.

On, 247.

read or, 319 n.

conviction, 302.

his own premises, 97.

or before, 436.

proof of demamd and non-payment, 428.

the master's appearance, 267.

principles of justice and good faith, 147.

true faith of a Christian, 376.

One (read one hmidred), 299 n.

day preitious, 534.

One party, see Particitlar Party.
Only, 431.

Opening (streets), 22.

Operation, 115, 385.
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OPERATION, every word, &o., to be construed as intended to have some, 23
depending on vote of people, principles of contruction uf act,

388 n.

postponement of, 499. See Commencement, Postponement.
Operative, 99.

Opinion, 108 n.

OPINIONS, legislative intimation of erroneous, 372-376. See Eeboneous.
when judges required to give, 426. See License, Beasonb.
provision reqairing judges to give, on everv question in record,

536.

of legislators, 30.

legislatures, 58.

Optima eat legum mterpres conguetudo, 367.

Option, see Opebation '

Oir and and, 303-305, 381. See Powee.
not and, 24.

read on, 319.

Or—nor, 381. ,

Ordered, 338.

Orders, 385.

Orders partly good and partly bad, 460. >

OEDINANCES (see Municipal, Resolutions), void, not validated by act
declaring in full force all ordinances in operation, 115.

certiorari to suits under, 152.

not presumed to be contrary to charter, 180 n.

application of presumption against unreason to, 245 n.

requiring notice to be left, &c., construction of, 249.
held prospective, 271.

must be reasonable, 352,

saving of all, in operation, 385.

act requiring recording of, 432.

rights under, acquired before amendment of charter, 485.
not affected by repeal and re-enactment of act whereunder

made, 490.

of section of charter under which
passed, 490 to.

not hws, 507 and note,

violating constitution, 538.
Ordinary callings, 269.

luggage,.378.

Ordinary meaning most generally in harmony with intention, 78.
preferred, 78, 79.

See CoMMERciAi, Teems, Populae Meaning.
Original statute, see Amendment, Merger, Revival.
ORPHANS' COURT, proceedings in, held actions, 77.

jurisdiction of, 118, 153, 157.

effect of act authorizing, to appoint trustees of absentee^
estates, 120.

discretion of, as to security on appeal, 225.
to direct issue devisavit vel non, 307.

Other article or thing, 409.

articles, 410.

building, 406.

buildings and hereditaments, 408.
business, 405.

trades, avocations or professions, 407.
cattle, 412.

cause, 407.

conveyance, 407.

graft, 405.
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Other documents, 408.

either of them, 304.

erection or endomre, 405 n.

errors, 407.

grain, 410.

laborers, 405.

maierial, 418.

metats, 412.

i»t2I, 410 n.

manned corporation, 112.

obstruction, nuisance or annoyance, 406.
officer, 410.

person, 405, 406.

persona/ actions, 247 (./liideTufa).

persons, 408.

place, 408, 410.

p/oees of business or amiisement, 407.
product, 406.

property, 406, 407.

royalties, 412.

specialties, 405.

state, 169 (.^(2c{cn<2a).

tenement, 406.

{Ain^ in action, 407.

toaters, 412.

v)ork, 408.

Othervdse, 407.

offend in the premises, 336,

provided, 219. A
OuBter, see Jubisdiction, Bemotal.
Out-door relief, 428.

Out of the county, or city, or tornn, of his residence, 334.
Overseer not a laborer, 99.

construction of act punishing, for absence, 129 n.

Oversight, see Casus Omissus, Erroneous, Ouissiom.
Owned, 18i, 508.

used and enjoyed, 418.

Owner, 96, 181. See Pledgee, Tbanspereb.
and all persons having any estate or interest (in building destroyed), 1 08

and note.

of a vehicle, 178. '

or parly interested, 96.-

Owner of stolen mare entitled to reward for apprehending thie^ 14.

Paid, 345.

Painting, see Copybioht, PHOTOflKAPHT. ,

Par, 139.

Paramount object, see Genebal Intent.
Pardon, see Leoislative Pardon.
Pardons, statute of limitation as to prosecution is not a statute of, 279.

Parents, 77. See Maintenance.
Pori Tnoieria (see Acts), statutory and constitutional provisions in, construed

together, 181.

comparison of acts in, may prevent later from repealing earlier, 183.

acts in, construed together, 203.

penal as well as remedial, 356.

use of same phraseology in later act in, 367.

recourse to acts in, involves recourse to construction, 367.

construction -of one act in, when authority in construction of

other, 368.

53
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Pari materia, superseded constitutional provision in, in construction of consti-

tution, 517.

See Analoqous Acts, Coonatb Acts, Ettles op Coubt.
Pariah, 42.

Park, 340.

Parliamentary history of enactment, 30-33.

law, see Same Session.
Parochial relief and other alms, 401.

PARTIAL appropriation, see Stream.
illegality of contract, 460.

statutory remedy, 466.

unconstitutionality, 538.

validity of order, 460.

PABTICULAB act, later, controls prior general, 216. See Srxatna.
customs, 362.

and general enactment on a subject in same act, 399.

exception not a repeal, 216.

expressions, expansion of, by construction, 37.

when not allowed to exclude general intent, 111,

216.

some, frequently used in statute, 388-395.
forms of words, see Same Phbaseolosy.
intent not to defeat general and paramount, 111.

or provision, construed as exception to general, 216.

parties, restriction of general language to, 137. See Pknal
Laws.

effect on contract of act operating on, 458, 459.

provisions in constitution, effect of, on general, 516 n.

result, effect on contract, of act declaring a, 458.

subject, general legislation on, gives way to spedal, 399 n.

act on, incorporating provision of general act, 283.

Parliadar ttate, 38.

PARTITION, whether included by action, 74, 77 [Addenda).
construction of act allowing court to tax costs and fees in, 100.

jurisdiction in, 153, 157. See Common PxiEAS, Obphabb^
Coubt.

Partners, act exempting, from individual liability, 350.

PARTNERSHIP (see Accounts, Fibm Name, Limited Pabthebshif,
Mabbied Women) in pawnbroker business, 453, 467.

sale of liquor by, license not stating all names, 457
Parts of act, comparison of various, 27. See Context.
Parly, 74 and note, 77, 526.

agaimst whom an appeal was deoided, 77.

chargeable, 52, 383.

Party, impossibility arising from acts of, 442.
See Incompetenct, Mabbied WojiEir, PabtiodiiAB Pabtt,

Witness.
structure, act authorizing raising of, 120.
walls 171.

Passage, 38,'l81, 272 and note, 388, 497 n.

Passages, see Refuonant Clauses.
Passenger on ship is person gme to sea, 12. See LuoOAex,
Past tense, prospective operation in spite of, 82.
Patentee, act allowing, to file disclaimer, prospective, 278.
Patent law, 295 n., 361.

PAUPERS (see Foob, Poob Bistbiot), acts forbidding eiiardians to fiimisli
goods to, 73, 212, 244.

removal of, duty and liabilities of officers in, 249, 299, 301.
act allowing decree for support of, 249.

relating to, construed prospective, 274.



INDEX. 835

[The reference is to eeotiona.]

PAUPEES {continued).

state and town, 821 n.

construction of act relating to, 428. /

act relating to settlement and maintenance of lunatic, 428.

Paving lax, see Exbimption.
Pawnbroker, violation of act that name to be painted over shop of, 453.

Paymend, 344.

Peddler, unlicensed, 456.

Penal jurisdiction, when conferred by implication, 377.
when not, &c , 373.

Peiud laws, 508.

PENAL. LAWS, what are, 331.

acts which are partly, 332-333.

and remedial, distinction between, 333.

how far revenue laws are, 346.

acts allowing actual or vindictive damages, held to be, 347 n.

rules of construction of, 337. See Eqoitable Constbco-
MON.

difference between construction of remedial and of, 329.

strict construction of, 329-339.

construction of provisos and exceptions in, 332.

all cases within mischief of, are within remedial influence
of, 339.

insensible, 24.

designating particular classes subject to penalty, exonerates
others, 397.

punishing killing while engaged in unlawful act, not re-

pealed by act' punishing killing by certain means, 224.

relating to crimes generally, not repeal of those relating

to crimes by particular class; 22571.

amendment, not repeal of, 195.

instance of local, repealed: by general, 231.

implied repeal between, 23&>244. See Implied BefeaIi.
effect of change in locality and other incidents of punisb*

ment, 237.

distribution of penalty, 237.

qfoality and incidents of offence, 238.

preservation of degree of crime, 240.

modification instead of repeal, 240.

repeal by statute covering whole subject matter, 241.

effect of saving in, 484.

pnoceedings, see PusDiNa FBOCEEDiNoe.
PENALTY, nature of, to enfcurce, payment of tax, 281. See Percentaob.

effect of infliction of, on contracts, 450. See Contbacts.
' remission of, does not render contract legal, 488 n.

when contract not invalidated by, 455 »., 458. i

recoverable by party aggrieved, is compensation, 470.

act imposing new, on defaulting tax-payer, prospective, 277.

action for, where several aggrieved,, 257.

person first suing for, has right to, 257 n.

no vested right in, before judgment, 257 n.

right to, not reduced to judgment, destroyed by repeal, 281.

act giving half of, to informer does, not authorize suit in hie

name, 422.

effect of change in- degree of, 239> '

distribution of,, 237.

presumption against intent to impose double, 239 n.

doctrine of secondary meaning to avoid double, 244.

construction avoiding double, 253-257, 259.

act apparently imposing doable, 416.

See Imprisonment.
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Pending actum, prosecution or proceedings, 76 and note.

prosecutions and offences theretofore committed, 483. See Pbosec0Xions.
PENDING canses, effect of legislation in general upon, 282, 284, 289.

relating to procedure in, 288-290.
See COBPOEATIONS, EVIDBNCB.

proceedings, where jurisdiction dfepends on statute, ^ect of
repeal on, 479.

effect of repeal of statute on, 478-487, 482-483.
of penal nature, effect of repeal of statute on, 478,

479:

suit, see loHOBAiKrE!.
Pension laws, 80, 115.

PERCENTAGE, acts allowing addition of, 331 and note.

added for non-payment of tax, entitled to same preference
as tax, 345 n.

repeal of act prevents col-

lection of, 483.

Performance, (see Platb, Thsaibb) of contract, effect of act rendering, ille-

gal, 461-462.
Periodical recurrences, 394.

Perjury, 334.

PERMISSIVE WORDS when merely permissive, 310, 314.

construed as imperative, 306-317, 430.
effect on construction of, of express reference to dis-

cretion, 315.

whether imperative, is question of intention, 312.
party not interested cannot claim impera-

tive effect, 314.

Person, 44, 77, 115, 166 n., 167, 385, 387, 396, 405, 406, 519.

i.vmstered into the service of the United Stales, 90 n.

or body corporate, 396.

persons, 165 n., 253, 254.

grieve^, 257.
Personal and local acts when and when not repealed by general, 227.

liability, see Dibectobs, StocehoIiDKBs.
Personal luggage, 378.
Personal presence, when required, 429.
Personal property, 75 n.

PERSONAL property (see Fobeignee) included under any property, 15.

governed by law of domicile, 174.

what is place of sale of, 174 n. See Sai,e bt Sampt.w.
qualifications, effect of absence of, on contract, 456.
service of citation, when excused, 442.

Personating amy person entitled to vote, 334.
Persons, 70, 87, 88, 89, 90, 251.

(applied to one party), 319 n. .

bdonging to a ship, 90.

interested, 96 n.

Petitions, effect of, in construction of statute, 68.
Petroleum, 365 n.

Pews, 103, 120.
Photography, 112, 335, 337.
Phraseology, change of, 378-384. See Change.

variation in constitution, 531.
See Cognate Aotb, Same Phbasbolog7, Same "Woeds.

Phrases frequently used in statutes, some, 888-395.
construction of various, see PabtiouIiAb Phbase to be CoNSTBxnsD.

Physicians, 44, 282.
Pigeons, 119.
Piloting, act requiring, 258.
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1

Pilots, 10, 11, 37, 350.

Pipes, laying, under public road, 519. See Easement, Natural Gas,
Stbbbts.

Piracy, 78, 97.

Piracy, construction of act concerning literary, 199.
Flaae, 410, 411. ^

of abode, 94.

Place of business may be abode, 94.

Pkuxs of pvilic resort, 400.

PLAIN import of language not controlled by earlier acts in pari materia, 53.
language to be simply obeyed, 72, 507.
meaning not to be departed from, 17 n.

Plaintiff, 164 n., 251 n. See Appeal, Defendant.
Plant, root, fruit or vegetable prodiustion, 406.
Platform, riding on, 350.

Plays, construction of act prohibiting, without license, 139.

''Pleading, acts shortening time for, 285, 486.
and practice, statute to be construed consistently with system of, 127.

Pledgee of stock, when its owner, 96, 181.

Fledge (see Begistbt) of household goods by agent in possession, 118.

Plural includes singular, 388.

Poker drips, 452.

Police (see Officer) court, construction of grant of exclusive jvrisdiction to,

152 n.

Police regulatioTis and needful by-lams, 418.

Policy of the Um, 128.

POLICY, effect in construction of statute, 5.
' of previous acts in pari materia not controlling, 53.

no waiyer as against public, 446.

existing, of statutes not changed by new constitution, 520.

See EqxnTABLE Oonstr'cction, Insurance.
Poll, right of minority to demand, 115.

time of keeping, open directory, 438.

FOOB (see Paufeb) act punishing ofScers charged with care of, for furnish-

ing goods to, 73, 212, 244. See Workhouse.

district not relieved from care of poor by act authorizing court to de-

cree support, 218.

See CouNTT, Maintenance, Taxes.
Popular meaning, 76-80, 507-508. See Coumeboiaii Terms.
Portwardens, 342.

Possession, 44, 139.

Possession of grantor in bill of sale when not possession of grantee, 139.

Possibility, wife cannot mortgage a mere, as estate, 123.

Post-dated checks, 41>8 n.

Posthmaous relation, 100.

Postmaster, liability of, for failure to deliver letter, 469.

POSTPONEMENT of commencement of act, effect on former, 242.

operation, 489, 500. See ^Future Date, Suspen-
sion.

operation of repealing act, effect on offences against

repealed, 483.

Foundkeeper, 258.
Powder, see Gunfowdeb.
Powa- and authority, 306..

POWER to bring action against persons claiming adverse title, extent o^ 16.

See Interest.
parchase any property, 16.

magistrate, wnen not power to successor, 18.

of officer to take acknowledgment and proofe of oonyeyance of

lands outside of his jurisdiction, 18.
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POWEE {continued).

of attorney, held to be a contract to sell, 139.

presumption against construction permitting abuse of, 146-150.

conferred to be exercised according to discretion In each case, 149.

implied repeal between acts raising conflict of, 207.

grant of, conditioned on different things, 207.'

to order dog to be kept under control or destroyed, 246.

of appointment, what is execution of, 284.

discretionary and jurisdictional, how exercised, 352.

cannot be delegated, 352 and note.

exercise of delegated, 352-353.

strict construction of acts delegating, 352-353.

to make by-laws for certain purposes does not authorize the doing
of the thing without by-law, 354 n.

implied, of corporations, 418.
' in grant of jurisdiction, 419.

protection in grant of, 423.

only absolutely essential, 423.

conditions in grant of, 428-429.

to allow amendments implies duty to do so, 307.

judicial or public, is duty, 430.

statute giving new and prescribing method of exercise, imperative
434.

granted by statute, to be exercised in manner prescribed, 439.

usurpation of, 528.

implied constitutional, 535.

of legislature, see PiiEStrMPTiON.

See Fbaudxtlent, Joint Foweb, Jttsiciaii Powhb, MmnoiFAijnES,
RtSHTS.

PRACTICE of law, acts relating to, 108. See Pbooedubb.
and pleading, statute to be construed consistently with system of,

127.

under a statute, when important, 357.

construction of statute by, 357-361.
constitution by, 527-528.

See CONTEMPOBANEOTTS EXPOSITION, CoSTS, PbOCEDUBE, £UIiE.
PREAMBLE, nature and effect of, in construction of statute, 62-66.

referred to, to identify sul^ject matter of enactment, 63.

to explain motive and meaning of enactment, 63,

410.

referred to in enacting clause, 63.

to ascertain sense of word used in, and in enact-

ing clause, 350 {Addenda).
recitals in, 375 and note.

cannot control, enlarge or restrain clear provisions of act, 64-66.
when, may restrain enactment, 66.
effect of defective or repugnant, 66.
to constitution, 511.
matters similar to, see Committee, Govebkor, Headings,

Maps, Petition, Repobt.
Precedence, see Judoments, Pbepebenoes, Pbioeity.
Preeeding, 249.

Pre-emption, homestead, &e., rights, 116.
PREFERENCES, act prohibiting, in assignments, 124, 138, 14a, 342.

•strict constTUjation of «Gts forbidding, 342.
giving to certain classes oif credi-

tors, 350.
in distribution of intestate's estate, ill2.

Pr^erred, 29, 76.

Premium notes in insurance company, act relating to, 344.
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Pi lirogative, see Goveenment, State.
P»«scription, none against government, 164 n.

Pi jgmce of Iwo mtnasses, 20, 44.

Presence of all persons jointly charged with judicial duty required, 429.

See Ei/EOTiON Officers.
Present at the meeting, 115.

support, 101.

Present operation of statute using future tense, 82. See Future Tensk.
President of manufacturing company not a laborer, 99.

iPEESUMPTION against absurdity, 264, 267, 341, 509, 524.

abuse of power, 146^149, 150.

change of law, needless, 113-128, 530.

constitution, violation of, 178-181, 523, 524.

contracts, impairing of, 267-270.

defeat object of statute, intent to, 265.

double punishment, 239 n., 244, 253-257.

taxation, 260 n.

evasion, intent to permit, 138-145, 521.

excess of legislative functions and powers, 171-173.

state powers, &c., 523.

existence of an intent, strict construction resulting

from, 168.

extra-territorial operation, 169, 335.

foreigners, intention to legislate as to, abroad, 176.

future legislatures, intent to bind, 173.

government, intent to affect, 161.

implied repeal, 210-244.

inconsistency, 182, 258 ji. See Implied Befbai>.

inconvenience, 251-252, 524.

injustice, intent to do, 258-263.

limits of, 263, 266.

absurdity, inconvenience, &c., in consti-

tution, 524.

international law, intent to violate, 174, 175.

limits of, 175.

judicial functions, intent to invade, 172. See Cu-
rative, Declaratort.

jurisdiction, narrowing of, 122 n.

ousting or creating, 1'51-160.

, of, by constitution, 522.

language to be construed by aid of certain, 72, 118.

natural laws, intention to violate, 171.

notice, intention to authorize proceedings without,

262.

personal and property rights, intent to encroach on,

340.

private rights, intention to interfere with, -without

compensation, 251.

retroaction, 271-294, 525.

retrospective taxation, 260 and note._

operation when inapplicable, 280, 281,

283-293,284,285.

rights granted by statute, intention to encroach upon,

341.

gammary jurisdiction, 158.

surrender of public rights, 161, 356.

unconstitutional design no warrant for construction

contrary to language, 180. ;

unreason, '245, '250. „,-
application to ordinance, 246 n.
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PBESUMPTION ,

against unreason, &c., eaution in application of, 266.

wrong, permitting advantage from own, 267, 270.

as to curative and declaratory laws, 291, 293.

from scope and specific purpose of act, 113-137.

subject matter and object of enactment, 73-112.

in favor of constitutionality of act, 524.

prospective operation, as to effect of repeal on
pending proceedings, 483.

of legislative pardon, effect of repeal based on, 238, 478, 483.

waiver, see Estoppel, Waives.
that change of language indicative of change of intent,

378-379.

enactments framed with reference to equitable as well
as legal doc-

trines, 325.

rules of construc-

tion, 8.

force and effect to be given to every word and clause,

265.

legislature acquainted with previous course of legis-

lation, 53.

common law, 127 n.

existing state of law, 182.

general principles of law
and construction ofpar-

ticular statutes, 367.

does not intend certain results leads to

modification of language, 295.

same words used in same sense, 53, 367, 370, 514.

wills and contracts made with reference to existing

laws, 274 and note,

words used in sense declared by judicial decisions, 367,
iVetfSnt and extinguish fires, 418.

Preventive jurisdiction, see Injunction, Obstbuotion.
Prmious, 391.

Prtmmaly, 391 n.

Primary elections (see Waoer) 100 and note, 335 n., 338.

and literal sense, when departed from, 113.

Principal, act that judgment against, shall bind surety, retrospective, 287.
Principle, see Existing Rule.
Printers, act requiring, to affix name to books, 455.

PRIORITY of acts, 190. See Same Day.
in distribution, act giving, to certain liens, 414.
reduction of salary does not give, 422.

Prior law, see Earlier, Old Law. '

Prison-breaking, what is not, 129, 409.

Prisoner can consent to nothing, 446.

act relating to aiding, to escape, 409.

PRIVATE act, section in, cannot repeal common law or public statute, 216 n.

See Local.
acts, 503-505. See Recitals, Special Privileqrs.

construction of, 354, 505.

when and when not repealed by general, 227.
and special clauses not construed together, 55.

public, effect of, compared, 505.
fishery, Isi.

injury, see Imperative, Injury.
persons, strict construction of acts investing, with privilegei, 8S4-

355.
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PRIVATE (continued).

remedies, implied, 468-474.
rights, eonaideration of, ia construction of statute, 25i, See Prh-

^SUMPTION.
rooms, gaming in, with friends, 252.

IHviUges, 530, 533.

PEIVILEGES, acts conferring exceptional, 349.
strict construction of acts investing private persons with,

354r-355.

regulations of acts conferring, imperative, 434.

Pi-ise, 79, 337».
PROGEDUEE and practice, equitable construction of acts relating to, 327,

_
417 m.

waiver as to, 445.

failure of statute to point out, 22, 443.

incapable of application, 24, 443.

where no, prescribed and forms of court cannot furnish, 443.
prescribed by former acts referred to, 44.

acts relating to, bind government, l67. See Government.
held retroactive, 285-290.

operation of, on pending causes, 288-290.
enect of, on rights remaining inchoate, 290.

saving of civil, 485-486.

prosecutions and rights, 487.

what are acts affecting, only, 287.

constitutional provisions relating to, 525.

forms of judicial, imperative, 435.

See Courts, Imperative and Dibectoby, Limited Jxtbisdio-

HON, Pending Causes, Pboceedings.
Proceed , . and determine, 420 n. 1

finally, 381 n.

Proceeding, 74.

Proceedings of committees, 32.
,

terminated by repeal not revived by repeal of repealing act, 476.

in equity, see EqniTT.
in Orphans' Court, see Orphans' Court.

Process, 74.

(when injunction not within act as to), 258.

Process, obstruction of, 74.
,

laws staying civil, 350.

Proclamation, see Goveenor, Commencement.
Prodlace, 365.

ProdwA, 406.

Production of documents, act authorizing order for,, 12.

Professional usage, effect of, in construction, 358-359.

Prohibition, see Duty, Liquor, Conteact,
Promissory notes held not properly., 75 n.

Promoters, see Charter, Cokpokation.
Proof, 428. See Acknowledgment.
Proper eotmiy, 38.

Property, 12, 75 and note, 123 n., 388 n., 406, 519, 520.

insured, 108.

other than land, 406.
.

owned by incorporated company over and above their eapital iftMC,

356 b.
. ,

which [married women] may thereafter acquire, 123 ».
, ,

PROPEBTY (see Auenation) of convicts, 67.

implied right to injure, of others, 423.

strxct construction of acts regulating man's use of his own, 848.

allowing taking of, 343.
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PKOSECUTION, when pending, 76 anu note.

effect of dismissal of, at defendant's costs, 119.

revival of, by repeal of statute repealing that which created
crime, 279. .

acts relating to incidents of, retrospective, 288.

effect of repeal of act creating crime on pending, 478. See
Pdndino Pboceedinos.

where repealing act limited to future

operations, 483.

savings of, 484, 487. See Pbooedube.
See Indictment, Bevival, Same Cause.

Prospective (see Betboaciion) operation in spite of past tense, 82, 272.

constitutional provisions presumed to be, 525.

Protection for acts done under, by virtue of, &c., statutes, 297.

when implied from power, duty, &c., 423.

JProeisiontj/JS.

PROVISO (see Savings), repealed, consulted in construing act, 49.

unconstitutional, effest of, in interpretation, 35 n., 50 n.

exception and saving clause, 184-186.
may have effect of suspending operation of statute, 185.

repugnant to purview, 185.

construction of, 186, 332, 526.

restrained to immediate antecedent, 186 (see 318).
in penal act, 332.

constitution, 526.

transposition of, 318.

against deeming an act (un)lawftil which was so before, 376.

Fnzimate cause, see Causa Causans, Bemoteness.
PuhKe—general, 502 n,

offiten, 69.

pUuse, 378.

of amusement, 340.

road, 75.

PUBLIC and private acts, 501-505.
construction of, distinguished, 505.

acts, 502.

body, construction of grant of powers to, 355. See Munioifaij-
TIBS, POWEES.

convenience and improvement, acta in restraint of, 349.
corporations not persons, 89.

duty, see Duty.
embarrassment, evidence of, in construing statute, 68 n.
improvements, see Assessments, LeqisiiAtube.
inconvenience, presumption against, in construction, 251.

effect of, on question of imperative or directory, 433.
mischief, effect of, on question of imperative or directory, 433.
money, act punishing person participating in loaning of, 153, 470.

acts authorizing transfer of, by county commisaioneis, 218.
relating to appropriation of, of one year, to past dne

claims, 224.

remedy against party assisting officer in embezzlement, ex-
clusive, 470.

See Misafflioation.
oMecta, acts promoting, 108.

office, contract to give depatation of, 462.
officers, acts allowing courts to open, &o., accounts of, 108.

providing compensation for, 109.
special acts as to terms of, repealed by general, 230.
act forbidding, to supply goods, '838. See Poor.
strict construction of act forbidding, to purchase, 341.



INDEX. 843

[Tbe reference is to sectlons.l

PUBLIC {continued).

officers, usage as to salaries of, 361.

to act as body and -when duly assembled, 429. See Joint
statutory regulations as to, held directory, 487.
Interested in contract contrary to law, 460.

See Attachment, Imperative and Bibectobt, Offiosb,
Official Bond, Tbbbpass.

opinion at time of enactment of statute, 29.

policy, see Policy.
property, when subject to taxation, 17, 163 and note.

right of eminent domain not extended to, 161-162.
various kinds of, exempt from taxation, 163 and note,

remedies, implied, 464r-467.

rights, strict construction of acts surrendering, 3S6.

road, no right of settlement between township and railroad taking,

100.

safety and convenience, grant to corporation subordinate to consid-

eration of, 251.

trial, see Accused.
Pablican, prohibition against, permitting bad characters to assemble tmd meet

toge^ur, 62.

PUBLICATION (see Obscene, Tax Sale) of notice, omission to provide
method of, 19.

change in date of, of newspaper, 389.

of statutes, 421 n.

construction of act requiring, 432.

for at least two days, 432 n. See Computation of Tims.
of notice of assessments, 436.

Punctuation, 33, 61.

Pu/nishahle in the state prison, 330 n.

PUNITIVE DAMAGES, construction of act giving, 129.

acts allowing, are penal, 331-333.

right to, held unafl'ected by repeal of statute, 481.

See Kepeal.
Purchase and taking of lands otherwise than by agreement, 70.

Purchase, strict construction of act forbidding attorney, &c., to make, 341.

Purchase-money (see Lien) mortgage affected by usury law as loan, 79.

Purchaser, 75 and note, 76, 337.

or ineumbrancer, 79 (Addenda).
Purchaser, only bona fide, protected by recording acts, 117.

allowance of commission to, of municipal bonds, 139.

See BUTEB, Recobdino Acts, Titee.

Pure and unadulterated, 401.

PURPOSE of act, 27. See Intention, Motive, Scope, Spbcifio Pueposk.

enactment construed so as to effect, 29.

accomplishment of, may lead to rejection of literal mean-

ing, 295 n.

Parview, 185 m.

PUTATIVE father, right of raagislirate to summon, 'under act, 10.

evidence of mother against, 10.

when parent, 77.

father, 337.

^aalifieaium, 631 n.

elections and relurm, '827 n.

QUALIFIOATION8, personal, depending on payment of taxes, 143.

implied repeal between acts prescribing, 199. _

.prescribed by constitution not added to by legislature,

533.

See Bbokeb, Contbacts, Ensineeb, License, Qmissionb,

Peddlbb, Pebsonal Qualifications, Votes.
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Quality (see DsaBUl!) and incidents of offence, effect of change in, 238.

Qucmdo aliquid prohibetur, prohibelw et omne per qvMd deiienUur ad illud, 138.

Quarter Sessions, appeal from one to another, 23.

See Cebiiorabi, Streets.
Quarter year, 389.

Quash, act giving appeal from judgment on motion to, held to give appeal
from judgment on plea of abatement, 327 n.

Quasi municipal corporations, 508.

Quifaeit per Mmm,facit per le, 105, 383.

Qui tam action (see Common Infobmeb, Penaxty), question of implied repeal

between act giving, and act giving prosecution for same offence, 241 and note.

Quo warraiUo, act giving writ of error to judgment of court upon, 125,

to individuals, 471 n.

discretion of court as to issuing, 125.

to try right of member of city council, 420.

See District Attorney, School Directors.

KLBOAD company, act subjecting, to parochial assessments, 21, 299.

action against, in one state for Injury in another, 176.
constitutional provision as to measure of damages

against, 219.

act allowing damages against, for loss of life, 277.
See Widow.

exempting, from liability for accidents, 350.

failure of, to give bond, effect on timber cutting. 129.

extent of right of eminent domain, 161. See PimiJO
Property.

laying additional track on highway in front of plain*

tiff's land, 126.

duty to reconstruct public road taken for bed, 142.

appropriation of track of another, 162 n.

constitutional provision as to right of intersection, 520.
prohibition against running through dwelling-house,

249.

duty as to crossings, 424.
when act requiring checking of speed at crossing not

waived, 446 n.

special method of condemnation of land not repealed
by general law, 229.

act giving, right to settle for and obtain right of way,
100.

reed estate of, when includes lands, buildings, &c., 76.
what not property over and above capital stock, 356 n.

includes street railway company, 76.
grant of right to build road in borough, refe'rs to then

limits, 85.

what is dwelling of, 94.

not owner of leased palace cars, 96.

subseque'ntly incorporated, subject to law for regula-
tion of all existing railroad corporations, 112.

acts relating to duty of, to fence, 103, 220 and note,
waiver of provision repairing, to fence, 444.
who may sue for omission to fence, 471.
liability of, for carrying powder contrary to statute,

lo2.

atbmen trespassing on property of, 134.
liability of, for defective weighing machine, 136.
exception from statute of limitation of notes of any

Dank or other moneyed corporation, does not
include, 186.



INDEX. 845

[The reference Is to seetiona.]

BAILBOAD (continued).

company, act placing management of, iu hands of certain num>
ber of directors, 137.

right to use fire implies protection against liability,

423.

what implied in power to purchase land for stone,

&c., 418.

right to construct road on one side of town does not
imply right to make temporary location on other
side, 422.

rights of, on land taken or ceded for road, 423 and
note,

power to municipality to subscribe for stock of, is

power to, to receive subscription, 427.

power to one, to purchase certain lands to construct a
road does not involve power in another, to sell

the land to former, 427.

liability of, for making a line to another ferry, 469.

effect on, of repeal of act authorizing laying of rails,

479.

right to damages against, for discrimination in freight

by, held unaffected by repeal of statute, 481.

taxation of, 21, 226, 299.

See Stbeet KArLWAY Co., Tbain op Cabs, Viewebs.
stock, when not included in any public or joint stock, &c., 336.

ticket, a vaivable securily, 338.

BAILBOADS, elevated roads may be branches, 79. '

meaning of connection as applied to, 79.

act relating to connection of, 354.

authorizing issuing of bonds in aid of, and other works, 98.

giving counties right to issue bonds in aid of, 214.

municipality right to donate corporation funds in

aid of, 352, 427.

what is obstruction of, 337. See False Siqnais.

not yet opened, obstruction of, 337.

legislature to judge of necessity of, 421.

Baising structure, see Pabtt-stbuctube.
Earity of case does not exclude it from language of statute, 263 n.

Bates, 7Sn. See Taxes.
.

Ratification, defective deed of married woman, incapable of, 434.

of laws suspended revives liens, 477 n.

Bead three times, 508.

Beal estaie, 76.

broker, 98.

REAL ESTATE, included by any property, 15.
'

act making long term of years, haa no effect on reversions,

122.

what, is subject to collateral inheritance tax, 174.

place of taxation of, 174.

exclusively subject to lex loci, 174.

See JrsTicB OF the Peace, Limitations, Mabeikd WOMJSir,

Tithes.
Reason, legislature presumed to intend what is, 258.

See LoBD Coke's Rttles.

REASONABLE doubt of meaning of penal act, 330.

time, when allowed, 388, 420. See TmE.
when exercise of power not limited to, 20.

Beasonable notice, 11.

stri^ness, 329. ,^_ _, „ „„ „
Beasons when to be given for refiisal of license, 425. See Opiotoh.
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Keoeipt for deposit, 345.

Eeceiving stolea goods, evidence of former conviction, 20.

two or more lunatics, offence of, 133.

Keoent, see Modern, New.
RECITALS, 375. See HBADiNoa, Misrecitam.

in private statutes, 375 and note,

intended to iiave force of enactment, 376.

prefixed to particular section or group of sectiona, 67.

Recognizance, 381, 403 n.

RECOGNIZANCE, certified copy of, where act requires certification o^ 105 n.

See Copt.
effect of act requiring, on right of corporation to appeal,

111.

act requiring, does not render minors and married women
capable of giving, 115.

distribution of proceeds of, 473. See Penaltt,
Beeord, 75, 403 n.

Recording acts, 117, 272, 277.

estoppel from claiming benefit of, 448.

See Ordinance, REaisxRATioN.
Records,, destruction of, by fire, 441 n.

Recover, 340, 417.

Recovered, 77.

Recovery and protection, 77 (Addenda).
Recurrences, periodical, 394.

REDEMPTION, inchoate rights of, how affected by legislation as to proced-
ure, 290.

from tax sales, construction of acts allowing, 108.

certain acts relative to, 216.
act kept in force for collection of taxes held in force for, 327.
effect of repeal of statute on right of, 480.

See Notice.
Reddendum singula singulis, 256, 416.

Reduction, see Pbiobitt.
Redundant (see Special Act, SuBPLuaASE), no word to be treated as, 23,

(386), 413.

Re-election, failure of, 438.

makes new office, 508 n. See Oonlimuinoe.

RE-ENACTMENTS, 194.

continuation of provisions by, 206.

not a repeal, in spite of repealing clause, 222 and note,

490.

(qualification, 491.)
when a repeal, 491.
omissions tn, 61.

by phrase in addition to, 372.
amendiuent of repealed act is not, 372.
effect of, of former section in later of same act, 490 n.

adoption of construction by, 368, 371.
knoum judicial interpretation, 368.

construction of, when not controlled by departmental
usage, 360.

express, of existing rule of law, &e. See Kzistino Rtjia
Referea,436.
REFEKENOE (see Incobpobation) to another statute incorporates part r»-

ferred to, 50, 153^
adoption by, adopts no subsequent changes, 85, 233.
to laws means laws of that government only, 169 n.
incorporation of words of one instrument in another by, u to

stamp, 345.
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EEFERENCE (continued).

to last antecedent, 414. See Last Antecedent, Pboviso.
acts, 101, 108, 126, 493.

adopt nothing beyond purpose of new act, 101 and note,
only general provisions of act referred to, 101 n.

such as will stand with reason and right, 101 n.
general, not particular powers of act referred

to, 493.

those provisions, &c., which are applicable and
appropriate, 493.

adaptation of language of earlier act incorporated in later
by, 108.

terms in, understood in primary, not assimilated, sense,
493.

-^ J> . .

liberal construction of, 101 and note,
effect on, of repeal of act referred to, 233, 492-493.

modification of act referred to, 192-493.
Refusal, see Attachment, Continuance, Discbetion, Mandamus, New

TBiAii, Ofpicees, Quo Waebanto.
REGISTRATION acts, 116. See Bills of Sale.

construction of conflicting, as to deeds, 189.
contracts in violation of, 450*

REGISTRY, pledge of certificate of ship's, 450.
list, effect of invalid, 432 m.

absence of, of voters, 432, 441 n. See Impossibiutt.
of corporation mortgages, &o., 438,

shareholders, 438.

Regular pUuses of stated worship, 95.

sessions, 370 n.

Regulate, 216 (Addenda).
Regulating eriminuU proceedings, 122.

Re-instatement, see Ratification, Revivai,.
Relative, whether refers to last antecedent, 414
RELIGIOUS meeting, see Conokeoation.

act forbidding sale within certain distance of, 410.

paper, pablication of notice in, 139.

Remainderman, literal constraction preferi'ing, to life-tenant, 11. See Fob-
feitube.

REMEDIAL and penal statutes, distinction between, 107 n., 333..

act, difference between constraction of penal and, 329.

acta, 107-109.

what are, 107, 108.

principle of, extended to things not within words, 110.

extension of, to new things. 112.

Remedy, 216.

REMEDY, inadequacy of, not to afiect construction, 6.

provided, inapplicability of, to particular subject excludes it, 37.

earlier acts in pari materia consulted to ascertain, 44,

acts construed so as to advance, 103, 107.

for injuries from exercise of right of eminent domain, 164 n.

statutory, against state, exclusive, 154.

construction of acts creating, new, 155, 351.

new, not extended nor unduly confined by constraction, 167.

common law incidente to,. 164.

ieefiri governs, 177'.

act ^vingicnmulatiye, does not repeal prior, 218.

cumulative, 464 n., 466, 467,

exclusive, 154, 465, 466. See Ezoijisite Statutobt Remeoom
statatory, when, 433 »., 434.

summary, held to be, 153.
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REMEDY {continued).

exclusive, for new offence, 470.

enforcement of new right, 470..

non-performance of new duty, 470.

legislature may provide, wherever a right ezhts, 285 n.

public and private, implied, 463-474. See ImpI/Xed Remedies
founded on statutory, effect of repeal on, 481-483.

for illegal tax, see Taxes.
See Duty, Limitbd Jubisdictions, Lord Coke's Rtoes, Means o*

Enfobcement, Procedure, Right of Action, Remoteness.
Remoteness of injury from breach of public ^uty, 473.

taint of contract, 458, 459.

REMOVAL of causes, 122. See Change of Venue.
corporate ofScers, strict construction of act permitting, 3)1.

county seat, 530.

seal, see Seal.
goods to elude distress, 468.

house as nuisance, &c., see Demolition.
master, by-law relating to, 352.

obstruction, construction of act giving power of, 151 n.
' paupers, 249. See Officers, Paupers.

power of, for cause, 50 n., 65, 148.

Renewal of summons, when unlawful, 10.

Bent, 73.

charge, 80.

Rent charge, grantee of, when deemed in possession, 44.

REPAIR of road, on whom duty of, lies, 424, 467.

wharf, duty of, in city, 424.

bridge or towpath, 424.

liability of one to keep in, properly in possession of another, 424.
indictment for failure to keep roads, in, 467. See Supervisors.

Repairs, 346.

REPEAL, 475-496. See Amendment, Implied Repeal.
when later act not, of earlier, 183, 193.
mutilation of enacting clause not a, 494 n.

difference between modification and, 240 n.

implied, constitutional provision as to repeal inapplicable to,

524 n.

intention to, inferred from later legislation, 209.
where not permitted in spite of express, 222 and note, 367 n.
in last section of aU acts and parti of acts, 265.
construed as continuation, 367 n.

when re-enactment is, 491.

not, 490.
express, excludes implied, 203.

of 80 much as provides, 203 n.

effect of expressed intent to, 206.
implied, negatived by later express repeal, 47.
of general act not a, of its provisions incorporated in special, 233,

492».
special act a not, 173 n.

provisions of special act by general, 206.
a section in city charter does not affect ordinance passed under

it, 490 n.

act incorporated in another by reference, 492-493.
by act, of all former acts within its purview, 205 n.
express, of certain sections, repeals all previous acts identical

therewith, 206.
of statute of limitations, effect of, on right to prosecute, 279, 476 n.
effect of, on proceedings terminated by act repealed, 475.
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REPEAL (eontinued).

effect of, on pending proceedings, 478-487.
actions of penal nature or statutory jurisdic-

tion, 479.
penal proceedings based on theory of legis-

lative pardon, 238, 478, 483.
when not construed to forestall or end prosecutions, 483.
effect of, on rights and remedies foanded on statute, 480-483.

of act imposing tax and penalty, 483.
destroys right to penalty not reduced to judgment, 281. See

Punitive Damages.
does not affect vested rights, 481.
effect on, of savings, 484-487. See Savino.

of previous offence and penalty therefor, 173.
of act reserving right to proscute, &c., 484.
effect of, on contracts in violation of act repealed, 488.
of repealing statute, effect on original act repealed, 476-477. See

Eevivai,.
does not revive proceedings terminated by

latter, 475.

aut superseding common law, 475.
amendment so as to read, 475.

earlier amendment of act frequently re-enacted, &c., 475 n.

all inconsistent acts, 205.

aU local laws, 475 n,

act while on passage, 190.

by unconstitutional act, 192 and note.

time when, takes effect, 489. See Postponement.
whether non-user can have effect of, 494-495.

REPEALED act, re-enacted, no force except so far as continued, 48 n.

portions of acts to be considered in construction, 49.

acts expressly referred to, to be consulted, 50.

act, amendment of, 372.

who only can invoke aid of, 486.

REPEALING clause qualified by apparent intention, 43 n.

effect of particular, 368.

statute, effect of expiration of, 475.

suspension of, 475, 476.

repeal of, 475-477.
and suspending acts passed at same session, 40 n.

Reporter of decisions of courts, how far within copyright law, 115 n.

Reports and proceedings of committees, 32.

Representation excluded by next of kin, 80.

concerning character, &c., of another, 48.

Representatives (see Legal Eepbesentatives), constitutional disqualifict^

tions of, 508 n.

Republication of will, in what sense codicil is not, 80.

Repugnancy, degree of, required for implied repeal, 210.

between different parts of constitution, 515 n., 516.

See CoNFucT, Implied Repeal, Inconsistency.
REPUGNANT acts passed same day, 500.

clauses in act, selection between, by reference to acts in par
materia, 43.

clauses, 182, 183-186.

proviso, 185.

schedule, 197.

Required, 372.

Beiidenee, 94.

RESIDENCE (see Exemption, Voting) of corporations, 94.

of state, 94.

what is, 51 9 and note.

hi
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Resident, 91, 92, 93, 94, 519.

occupier, 439.

Besides, 141.

Resolutiona of legislature, 501 »., 536. See Judiciai Notice.
councils, 601 n.

Respondent, see Appellee, Death, Dependant, Non-Eesident.
Restitution (or Restoration) of goods, wliett provision for, inapplicable, 116.

Restriction, see EfjTnTABLE Restbiction, General Language, &o., Pbe-
AMBLE, Object, Scope, Subject Matteb, &o.

Restrictions on exercise of statutory right, court cannot impose additional,

351. See QuALiriCATioN.
Restrictire provision at end of series of sections, 414.

Results, see Absubsity, Anomalies, Conseciuences, Misohief.
RETROACTION, construction which would give, forbidden by conetitution,

inadmissible, 178.

when only unconstitutional under federal constitution, 283.

presumption against, 271-294, 483, 525.

denied to acts apparently contrary to words, 272.

where vested rights affected, 273-276, 283.

no vested rights destroyed, 284.

as to acts affecting rights of municipal corpoi-ations, 284.

giving exclusive (concurrent) in place of concur-
rent (exclusive) jurisdiction, 151 and note,

imposing new liabilities, 277.
,

conferring benefits, 278.

creating disabilities and limitations, 279.

one class of persons only, 284.

amendments have not, 196 n., 294.

curative and declaratory laws, denied to, 292.

allowed to, 293.

what not within rule against, 280.

rule against, inapplicable to inchoate rights, 281.

not generally permitted so as to affect pending causes, 282.

effect of presumption against, on effect of repeal on pend-
', ing proceedings, 282.

;
when to be allowed, 283-293.

as to, in acts relating to procedure, 285-290.
of act requiring court to take judicial notice of cer-

tain acts, 501 n.

Betrospective, purpose of act may show it to be exclusively, 122.

taxation, 260 n. See Exemption.
Returning officer, see Candidate, Election, Judge.
REVENUE acts (see Tajcation), implied repeal between, 243.

and appropriation acts construed with earlier acts in part male-

ria, 46.

construction justifying evasion amounting to frauds upon, 252.

laws, construction of, 346. See Taxes.
contracts in fraud of, 457.

Reversal, none, of order long expired, 441 n.

Reversioner, see Remainderman.
Reversions, see Fobfeitube, Real Estate.
Review, act relatingto, held inapplicable to pending cause, 289.

See Appeal, Writ of Eebor.
REVISION, all parts of, to be harmonized, 40.

viewed as one system, &c., 40.

how each chapter of, regarded as a statiUe, 42 n.

effect of arrangement, chapter, &c., headingB, &o., in construc-

tion of, 69-70.

omissions in, of provisions of former law, 51, 384.
when to be construed by reference to acts superseded, 51, 363 n.
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REVISION (continued).

construction of original statute embodied in, adopted, 368.
slight departures in, from phraseology of original acts, 381.
sections last adopted, or portions transcribed from later statute^

repeal earlier provisions, 183.
implied repeal by, 201-203.
of whole subject matter supersedes common law, 236 n.

prior criminal law, 241.
when continuation of acts incorporated, 203.
repealing and re-enactingr statutes, 490.
repeals common law, 127, 204, 236 n.

act putting, in force to be construed together with act order-
ing, 203.

EEVIVAL of common law by repeal, expiration or suspension of act, 475.

i'adgments, see JrrGMENTS.
iens by ratification of suspended law, 477 n.

original law, by repeal of repealing act, 475-477.
expiration or suspension of repealing act, 475,'

476.

statutory modification of doctrine of, 476-477.
proceedingB terminated by repealing act, none, by repeal oi

same, 475.

right to prosecute, by repeal of statute of limitation, 279, 475 n.

statute, effect of, on infringements, 489.
BevoU in a ship, 129.

Beward, see Ownkr.
Biding and driving, construction of act relating to furious, 338.

Sight, 401, and note.

acenimg, accrued, acquired or eatablished, 485.

or remedy, 216.

BIGHT, acta done in assertion of, 131.

mere belief in, 131 n.

created by statute, time limited for suing on, imperative, 468.

court cannot impose additional restrictions on exercise of statutory,

351.

express affirmation of, does not indicate former absence of, 374,

in one may imply duty in another, 427.

right in another, 427.

of action (see Assattlt and Battery, Conviots, MALiciona
Pbosecution) for breach of statutory duty, &c., 463.

lost by expiration of time limited for asserting it, 468.

for breach of duty, &c., for benefit of particular party,

469.

when unaffected by fact that act is criminally punish-

able, 469.

remedy for enforcement of new, exclusive, 470.

common law, cumulative, 470.

for breach of public duty, 471-474.

violation of contagious diseases act, 471.

fencing act, see Bailboad Comfaities.

none in person outside of class for whose benefit act

passed, 471. , .

for obstruction of highway, riv#r, &c., 473.

breach of public duty, special and direct injury neces-

sary, 473.

when no private, 474.

effect of repeal of statute on, 480-483.

way, see Lease, Boao.
Bighti aeerued, 486.

or established, proceedings, Ac, 487.

(jf property, 75.
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RIGHTS, bill of, 516.

strict construction of acts eocroaching on, 340-343.

effect of repeal of statute on unperfected, 480, 482.

vested, 481.

implied authority to infringe on others', 423.

regulations of acts conferring, imperative, 434 and note.

founded on statute, effect of repeal on, 480-483.

and procedure, effect of saving of civil, 485-486.

what not within saving of existing, 486.

and contracts, waiver of statutory provisions as to, 444,

no waiver as against others', 446.

See Common Law Rights, Conplicting Rights, Impijkd Sxpial,
Powers, Public Rights.

Biver, 378. See Fishing.
Road crossings, 446 n.

ROAD from, 28 n. See From, Highway, Repaib, Street, Tolls.
laying of pipe line under, 519.

when not incumbrance, 80.

indictment for failure to repair, 467. See Sttfervisobs.
law of the, 96.

law, 447 n.

effect of repeal of, 417.

views, petition to be strictly followed in, 435.

Roads, 321 n.

Robbery, 3, 75. '

Robbery, what is not, 181.

Rule in equity, see Existing Rule.
of law, see Existing Rule.

RULES, general, made under act giving them force of law, to be consulted, 47.

of practice, when bad, 149. See License.
power of court to make, 419.

strict construction of act authorizing court to make, 351.

of court in pari materia, 46.

when not judgments, 74. See Orders.
Running away, leaving child chargeable to parish, 48.
Rural lands, effect of annexation of, to city, 420.

Sabbath, see Sunday.
Safety, see Public Safety.
Soid, 414.
Sailing rules, act imposing; liability for failure to observe, 137.
Salary, 527, 531. See Officbes, Priority.
Salary, act grading, according to population, 261.

implied repeal between acts relating to, 207.
Sale or tratisfer . . . preceding . . . death or insolvency, 350.
SALE, act directing, of a person's property by surveyor-general, 122.

prohibition of, is not prohibition of gift, 145.
by sample or solidtiaig or procuring orders, 174 n.

without license, what is not, 213 (see 456).
act relating to investment of funds made on judicial, retrospective^

288.

statutory rule as to, under later act applied to, under earlier, 327.
strict construction of act allowing, for taxes, 343.
of public offices, 452.

for illegal use in other state, 464.
of goods to be smuggled, 454.
for illegal purpose, 454.

in violation of acts requiring, in certain manner, 466.
without license, 456 (see 213).
by partnership, license not stating all names, 467.
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SALE (eonttnued).

See Admikistratoh, Bakoain and Sale, Bilm of Sale, Contract,
CONYETANOB, FrATTDS, JUDICIAL SALE, LlEN3, SHERIFF'S SaLE,
Tax Sales, Validating Acts.

Sales, act relating to irregularities in, 366.
Salmon, see Foxtnd in Possession.
Same, 507 n.

authority . . as . . . now has, 233.
cause, 259.

effect c(s if passed after this act, 193.
horses and carriages, 304.
manner, 152.

offence, 116, 259 n., 284, 388, 507 n.

SAME day, acts passed on, one to take effect later, &c., 189.
inconsistent acts passed on, when, nnllify each other, 189.
repugnant acts passed on, 500.
elections on, 539.

phraseology in later act in pari materia, 367.
analogous acts, 369. See Change.

seasion, suspended and repealed acts passed at, 40 n.

acts passed at, 43 n., 45, 188. See Implied Repeal.
main intent of conflicting laws of, to be effectuated, 210 m.

subject, legislature not presumed to intend co-existence of two conflict-
ing systems on, 201.

terniB in amendment, 370.
words, presumed to be used in same sense throughout act, 41, S3, 350

(Addenda).
different sense when applied to different subjects and objects,

73, 387.
in statutes, 370, 371 and note, 387. See Change.
use of, for same thing gires greatest precision, 387.
in eonstitution, 514.

J evidence, 116.

!TO of all definitions and descriptions of offences and all incapacities, 240.
ordinances in operation, 385.

effect of general act for, 173 n., 484 n.

of any right or remedy, 216.

rights accruing, accrued, acquired or estaAtished, 485.

accrued, 486.

or estahliahed, proceedings, &c., 487.

kmfuL rights, 486.

cause of action already accrued, 284.

civil rights and procedure, 485.

existing rights, <sc., what not within, 486.

right to proceed, 487.

prosecutions and rights, does not cover procedure, 487.

aU rights of smt or prosecution under any prior act, &a., 484.

tuiis, rights, actions, proseeations, &e,, 526.

pending prosecutions amd offences therefore committed, 483.

,

prosecutions inapplicable where prosecution closed and sentence

pronounced, 484.

right to punish, repeal of, 484 n.

existing ofSces in constitution, 613 n.

in penal act, 485.

construction of, in constitution, 613 n.

danse, exception and proviso, 184-186.

as to proceedings, not extended to election, 74.

repeal of special by general act in s|>ite of, 230.

relates to time of passage, not of taking effect, 489 n.

elanses, similar construction of two, where phraseology differed, 631.
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Savings instiLulions, 44, 396. See Building Associations.
Scales, weights and measures, act for inspection of, &c., 119.

liability for defective, 136.

SCHEDULE, effect of, in construing statute, 71.

repugnant, 197.

effect and functions of, in constitution, 513.

construction of, in constitution, 516 n.

provisions not transferred from, into body of constitution, 513.

SCHOOL directors, quo warra/nto, &o,, 418 n.

districts, act curing irregularity in formation of, 100.

treasurer, see Attachment.
Schools, act relating to attendance of children at, 212, 218.

constitutional provision as to common, 533.

Scope and specific purpose of act, presumption arising from, 113-137.

Scotland, see Insolvent.
Sea, crimes committed at, 169, 174. See Ships.
Sea-faring man included in absent, 12.

Seal (see Cobpobation), provisions as to, 10, 18, 435.

offence of removing, from property sealed by customs o£Scers, 119.

Seamen, 90 n.

Search, construction of act permitting, 301.

Second offence, 284, 388.

Secondary meaning, doctrine of, 244, 386.

Secretary of treasury, see Dbpaetmental Usage.
war, usage in office of, 361.

SECTION headings, see Headings.
misreference to, in amendment, 302.

general restricting provision at end of, 414. See QensbAIi.
Sfction six, 196.

Seearity, 338 n.

Security, when real estate required as, must be in state, 102.

may be waived, 444, 445.

See nej:t page, 848.

Seeds, 65. See Sttgab-Cane Seed.
Seeming, see Conflict.
Seised in fee simple or fee tail in possession, 77.

Self-criminating'questions, answers to, evidence in criminal proceedings, 417.
-executing provisions of constitution, 540.

SeU, 80, 411, 422.

. . .from, 299.

Senators, disqualification of, 608 n.

Send, 337.

Sense, see Same Wobds, &c.
Separate, see Ackowlbdoment, Married Womesn, Sole and Separat*.
SERVANT (see Apprentice), when not inhabitant, 91.

not in actual possession, not an occupier, 95.
knowledge of, may be, of master, 105.
absenting himself from service, 129.
master's, criminal liability for act of, 135.

Service of notice, 74.

Service of summons on absentees, 12. See Non-Bbstdbntb, PzaaasAL
Service, Summons, Sunday.

Session, 508. See Same Session.
Set, 369.

apart and occupied, 95.

Set-off held not payment, 344.
Settlement, 73.

SETTLEMENT, question of, determined with reference to momeDt of adju-

dication, 90 If.

of bastard, 141.
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SETTLEMENT {continued).

colorable or fraudulent renting of tenement, does not give^
141.

prevented by hiring a few days less than year, 144,
act relating to acquisition of, 383.

what is payment of rent to obtain, 442,

none acquired by employment contrary to statute, 449.

Several persons engaged in committing same offence, 253-256.

penalties on all persons engaged in same offence, 256.

Sewer, authority to construct, what not involved in, 423.

act relating to, 437.

ShaU, 378.

and may be lawful, 378.

, . . and they are hereby authorized and empowered, if they thall to thiiJk

Jit, 306.

be at Uheirty, in their free and unqualifiei diasretion, 315 n.

deserted, 82, 271.

empowered, 306,

come, 321,

happen, be given, 82,

go, 75 n.

have been, 272.

done, 82.

resident, 63.

pcmer (and authority), 306.

resided, 112

^ they think fit, 306.

iTidude, 365 n.

not repeai, 477.

Shareholders (see Stock) cannot take advantage of wrongful neglect to pay, 268.

failure to keep register of, 438.

Shares, failure to number, 438.

SHEBIFP, words of inheritance in deed by, when dispensed with, 14.

and deputies, act forbidding, to buy at their own sales, 98, 270.

effect of interpleader act on, 126.

act allowing judgment debtor to pay to, 128.

arrest of mail driver by, 129.

implied repeal between acts relating to, 200.

act regulating suits against, 287.

relating to bonds and recognizances of, 381.

allowance to, for boarding prisoners, 508.

held pot a state officer, 519.

sale, regulations as to, imperative, 435.

legal formalities may be waived, 445.

See Escape, Municipal Bleotions, Ofpicbb, Public Oppiokb,

Trespass.
SUp, 103.

SHIP, casting away a, is to destroy, 79.
, , . „

»

built in England for foreigner, not a Bntish dwp, 116,

effect of loss of, on jurisdiction, 443.

See Bakratey, Bill of Sale, Engaged in Navigation, Rbgistbt, BevoU,

tfUSEAWOBTHINESS.
Ship ottd/reight, 350. , .-, . -.oi

Ship owner, not responsible for damage by act of God or enemy, 1^1,

acts relating to liability of, 350, 367.

Shipping, laws of state concerning, refer to waters of state, 169. See SAlIi-

Ufa Bulbs.
Ships on high seas governed by laws of state, 1d9.

act for examination of, 382. See Boi;toms, VESSELS.

Shoot, eut,^tab or wound, 402.
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Shap, 405.

Short and long summona, act relating to, 213.

Should have had, 276.

Signature, see Bills, Bonds, Minutes, Resolutions, Surety, Wills.
Signed at the end thereof, 348.

by the parly cha/rgeable thereby, 106.

Signing and subscribing, acts requiring, 348.

Silk veils, 83.

Similar, 507 n.

Similar objects, statntes having, construed alike, 52.

Simultaneous acts, 600. See Same Day, Session.
Single man, 103.

sitting, 387.

tenement, 103.

woman, 103.

Single, offence in its nature, committed by several, 264.

subject, see Bills, Iiiflied Ahencubnt, Befeal, Titlb.

Singular includes plural, 388 and note.

Sitting, 508. See Single Sitting.

Sittings, 80.

Six (see Section) successive weeks, 889.

weeks successively, 889.

Slander, see Costs.

Slave trade, 170 n.

contracts, 626 n.

Small-pox hospital, 423.

Smoke, act requiring consumption of, by furnaces, 260.

So as to read, 196, 294 and note.

fixed, 436.

much OS provides, 203 n.

Sojourner, 44.

Soldiers, provision for maimed, 115.

Sole and separate, 75 and note.

Solicitor, charge on property recovered through, 12.

act as to agreements between client and, 248.

Sovereign, see Government, State.
Spanish government, see Florida Commissionebs.
Sbeeial, 502 n., 507 n. See Pabticulab, SPEOinc.
SPECIAL, construction of act relating to officers so as to avoid being, 178.

acts, when and when not repealed by general, 223-233.
implied repeal between, 234.

construction of seemingly superfluous words in, 386.
what are, 502, 603, 504, 507, 621 and not^ and Ad(Unda.

See LooAL, Municipalities, Pbivate, Bepeal.
custom, 223 and note, 227.

demurrer, 290.

jurisdiction (see Jumsdiotion^, act conferring, 160.

conferred by constitution, 626.

legislation by municipalities as to bay, &c., windows, 261.
on particular subject overrides general, 398 n. See Fab-

TIOULAR.
attempted evasions of constitutional provision against,

621 and note, and Addenda.
what is, 607 n., 621 n.

meetings, notice of, 362, 429.

privileges, acts granting, to different parlies not construed together,
65. See Private.

and general acts, when construed together,
66.

iPECIFIC purpose of act includes what, 417. See Paktioulab.
words, restrictive effect of association of general with, 396.



INDEX. 857

[The reference is to sections.]

SPECIFIC {continued).

words, generic added to, 405-411.
provisionB, effect of, on general, 216.

Speeches of legislators, 30.

^iritf, 83 n.

Stamps, acts relating to, 221, 2-52. See Chaeteb-pabty, Exemption, News-
paper, Beceift, Kefebence.

Stare decisis, principle of, 363, 529, 530 n.

State, 78, 169 (Addenda).

STATE, when real estate required as security must be in, 102.
includes its ships and waters, 169, 174.

statutory remedy against, exclusive, 154.

not included in general terms of'statute, 161.

prescription against, 164, notes 70, 78.

may plead statute of limitations, 164 n.

is not inhahitant or ocenpier, 162 n.

has no residence, 94. See Creditors residing, &o.
not included in terms plaintiff, defendant, 164 n.

when included by peirscm, 89 n., 166 n.

not a person under statute of wills, 167.

named in some sections not necessarily included in others, 166 n.

laws of, where.binding, 169.

not understood to surrender any public right or prerogative, 356.

See Cebtiobabi, Extba-tebbitobiax, Fobeion State, FBATn)S.

STATE constitutions, when laws, 507 and note.

difference between federal constitution and, 635.

courts, construction of act conferring jurisdiction, 160.

when the different, follow each other, 364,

and federal courts, 364.

State officer, 519.

State prison, what are crimes punishable in, 330 n.

States, statute of limitations between, 164 n.

of United States, relation of, towards one another, 174 n.

STATUTE, what is a, 1 n.

constitutionality, how far an element of definition, 1 n.

what deemed to be, 421 n. (42 n.)

controlling as to form of, 361.

all parts of, to be compared, 35.

embodying distinct acts, construction of, 42.

territorial extent of operation of, 169.

when construed as continuation of former, 203 and note,

in force from connection with other state or nation, 204.

waiver of benefit of, 444-447.

estopped from claiming benefi.t of, 448.

speaks as of time of taking effect, 489 and note,

presumed to be passed with reference to rules of construction^ 8.

analogies and difference between construction of, and constraction

of constitution, 506-540.

violating constitution, 180, 538.

See Acts, Bills, Context, Enactments, Misdbsobiption, Obw-
NAKCES, BULES, StBEETB.

Stetote law, what is, 1 and note.

judicial decisions part of, 367.
, , , , -„

STATUTE OF LIMITATIONS, acknowledgment to take debt out o^ 62.

state may plead, 164 71.

manicipal corporation may plead, 166.

in suit upon bail bond, 164.

official bond, 167.

as to prosecutions, change oi, 279.

construction of, 296.
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STATUTE OF LIMITATIONS [continued).

between states, 164 n.
^

as to real estate, see Tithes.
See JoiNi Bebtob, Limiiatiomb, Mabbied Women.

Statutory remedy, when exclusive, 133 n., 434. See Beuedy.
proceedings, see New Pboceedinos.

Stay of execution, construction of act giving, to freeholder, 102.

laws, strict construction of, 350.

Steal, 75.

Steamboat, see Engineeb, Letteb.
Still or slillg, 255. See Bistilleby.
Stock, 75 n. See P:LEDaEE, Stoceholdeb.
STOCK, act forbidding holder to transfer until payment of calls due, 137.

equitable restriction of act relating to transfer of, 324.

transfer of, not entered on books, 324 n., 438,

dividends, 418 n., 508.

gambling, 138. See Margin, Waoee.
STOCKHOLDERS, acts made especially for protection of, 137.

personal liability of, 96.

acts subjecting, to, strictly construed, 350.

constitutional provision as to, 508.

methods of enforcing, 466.

See Shabes.
Stockjobbing, 335.

Stolen goods, see Beceivino, Kestobation.
Stolen or taken by robbers, 61.

Store aceounl, 76 n.

Stranger, incompetent to object to certain matters, 137. See Thibd Pasties.
Stream, 378.

Stream, partial appropriations of, 333 n.

Street, lane or place, 410.

or road, 378.

8TBEET cars, see OMNiBtrssEs.
crossing, see Boad Crossing.

Bailway Co., authority to declare dividend at such times as they
may deem expedient, 142.

ordinance limiting fare on, to five cents, 245 n.

See CiiASSiPicATioN.
8TBEETS (see Hiohv^at, Boads), act providing method for opening, 22.

power to munieipality to open, concurrent with courts, 151.

construction of act relating to opening of, damages, &c., 126, 407.

effect of repeal of act authorizing opening of, 480.
act relating to laying out, 507 n.

owner of fee of, not occupier, 95.

effect of act vesting, in local authority, 120, 372. See Minkbals.
misdescription of, in statute, 122,
jurisdiction over, not supposed to be vested in two conflicting

bodies, 200.

location of, through graveyard, 225.
right to lay pipes in, subject to change of grade, 251.
vacation of, included by improsement, 3S8 n.

what implied in power to contract for lighting, 418.
involved in right to dig up, 424.

laying pipe-line under, damages for, 519 n.

STRICT constmction, 329-356.
what is, 127, 329, 334.

basis of rule of, 329.

aa result of presumption against intent, 168.
forbidden where it would render net unconstitntionaL

178.
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STBICT {eontimted).

construction required where liberal construction would do so, 179.
rule of gmdem generis especially applicable to acts re-

quiring, 405.

principle of, has lost much of its force, 329.
not abrogated by act requiring literal con-

struction, 329 n.

meaning of rule of, 329.

difference between liberal and, 829.

results and effects of rule of, 330, 339.

degree of strictness to be applied in, 334.
exclusion of new things by, 335.

treatment of omissions in acts under, 336.

qualifications of rule of, 337-339.
modern tendency as to, 339.

of penal statutes, 329-339.
acts encroaching on rights, 340-343.

disqualifying citizens from giving evidence, 341,
from making contracts, 341.

requiring suitor's test oath, 341.

forbidding public officers to purchase, 341.

avoiding deed, 341.

imposing disabilities, 341 and note,

regulating trade, 342.

restraining alienation of property, 342.

prescribing manner of using and holding prop-
erty, 342.

forbidding preferences, 342.

bequests, 342.

of limitations, 343.

subjecting property of one to seizure for liabil-

ity of other, 343.

discharging surety, 343.

allowing taking of private property, 343.

requiring affidavits of defence, &c., 344.

giving summary proceedings, 344.

dispensing with notice or alluwing constructive

notice, 262.

authorizing attachments, 344.

court to mark judgment satisfied,

344.

landlord's warrant, &c., 344.

requiring gratuitous services from citizen, 345.

imposing burdens, 345-346.

allowing costs, 347.

regulating form and execution of contracts, 348.

creating monopolies, 349.

in restraint of trade, 349.

giving mechanics, &c., liens, 350.

creating exceptions from recognized liabilities,

350.

permitting limited partnerships, &c., 350,

giving inferior jurisdictions, 152.

new remedies, 351.

creating new or special jurisdictions, 351.

authorizing courts to make rules, 351.

delegating powers, 352-353.

investing private persons with privilegea, 864-
' 355.

creating corporations, 354-355.
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STBICT (eonUmed).
constructiou of acts granting powers to corporations, 354.

public bodies, less so, 3S5.

conferring exemptions from common burdens,

366.

act exempting from taxation, 356.

in derogation of prior or common law, 127 and
note, 128.

allowing suits against government, 168.

local law, 350.

class legislation, 350.

proviso, exception and saving clause, 186, 626.

Interpretation clause, 365 n.

constitution, 626.

how far applicable to revenue laws, 346.

when inapplicable to act prescribing less rate of taxa-

tion, 356.

grammatical and etymological sense not always followed, 73.

Sbnteiare, 73 and note.

Style of enactments, 636.

Subcontractor, not a eontraclar, 122.

SUBJECT MATTEB (see Bevision, Implied Befeal), language construed
in harmony with, 73.

genera) words restricted by reference to, 86-101.
and object, restriction of language to special, of act to

avoid repeal, 210-214.
construction ofconstitutional provisions with

reference to, 618-619.
Submission of township organization to vote of electors, 23.

Svbteribed, 96 n., 349 and note.

Substance of transaction, courts look at, 138.

enactment, things not of the, 436.

Substitute, repeal of detached specific provisions by general act, intended to

be, 230.

See Code, Exolusite Bui.e, Bevision.
Subterfuges, see Evasion.
Succession of judges under Pennsylvania constitution, 513 n., 614.
Successor, when not included in power to predecessor in office, 18.

Such, 302, 607 n.

bond, 381.

order . . , a» . , . should leem meet, 148.

persons, 253.

Sit/er, 129, 337, 378.

any washings to be conveyed or to Jbnii, 133.
Sugar-cane seed, 103.

Suit, complaint or plea, 507 n.

or proceedings at law, 77 n.

Suitor's test oath, acts requiring, 341.
Suits of a civil nature at common law or in equity, 169.

rwhls, actions, proseeuiions, recognizances, judgments or claims, 526.
SUMMABY jurisdiction, presumption against creating, 168.

proceedings, strictness observable in, 158.
notice required in, 262.
acts giving, without notice, 262.
strict construction of acts giving, 262, 844.

relief by jadge at chambers, act for, retrospective, 288.
SUMMONS, continuance and renewal of, unlawful, 10.

on absent persons, 12. See Abbenoe, NoN-BBSioxina.
long and short, 213.
requisites of, imperative, 435.
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SUMMONS (eontinaed).

,

waiver of irregularities in, 445.
may be dispensed with, 445.
what appearance, &g., is waiver of, 445.
of jurors, see Jxtrdbs.
on Sunday, see Sunday.

Smug to be paid by curators of vacant successiona, 101.
SUNDAY, law forbidding sale of liquors on, when repealed, 14.

act authorizing holding of election excludes, 114.
only one recovery for several breaches of same, 255.
act relating to contracts made on, 287.
contracts made on, 269 and note.

in other state, 169.

by-law closing navigation on, 352.
service of writ on, illegality of, not to be waived, 446.
when included in or excluded from com putation of time, 393, 634 n.

Superfluous, no word to be held, 23, (386), 413.
See Redundant, Sueplusaob.

Superior, rule that inferior not to be held to include, 412-413.
courts, act affecting jurisdiction of, 151. See Supreme Coubt.

when not deprived of control and supervision of inferior,

152. See Cbetiobaei.
Supersede, 75.

Supervisors of road included by officers, 410. See Township SuPEBYiaoBS.
Supplement, 627.

Supplement construed to harmonize with original act, 40.
Support, see Maintenance, Pakty-walIi.
Suppress, 384.

Suppression of nuisances, act for, 334.

Supreme Clourt, presumption against ouster ofJurisdiction of, by statute and
constitution, 151, 522.

of United States, right of justices of, to sit as circuit judges,

527.

See Cebtioeabi. l

SUEETY, construction of act entitling, jp assignment of securities, 280.

discharging, upon notice, &c. 343.

statutory requirement of signature of lease by, waiver of, 444.

See Batl, Bond, Maebibd Women, Moetgage, Pbincipai>.
SURPLUSAGE, nothing to be treated as, 23. See Bedundant, Sufer-

PLUOUS.
words rejected as, 301-302.

in constitution, 507 n.

Surrender of public rights, 161, 356.

Surrogate, power to issue attachment, 419 n. See Bond.
Suspending and repealing act passed at same session, 40 n.

SUSPENSION, 194. See Context, Peoviso.
to escape implied repeal, 216 and note-

of repealing act, 476, 476.

act superseding common law, 475.

laws, war is not a, 494.

Saear, 388.

Swine, 249.

Swing-bridge^ see DuAW-BBloaB.

Take, 337.

TaHng, 618.

or desbroyvag, 402.

Tavern, gee Inhkeefeb, Pubuoak.
TAXATION of property, of a county is not, of the poor dbtriet, 14

to pay burden properly belonging to former year, 65.
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TAXATION (oonlinued).

of property includes credits, 75 n. See Pbopebty.
terms used in statute imposing, understood in ordinary sense,

80,83.
upon ground-rents, not taxation of widow's interest in land, &c^

80.

person in acts imposing, when not including corporation, 88.

upon coal companies, construction of act imposing, 139.

upon dividends, construction, &c., 142.

discretion in imposing, does not justify unequal, 148.

exemption of public property from, 163 and note,

power of, limited to persons and property in state, 169.

legislature cannot surrender power of, 173 {Addenda).
limitation upon, when impliedly repealed, 199.

local act.exempting from, not repealed by general act imposing,
224.

special laws concerning, not repealed by general, 228.

retroactive, 260 and note,

presumption against double, 260 n.

act abolishing, prospective, 278.

authorizing, according to previous assessment, 280.

prescribing less rate in certain cases liberally constmed, 356.

exemption from, strictly construed, 356.
what is subject to, as land, 406.

of trades, &c., 407.

power to impose additional, 417 n.

for municipal objects, when farming lands subject to, 420.

of personal property, see Coi.latebai< iNHEBiTAltCE Tax,
FOBEiaN-HELD BONDS, PeBSONAL PeOPEBTT.

what is property for purpose of, 620.
proportional, 536.

uniformity of, 540.

See Collateral Inhbeitance Tax, Cobfobationb, Exemp-
tion, MUISIOIPALITIES, OCCTTPIEB, BeAL EsTATB, PuBHO
Pbopbbty.

TAX collector (see Boitd), suit on bond of, for balance shown by acconnl,
165 n,

deeds void on face, act authorizing conveyance of land does not vali-

. date, lis.

act relating to lands held under, means valid, 385.
list, provisions as to deposit of, 435, 436 n.

signing of, 437.
payers, see Penalties.
rate, validity of, not inquired into by justices aathorixed to issne dis-

tress warrant, 246.

roll, construction of act legalizing, 292.
sales, act relating to invalid, 419 n.

time of, 436.

acts relating to expense of publishing notices ot, 214.
construction of two acts relating to, 216.
declared void, 270.

act validating, 293.
See Notice, Kbdemption.

Taxed eart, 365.

TAXES imposed on county, not imposed on poor distriot oo-extendVe with
county, 14.

liability Of ontgoing occupier for, 62.

''^P^.W; 'P be^PMdiby thir^ party, 143,
payment of, as qilalification to vote, 143.
implied repeal between acts relating to, 200>
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TA.XES (conlinued).

no implied repeal between acta providing remedy for illegal, and
regulating method for asseasment, 214.

local act requiring collectors to pay over, 225.
nature, &c., of penalty to enforce payment of, 281 n., 331 and note,

483. See Percentage.
act kept in force for collection of, held in force for redemption, 327.

imposing, not extended by implication, 345.

strict construction of, 345.

reasonable construction of, 346. See Kbvenub Laws.
making payment of, condition of voting, 385.

covenant in lease to pay, 460.

levied under act may be collected after repeal, but not penalty, 483.

act for collection of, 507 n.

See Adveksb Possession, Assessment, Bubdens, Judqments, Pen-
alties, Percentage, Sale, Strict Constbuction, Town-
ship Bates.

Taxing act held prospective, 271.

Team, 103, 350.

TECHNICAL legal terms, understood in common law sense, 127.

meaning, 74-75. See QbammatioaIi.
acquired in our jurisprudence, different from Eng-

lish, 507 n.

when given to words, 2,

rejected, 76.

overcome by practice under act, 357.

of terms used in constitntion, 607.

Telegraph companies, 321.

liability of, for failure to send messages,, 471 n.

TEMPOBAKY act, effect of continuation of, on infringements, 489.

public act, 502.

location, see BAiiiBOAD Company.
Ihumt so planting, 105, 164.

Tenant for life with power of appointment is person seited infee tunple^ Ac, 77.

of premises is occupier, though absent, 95.

Tender, when equivalent to actual payment, 442,

Tenement, 406.

Tenements and hereditaments, 406.

Term, 3, 299 m., 508.

Term of years, see Beaii Estate.
Terms of record, 371 n.

Terms, see Commercial Expressions, Language, Phbasbologt, Tboh-

NicAL Words.
Territorial, see ExTBA-TEERiTOBiAii.
Territory, included in state, 78.

of state includes its ships and waters, 169, 174.

Testator, see Incompetency, WiUiS.
Testballot, 335n., 338

oath, see Suitors.
Theatres, see FiiAYS.

The first and second sections of this acL 304.

said offence, 253.

same as, 493.

several, 477.

Their railroad, 354. _ . • . ^ j- .^
THIBD PASTIES (see Steanobe), rights of, unaffected by set airectiM

sale of a person's property by surv^or-generel, 122,

payment of taxes by, not compliance with act, 148.

This act, 42.

Three-mire zone, 373.

Three weeks before, 389.
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Threshing machine, contract in violation of act requiring covering of parts ot,

461.

TICKET, effect of taking, with express condition that no luggage be carried,

444.

a vaiiioMe seeurity, 338.

for beer, 139.

Tidal river, see Fishing.
Timber, see Co-tenant, Fttnitive Damaoes, Euinent Douain, Trees.
Time appointed (set) for trial, 369. I

TIME, computation of, 390-394, 534.

act relating to, prospective, 271.

effect of omission of statute to fix, 20 and note. See Beasonable
Time.

when a right given is to be exercised, 398 n.

acts take effect, see Commencement.
repeal takes effect, 489.

directory, 436, 437, 438, 536.

imperative, 431, 443, 468 (398 n.)

and place of prosecution and trial, see New Offence.
Tithes, construction of act of limitations, as to, 211. See Lands.

relating to exemption from (3 & 4 Wm. IV., c.

100), 65.
^

TITLE, act exempting homestead to debtor decides nothing as to his, 120.

to quiet, construed, 205 n.

construction of act of Congress, 22d July, 1866, confirming, 116.

defects of, not cured by act declaring every conveyance valid, 115.

only purchaser of same, protected by recording acts, 117.

when, passes by conveyance declared void by statute, 118.

implied repeal of act forbidding justices to take cognizance of cases

involving, 199.

when no part of act, 58 and note,

part of act, 58 n., 59.

» an aid in construction, 58-59, 295 n.

referred to in body of act, 59.

under constitutional requirement as to contents, &c., 59.

cannot control, limit or extend clear meaning of statute, 59.

(apparent exception, under constitutional provisions, ibid.)

constitutional provisions as to, 527, 536. See ImfIiIES AmxnI^
ment, Implied Bepeal.

of articles, &n., in constitution, 512. See Headings.
To all intents and purposes, 403.

Tobacco, liability for having adulterated, 132 n.

dealer in, omission of, to paint name over entrance, 457. See
License

Toll-bridge, acts authorizing, 349. See Repair.
TOLLS, constrnction of act as to letting of, 225.

certain acts relating to payment of, 217.
act relating to, 304.

permitting charging of, 349.
wliat involved in right to take, 424.
company authorized to levy, within specified maximum, need not

exact uniform, 444.
Ton, 362.

Tools, act exempting, from execution, 261.
Torts, trespaxses and other injuries, 405 n. See HvHBAin).
To the pryudiee of the purchaser, 337.

testify, 419 n.

wit, 400.

Town, 321 n.

Towns, when included by eities, 37.
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Toumship, 518.

meetings to be held in said county, 23.

TOWNSHIP authorities, no right to settle with railroad company for taking
' public road, 100.

organization, see Sxtbmission.
rates, efiect upon contracts of townships of failure of supervisors

to give taxpayers opportunity to work out, 268.
supervisors, remedy against, for neglect of statutory duties, 467.

Towpath, see Notice, Repair, Tolls.
Trade, 350 (Addenda).
Trade, strict construction of acts in restraint of, 349.

regulating, 342.
Trader, 378. See Marbied Women.
Train of cars not a structure, 73.

TRANSCRIBED act, fluctuation in construction of, 371.
adoption of construction of, 371.

before amendment, 371.
constitutional provision, 530.

Transcript of judgment, when execution cannot be issued on, 14 n.

Transfer, 365.

Transfer of judgments, effect of act allowing, 14. See Annulment, Assiom
MENT, Stock.

Transferee of stock as collateral security, see Owner, Pledgee.
Ti-ansportation company, 350 (Addenda), 404.

TRANSPOSITION of clauses in statutes, 13, 318 and note. See Collocation.
constitution, 507 n.

proviso, 318.

words, 318 and note.

Traveling agent, sales by, 174 n.

Treason, 169 n., 335, 494.

Treasurer, see Attachment.
Treasury, see Departmental Usage.
TREATIES, presumption against intent to violate, 175.

duty of court as to clear violation of, by enactment, 175.

not to be violated by constitution of state, 523.

Treble damages (see Punitive Damages), construction of act giving, 129.

Trees, cutting of, in assertion of right, 131. See Co-tenant.
when not proditcts or vegetable productions, 406.

Trespass—trr^asserg, 320.

TRESPASS, when, lies against railroad company taking land, 164 «.

by entering or being, 382.

by persons firing from highway, 337.

sheriff in oflScial capacity, when misdemeanor, 79.

committed under mistake, 129.

in assertion of right, 131.

certificate of judge for costs in, 247 (Addenda).

Trespasser, when corporation taking land under right of eminent domain la,

154 m.

Trial and determinaiion, 381 n.

Trial, by battle and grand assize, 494.

public, see Accused.
Tricycles, 335.

True, 441 n.

Trust arising vmder deeds, mils, or in the settlement oj estates, 122.

fimd, 90.

TRUST, construction of act declaring that a, shall be deemed discharged after

twenty-five years, 178.

requiring registration of bill of sale subject to, 137.

debt arising from, within statute limiting lien of debts, 17.

unattested paper not creating a binding, not within statute of mort-

main, 144.

55



866 INDEX.

[The reference is to seoUong.]

TRUSTEES, when ovmera, 96.

construction of act validating sales by, 385.

of absentees' estates, effect of appointment of, 120.

See Corporations, Validating.
Trusts, 122.

Turkeys, see Dead Ani'IAL.
Turn cattle loose, 378.

TURNPIKE company act authorizing, to abandon portion of road, 122.

construction of act as to erection of gate witnia
limits of town, 85.

special act as to, repealed by general, 230.

constrnction of act relating to, 206.

implied repeal between acts relating to, 205.

road in public road, 75.

r* nains public road upon forfeiture of charter, 75 n
See Obstrcotion, Tolls.

Two, 302.

or more, 358.

Ubi dwjB corUrarias I igea tunt, semper antiqua obrogai nova, 182.
Ultra vires, acts of corporations, 354.
Unadulterated, 40}.

Uncertainty, ca>J8W of, 26 n.

DNCONSTITMJONAL act (see Constitutionalitt), statute attempting to

validate acts done under, 521 (Addenda).
repeal by, 192 and note,

amendment, effect of, 195.

decision of foreign court declaring act, not binding
in construction of transcribed act, 371.

proviso, effect of, in interpretation, 35 »., 50 n.

statutes, 180, 538.

when only, act can be declared, 524.

Vl?' ONSTITUTIONALITY (see OBDiNANCJes), when not to be inquired

into by ofiScers charged with acting under
statute, 136 (246).

partial, 538.

Undtr, 29V.

the restrictions and limitations herein provided, 294.

Uruiertaken, 241.

Unencumbered real estate, 102.

Unexpressed intention, 417 ei seq., 509.

Uniformity of taxation, 540. See Tolls.
Unintentional omission, see OlossiON.
UNITED STATES courts, 159.

act prohibiting purchasing of land on account of, 145.

not a person under statute of wills, 167.

bound by state statute of limitations, 164 n.

See Constitution, District Court, Federal Courts, Gov-
ernment.

Uniow/ul, 119.

or forcible entry, 381.

Un/jfinfully and mllfully, 119, 131.

taHng a girl under sixteen years, &&, 131,

Unl 18, 431.

otherurise provided, 513 n.

he shall prove at the trial, 282.

when otherwise provided, 219.

Unmarried man, when householder, 92.

Unreason (see By-Laws, Ordinances), presumption against, 245-250, 258 n.

Unreported Judicial decisions, 368.
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Unsafe and improper carriage, 132.

Unseaworthiness, liability iiom, 35.

UntU, 431.

its works art completed and liable to assessment, 299.
such person can be removed, 299.

Unusual meaning given to particular words to accomplish intent, 295.
Upliold, duty of court to, the various acts and parts of acts, 182, 210, 524.
Upon . . . ,

318.

USAGE, 34, 357-364. See Contemporaneous, CnsTOMS, Depabtmbntai,,
Pbopessional.

age of, 359.

at variance with plain meaning of statute, 361.

character of, to amount to contemporaneous construction, 361.
may control common law, 361.

particular, 362.

in construction of constitution, 527-528.

Usages among merchants, 362 n.

Use, 337, 338.

Use and reason of fbrmer law, construction should be as near, as possible, 118.

Used, 334.

for cordage, 384.

in navigating the waters of the state, 262 n.

Uses and trusts, 122.

USURY, construction of laws concerning, to avoid evasion, 138.

two acts relating to, 217.

and equitable restriction of laws, 324.

notice of, 117.

mere error in calculation is not, 119.

who may take advantage of, 137.

estoppel against asserting defence of, 448,

effect of repeal of act on defence of, 483 n.

See Indoeseb, Purchase-money Mobtoaoe.
Uti loquitur tndgus, 76.

Utteirly frustrate, void and of none effect, to all intents and purpoiei, 269.

void and of none effect, 449.

Uxoricide, see Husband-mubdeb.

Vacancy, when court, in election contest, may declare, 419 n.

constitutional provision au to power of executive to fill, 514.

Vagabond, 73.

Valid, 115.

VALIDATING STATUTE (see Curative) as to deeds acknowledged in

another state, 110.

as to conveyances, 115.

sales made in fiduciary capacity, 116.

confined to acts within jurisdiction, 386.

attempting to legalize acts done under ancoB-
Btitutional statute, 521 (Addenda).

Validity of statutes, see Constitutionality, Unconstitutionai,.
tax rate, collateral inquiry into, 246.

Valuable security, 338 and note.

Valuation list, see Tax List.

Value, 367.

of the ship, 350.

and her aippurlenanees, 360.

Variations of language, see CiiANaB.
Vault, see Bubyino-vaxtlt.
Vehicle, who is ovmer of, 96.

Vendor's lien, see Lien.
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Venue, acts relating to change of, 288, 314.

origin of rule as to change of, 327.

See Change, Permissive Words.
Verba carlarum fortius aceipiunlur contra proferentem, 354.

rclala inesse videntur, 18i n.

Verdict, amendojent of declaration after, 108 n.

Vessel, 13. See Damage, Injury, Ship.
Vessels itsed in navigating the waters of the state, 262 n.

Vest, 120.

VESTED EIGHTS, acts affecting, 273-276, 283, 284.

none, in defects of the law, 285.

right to sell liquor, 150 (Addenda).
See Inchoate Eights, Municipal Corporations, Reiko-

ACTION.
Vestrymen, 115.

Victualing stores, destroying the queen's, 494.

houses, Implied repeal between acts for regulation of, 216 (Ad-
denda).

Viewers, construction of act permitting court in certain cases to appoint, 160.

See EoAD Law.
Violation, see Charter, Constitotion, Contbact, Duty, International

Law, Natural Law.
Vitiated or adulterated, 248.

Void—voidable, 269, 270.

Tbid, 48, 444 »., 450.

and of none effect, 118, 269.

to all intents, 36.

and purposes, 378.

and not availahle . . . for any purpose, 269.

VOID and illegal, distinction between, 449.

what is absolutely, 270.

relatively, 270™.
effect of being, 270.

contracts, see Contracts.
portion of act not disregarded in construction, 50 n.

proceedings treated as voidable for purpose of certiorari, 152 ».

Volenti non fit injuria, 473.

Voluntary, 403.

Voluntary conveyances, act invalidating, 296.

Vote, casting, 13.

assessment and payment of tax, as qualification for right to, 143, 385.
Voter, notice of objection to, 105.
Voters, 388 n. See Registry List.
VOTING (see Cumulative) for ineligible candidate, 114 and Addenda.

illegal, 334.

payment of tax as condition of, 385.
prerequisites to, 432.
residence and other constitutional qualifications for, 514, 519.
papers, see Election Officers.
married women debarred from right of, though /emo/es permitted to

vote, 115.

WAGEE, construction of act declaring null and void, 137 n,

acts prohibiting, to avoid evasion, 138.
relating to, as prospective, 274.

on primary election, 335, 340 n.

outside of state, 138.

See Stock Jobbing.
Wager-policy, 138.

Wages, bin, bZ\.
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W&ges, acta preferring, 350. See Labor Claims.
forbidding attachment of, go to jurisdiction and cannot be

waived, 447.

Wagon, 103. See VEHiciiE.
WAIVER, none by prisoner, 446.

of statutory provisions, 444-447. See Wages.
provisions capable of, to be invoked only by party within gist, 444 n,

of summons and defects in summons, 445.

what is not, of time allowed for filing affidavit of defence, 46.

of constitutional provisions, 537.

War, not a suspension of statute, 4^4. See Secretary.
Warehouseman, wharfinger, or other person, 406.

Warehousemen, act relating to receipts by, 446.

Warrant of attomm/ orjudgmemt note, 400 n.

WARRANTS of attorney for confession of judgment, executed in one state

for use in other, 116.

construction of act de-

claring, void, 116.
• unsealed, 435.

See Distress Warrant, Land Warrant, Landlord's War-
rant.

WATER, backing, upon land of another, 75.

fouling of, 133.

grant of right to conduct, over another's land, 79 (Addenda)
company, see Stream.
rates, or rents, are not taxes, 73 n.

works, see Public Property.
We the People, 511.

Weapons, see CioNCEALED.
Week, 389.

fractions of, 389.

Weights and measures, acts relating to, 18, 336. See BUYBB, SOALXS.
Wharf, 424.

Whatever else may seem necessary . , . in the premises, 411.

When, 431.

any judgment is obtained, 272.

othenirise exjn-essly provided, 219.

the sum adjvdged . . . exceeds, 245.

Whenever reguired to do so, 10.

Wherever found, 169 (Addenda).
Which, 414, 532.

Who shall come in the state, 321.

Wholesale store account, 76 n.

Whole subject, see CouMON Law, Revision.

Whose, 414.

Widoa andfamily, 100.

WIDOW is not vdfe, 90 m.
- . u ji . .

construction of acts giving exemption to, out of husband 8 eetaM,

100, 101, 388 n.
, u u j ,=4

action by, against railroad company for death of husband, 164 n.

Wife, 40 71.

WIFE of person gone to sea, 12.

when, may file libel in divorce, though minor, 17.
_

_

acknowledgment by, to take debt out of statute of limitations, 106.

act giving to, the earnings of her labor, gives no claim for work done

for husband, 123.

prohibiting sale by, to husband, 145.

giving damages to, for sale of liquor to husband, 371 n.

when not included by person, 385.

See DowBR, Husband, Married Women, Mortoage, Widow.
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Will, what coustitutes, 348.

WiMful, 119 and note.

default, 47.

WiMfuUy destroying, 264,

false claim, 119.

trespamng and refusing to quit, 134.

WILLS, attestation of, 62.

execution of, in presence of two witnesses, 20.

signature to, 52, 348.

act providing that, to be constructed as if made immediately before

death, 80, 120.

empowering aU persons to devise by, 116.

not in contemplation of marriage, 120.

unattested paper accompanying, 144.

peram, in statute of, does not include state or United States, 167.

cumulative methods of contesting, 218.

act affecting execution of, construed prospective, 274.

presumed to be made with reference to existing laws, 274.

land held by married women under, taking effect befojp enabling
act, 278.

declaratory rule of construction held retrospective, 284.

prospective, 292.

equitable restriction of act relating to, 324.

requirement to sign at the end thereof, 348.

act regulating execution of, by married woman, 348.

execution of, 349.

See BECiTjESTa, MARRrBD Women, Re-publication.
Window, selling beer through, 144.

Wine, act forbidding sale of, except by grower on his own premiats, 97.

Winegrower, held not indictable for selling without license, 397 m.

Wisdom of legislation not for courts, 72.

With the rank of colonel, 80.

same horses and carriages, 304.

Within, 392.

eight days after the decision, 443.

three months before the commencement of the impri»ommemt, 296.
Withtmt a keener, 51.

license, 213.

Witchcraft, 494.

WITNESSES, when, need not subscribe will, 20.

disinterested and credible, 20 n,

incapacity by reason of felony, 240.
strict construction of act disqualifying citizens from being, 341.
acts relating to competency of parties to be, 77, 80, 126, 128, 374.

requiring, to answer self-criminating questions, 380.
twelve, to marriage, 437.

attachment to bring in, 419 n.

constitutional provision that accused be confronted with, 620.

as to qualifications of parties as, 626.
Wood, act relating to measurement of, 441.
Wooden houses, see Building, Erecting.

Word, effect to be given to every, 23, 265, 413.
WORDS, multiplicity of, 886, 531.

in different parts of statutes referred to their appropriate connec-
tions, 416. See Beddendum, etc.

and phrases frequently used in statutes, some, 388-395.
importing masculine gender, see Masoumne.
of inheritance, see Inhbbitance.

See Association, CHAsaB, Same
;
{and for construction ofparticular words,

phrases and expression, see the same italicieed througlutut index.)
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Worklume, 73.

Work) of internet imprmement, 9S.

Wmmd, 402.

Wreck, 322.

WRIT of attaint, see Juror.
de lunatieo inquireiido, costs iipon, 108.

of error, act giving, to judgment of lower court on quo uarranfo, 125,

in criminal trials, 12d
when inapplicable to pending causes, 290.

when incident to new remedy, 154.

See Curative Act, Review.
service of, see Copy, Sunday.

Wrong, presumption against intent to permit advantage from, 261, 267-270.

literal construction allowing advantage, &C., 11.

Wrongful, 119 n.

Year, 389.

Tea's, 320.

Yoke tl mm, lOa
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