Introduction

It has already been discussed
that an agreement results from
a proposal by one party and its
acceptance by the other party.
We have already discussed

and

We

offer, acceptance

consideration in detail.
shall now discuss in detail the
elements which constitute a
valid contract enforceable in

law.
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10 of the
Contract Act, 1872 provides

Section Indian
that an agreement in order to be
a contract, must satisfy the

following conditions:

YRAG gfdar sffafam, 1872
Dl URT 10 & SFER, fdbdl
g @ dfdar 89 & fou
frafafed |l & Q@ A
3{TIRTF :

must be

(1)

competent to contract;

the parties

(1) UYHRI B HEY HRA
& foTT e g1 1T

(2)

free consent of the parties;

it must be made by the

) U8 UHHRI BHI WA
ggHfa @ far mar g1 =T

3) it must be made for a

lawful consideration and with a

lawful object;

3) U dY ufdwd aur qy
Jexd & fou fobar mar g
el

(4) it should not have been

expressly declared as void by

law.

4) FTWHIHEGRTUTFIY
A UINd 7l fobar mar g




3.1 Capacity to contract

Meaning: Capacity refers to the
competence of the parties to
make a contract. It is one of the
essential elements to form a

valid contract.
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Who is competent to contract

(Section 11)

38y P & (¢ B WeM §
(YRT 11)

Every person is competent to

contract who-

Udd Afad fdal H- & [old
e § Si—

(A)

majority

has attained the age of

(A)  TIIHAl DI 3G U HR

ek

1s of sound mind and

(B)

(B) WX AR dTdl g 3R

©)

contracting by any law to

is not disqualified from

which he is subject.

(© 98 39 fodl it &
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(A)

India, the age of majority is

Age of Majority: In

regulated by the Indian

Majority Act, 1875.

(A)  TIHl DI A YR H
JID AT B Y YR Tl
iffaw, 1875 gRT Fafa gt
gl

Every person domiciled in
India shall attain the age of
majority on the completion of
18 years of age and not before.
The age of majority being 18

years, a person less than that
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age even by a day would be

minor for the purpose of

contracting.

& I U 3D HHT ST |
TIH & HINA/IATIS Pt
fufa o defia fafe

Law relating to Minor’s

agreement/Position of Minor

TIPS D JHESI A/ 3UTID
ot R T Faferd HrA

1. A contract made with or
by a minor is void ab-initio: A
minor 1s not competent to
contract and any agreement
with or by a minor is void from

the very beginning.

1. A & Gyl
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TP gRI1 fbar mr w8 off
JAST Y& A & LA B8

In the leading case of Mohori
Bibi vs. Dharmo Das Ghose
(1903), “Mr. D a minor,
mortgaged his house for Rs.
20,000 to money lender, but the
mortgagee 1.e. money lender
has paid him Rs. §,000.
Subsequently the minor had
filed a suit for cancellation of
contract. Held the contract is
void as Mr. D is minor and
therefore he is not liable to pay

anything to lender.

URIS AMA Mohori Bibi vs.
Dharmo Das Ghose (1903) ff,
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W Pl 20,000 & T TH
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RATYR Siufd AEHR 3 I
28,000 &1 faU| a1g & ArafenT A
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2. No ratification after

attaining majority: A minor
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cannot ratify the agreement on

attaining majority as the
original agreement is void ab
initio and a void agreement can

never be ratified.

YDl Ut B & 916 bl
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I I B R
g &1 v AR el
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Example 1: X, a minor makes
a promissory note in favour of
Y. On attaining majority, he
cannot ratify it and if he makes
a new promissory note in place
here the new

which he

of old one,
promissory note
executed after attaining
majority 1s also void being

without consideration.
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3. Minor can be a beneficiary
or can take benefit out of a
contract: Though a minor is
not competent to contract,
nothing in the Contract Act
prevents the minor from
making the other party bound
to him. Thus, a promissory note
duly executed in favour of a
minor and can be sued upon by
because he

him, though

incompetent to contract, may
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yet accept a benefit.

A minor cannot become partner
in a partnership firm. However,
he may with the consent of all
the partners, be admitted to the
benefits of partnership (Section
30 of the Indian Partnership
Act, 1932).

Uh AU WEieRl BH |
TR & 9 TobdT| BIelifep,
Tl 9IeRl @ Jgafd ¥ 39
et & it § i e
S el § (R HHERT
S{TAFTIH, 1932 Bt YRT 30)

Example 2: A mortgage was

executed in favour of a minor.

Held, he can get a decree for
the enforcement of the
mortgage.

3aIeRUT 2: Ueh ATETferT & uef #
Sy Fufed fear man fAol
ol i 98 dye & Uad= & fog
ST U R I ]

4. A minor can always plead
minority: A minor can always
plead minority and is not
stopped to do so even where he
has taken any loan or entered
into any contract by falsely
representing that he was major.
Rule of estoppel cannot be
applied against a minor. It
means he can be allowed to

plea his minority in defence.

4. TSN SHRT 37Uy hl gId]
B Gl © SR U
U U (FATEIRT §F) Bl
aTaT R FHdl § SR I T
B F ABT AT ST Jebell, HA
& I W B e IR
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U4 g9 H U 3Ry Bl
ST o P 3 BT 8

Example 3: a minor has falsely
induced himself as major and

contracted with Mr. X for loan

3280 3: Uk AEIeR] 3 ¥9d
HI afer SaeR ft x 9
320,000 T BT forar] oig ot X




of 2 20,000. When Mr. X asked
for the repayment A denied to
pay. He pleaded that he was a
minor so cannot enter into any
contract. Held, A cannot be
held liable for repayment of
amount. However, if he has not
spent the same, he may be
asked to repay it but the minor
shall not be liable for any
amount which he has already
spent even though he received
the same by fraud. Thus, a
minor can always plead
minority and is not estopped
from doing so even where he
had produced a loan or entered
into some contract by falsely
representing that he was of full

age, when in reality he was a

minor.
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5. Liability for necessaries:

The case of necessaries
supplied to a minor or to any
other person whom such minor
is legally bound to support is
governed by section 68 of the
Indian Contract Act. A claim
for necessaries supplied to a

minor is enforceable by law.

5. aWH a3l & for
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But a minor is not liable for
any price that he may promise
and never for more than the
value of the necessaries. There
is no personal liability of the
minor, but only his property is

liable.

AT 39 g™ @ fag
3R gl il Sl 98 o &1
aral &R ghdl § 3R ot off
I DH X3 & IRAfdD oo
T 3fftrep & forg ITRerdl et
gIdT| AT &I dig Afaaid
qudl 78l B, 9fcd Ppad
Iga! U gt ITRard gid 3|

To render minor’s estate liable
for necessaries two conditions

must be satisfied:

ASIfeNT &t Uiy &I ATaRTD
axgell & for ITREr™ d&vM
2q &l Xdl BT R ST AT
2

(1) The contract must be for
the goods reasonably necessary
for his support in the station in

life.

() orfsy 3 TG & faw
BT AT Sl b Sia TR &b
AR b Ta=-q19or & ferg

3Id TU T AT Bl |

(1) The minor must not have
already a sufficient supply of

these necessaries.

(i) SfOUEH B UH o
MaWH a3 ! Ugd o
Taie 3gfef el g+ =nfeu

Necessaries mean those things
that are essentially needed by a
minor. They cannot include
or costly

luxuries or

unnecessary articles.
Necessaries extend to all such

things as reasonably persons

AS axgl I R 3
det ¥ g off el AmenferT &
fole sfdd siaws gl 99
faeTRrar ot, gt a1 SHag D
¢ fAE 8 gl 3avad®
axgelt d 9 Wit IS ot €,




o e

would supply to an infant in
that class of society to which
the infant belongs. Expenses on
minor’s education, on funeral
ceremonies come within the
of the

scope word

‘necessaries’.

[ST% T i arel ofeRd 39
IS & & AT B
I HRIG, S a8 Tafid
2| ATIfenT BT fRrem W g1 ara
g qdT SifcdH TR dddt Td
'JTIRAH a3 & SfId 3Td
gl

The whole question turns upon

the minor’s status 1in life.

Utility rather than ornament is

the criterion.

QRT U ATSICRT 1 Sita--Rfd
W R s g1 I, |
f3 3TN, SHHT AUCS ¢

Example 4: Shrich being a
minor purchased a laptop for
her online classes of X 70,000
on credit from a shop. But her
assets could pay only X 20,000.
The shop keeper could not hold
Shruti personally liable and
could recover only amount
recoverable through her assets

1.e. upto < 20,000.

JaIER0 4: 8= ArarferT 84 &
BHRUT UAT AT BTl &
felT 270,000 &1 TH AU
IYR R TH ghM I TWied! gl
df ITH! Jull I dhad
320,000 Bl gbIY S Ibd U

GPMGR Yfd P! afaad &u 9
IR T8 38 GhdT AT 3R

hdd IYP! YUl & qremy I
I B S b drat ARy
314fd 220,000 IF B TYA B
T T

6. Contract by guardian -
how far enforceable: Though
a minor’s agreement is void,
his guardian can, under certain

circumstances enter into a valid

6. SffyyIgd gRI fbar
38y - by Iar & vaa-a:
g Sfauh BT Y YA
gidr g, bR ot ST 3ifirTae
P URfUfaal 4 siaaws ot




contract on minor’s behalf.
Where the guardian makes a
contract for the minor, which is
within his competence and
which is for the benefit of the
minor, there will be wvalid
contract which the minor can

enforce.

3R ¥ TdH dY 3IY PR Tl
gl SRl SMNUG® Sfau® &
fu T ofgeYy dHRa1 @, o
D! HAGR-FAT & iR |
3R 3T & fod H Y, 981 98
U dY Y BT, oI sraae
vafad dHR bl g

But all contracts made by
guardian on behalf of a minor
are not valid. For instance, the
guardian of a minor has no
power to bind the minor by a
contract for the purchase of
immovable Property. But a
contract entered into by a
certified guardian (appointed
by the Court) of a minor, with
the sanction of the court for the
sale of the minor’s property,
may be enforced by either party

to the contract.

AT HIHHITD GRT TSI
Bl 3R I fbu mu It srgey
dy gl gldI IaERU P g,
TSN o 3MTHHTaDh I 3d
Hufty &1 Wig & forw fbu e
ey GRI AENeHT & e
IR BT HYPR G gl
dfb IR gRT fged
T YIS GRT, AT
D1 3gafd 9, raTferT & Jufd
@1 fashl & forg fobam T erey,
sy & fobell i uar gRI AN
BRI o Gl & |

7. No specific performance: A

minor’s  agreement  being

absolutely void, there can be no

question of the specific
performance of such an
agreement.

7. TafR1s ureH =8t ArarferT &1
T QUia: I B & HRUT,
W T & R arem @
BIS UY Bl Tel STl

8. No insolvency: A minor




cannot be declared insolvent as
he is incapable of contracting
debts and dues are payable
from the personal properties of
minor and he shall never be

held personally liable.

GTaIal & o offey &R |
&M TaT § adu @ Rl
ATSTTAT 1 AfdaiTd Fafrl 9
3T gt § SR S wft oft

AfFNTd Y I ISRt T8l

oeXdl STl

9. Partnership: A minor being
incompetent to contract cannot
be a partner in a partnership
firm, but under Section 30 of
the Indian Partnership Act, he
can be admitted to the benefits

of partnership.

9. IR T 3au%® dfdal
XA T oM §H & BRI
et B # Hrfier e &
Hhdl, Afpd HRA TSR]
AT Pt 4RI 30 & Sfavia
SV UEert & @i § gfefed
fopam ST T |

10. Minor can be an agent: A
minor can act as an agent. But
he will not be liable to his
principal for his acts. A minor
can draw, deliver and endorse
negotiable instruments without

himself being liable.

10. ATEIfeRT fYHdl (Tsie) |

ghdl g T ArdlfenT bl

% 4 0 H R THal g
qifcb a8 31U Braf & forT soH
gy ([ORme) & ufd Sarar!
T8l BN Uh  AreifenT Wy
JRer! gU fod1 Repre feradl
(Negotiable Instruments) Cal
forg Wevan 8, Wi bar § 8RR
T () T 9ol 5|

Example 5: A minor can have

an account in the bank. He can

draw a cheque for his

3210 5: Uh ATSIeNT s o
WAl TG gbdl gl 98 AT




purchases. But he shall not be
liable for cheque bounces nor
can he be sued under court of
law for any fraud done from his

account.

IHpdl gl Afed I 969 g
TR 98 ITReRI Tgl gRT 3R A
B 9P Wd 9 fHu MU fmedt

YRATYST & o 39 W e
o gehaHT IdrT off Il § |

11. Minor cannot bind parent
or guardian: In the absence of
authority, express or implied,
an infant is not capable of
binding his parent or guardian,
even for necessaries. The
parents will be held liable only
when the child is acting as an

agent for parents.

11. Orar-foar o
UGS Pl d1H Gl PR
Hohdl: WY 7 fAfgd SIfYPR &
YT T, T TSR 3T Hral-
O a1 SfNUTaS DI, 3a=TD
axgsil & fau o, areg s o
e g1 giarl Acr-foar aui

IR B 99 s Ardr-fuan

S IGHNE

P Toic & ¥U & B P G

gl

Example 6: Richa a minor
entered into contract of buying
a scooty from the dealer and
mentioned that her parents will
be liable for the payment of
scooty. The dealer sent a letter
to her parents for money. The
parents will not be liable for
such payment as the contract
was entered by a minor in their
of their

absence and out

knowledge.

3CTERUI 6: BT, Sl U ATSIerT
off, 4 SR ¥ T Wl Wil
&1 ey fHar iR sarn f&
d & YIaH & o I
qTdT-fUdT SReri 8| Sier A
0 & fou 9% Ardr-fuar &
CER G CIRS R UGB KD
3y Teh TGN GRI 3]
U & 3R 3! THHR
o fomT T Tram T




12. Joint contract by minor
and adult: In such a case, the
adult will be liable on the
contract and not the minor. In
Sain Das vs. Ram Chand,

where there was a joint
purchase by two purchasers,
one of them was a minor, it was
held that the vendor could
enforce the contract against the
major purchaser and not the

minor.

HGard ey U AHd H 3rgdy
& U oo IwRerl ghm, |
f& @RI Sain Das vs. Ram
Chand AT\ A H, 58T &I WIIGRI
GRT Tgad WG &1 5 A 3R
38 ¥ U Araient o, g vl
fear war fo5 fasean orfey @
$ad IIH WIGR & [dvg
AN R Tl &, 9 o Arafert
& favs|

13. Surety (Guarantor) for a

minor: In a contract of
guarantee when an adult stands
surety for a minor then he
(adult) is liable to third party as
there is direct contract between

the surety and the third party.

13. 3{dTWH & fU SHMAER
(TRER): TRA & 3y & 5a
Dz TID [Hdl HTaD & oy
SHMJGR §9dl 8, d9 dg
@O%h) dER U& & Ufd
SRl dd 7 e
SHMAER 3R TR Ug & o9
g S Bia 3|

Example 7: Mr. X guaranteed
for the purchase of a mobile
phone by Krish, a minor. In
case of failure for payment by
Krish, Mr. X will be liable to

make the payment.

IaTRRUT 7: 4t X A U ATaIenT
$HWT gRT HISgd B 1 WRIg
& fou TRE 1 P gR
YA 34§ [A%wd ga ai
fRufa &, ot X yram & & fog
REREGIRUL

14. Minor as Shareholder: A

minor, being incompetent to

14. G & ¥U H WRYRP:
TTTfenT, fdeT B3 | 31e™ g




contract cannot be

shareholder of the company. If

by mistake he becomes

the

a

member, company can

rescind the transaction and
remove his name from register.

But, a minor may, acting

though his lawful guardian

become a shareholder by

transfer or transmission of fully

paid shares to him.

e §F Ol §, O HUT 39
-3 B € B bl § 3R
3IPT A AR F gl bl
gl dfpd, &I S dY
YIS & HITH H I A
R QU U ¥ IHdl WRI &
SRl AT
YRYRS §1 IHT 7 |

TJhHUl  GRI

15. Liability for torts: A tort
1s a civil wrong. A minor is
liable in tort unless the tort in
reality 1s a breach of contract.
Thus, where a minor borrowed
a horse for riding only, he was
held liable when he lent the
horse to one of his friends who
jumped and killed the horse.
Similarly, a minor was held
liable for his failure to return
certain instruments which he
had hired and then passed on to

a friend.

15. 3UPHT (CI¢) & oY I
e TP g Tad FY g1 U
TeiferT efé & forg STRart
gIdT 8, 59 I % a8 2ic araa
o Sfdar o1 Iy | gl 3,
gl U ATEIeRT = dhad JaRI
B3 & foly Ueb HlsT IR feray,
J81 IY IR ST 7T ofd
39 98 TIST 3U- U g B T
S| 3 UHR, T TSR Bl

371 $T IUBRON P d0g A
HH & g off SRerl s
a1, o 39 v o feram o
3R 91¢ # oA i &1 ¢ faa
|

(B) Person of sound mind:

(B) YA HfKIh qTell Afe:




According to Section 12 of
Indian Contract Act, “a person
is said to be of sound mind for
the purposes of making a
contract if, at the time when he
makes it 1S capable of
understanding it and of forming
a rational judgement as to its

effect upon his interests.”

12 & 3R, “fodl Afdd &t
fae 1 & I W T
AfTSH are ®gl 3 dl §, afg
fore g a5 wfdar oeal g, 99
JHg 98 399U quT s
30 Rl IR S drcl gHE &
ey ¥ qohad g s |
HeH Bl

A person who is usually of
unsound mind, but occasionally
of sound mind, may make a
contract when he is of sound

mind.

Sl Afdd I fasd aiass
&1 BT 8, Afep paft-apdt Ty
ORI &1 5 ol §, 98 W
RIS B AT T Y DR
qH g

A person who is usually of
sound mind, but occasionally
of unsound mind, may make a
contract when he is of unsound

mind.

ol Afad IHId: W Al

@1 gl g dfbd H-Ff
faa Ak &1 81 91T 3, 98
fapa Ofirs & sEwr o
3 PR gl |

Example 8: A patient in a

lunatic asylum, who 1is at
intervals, of sound mind, may

contract during those intervals.

3GTEXUT 8: UNTEa H g+ dTdl
T M, O THY-THY IR WY
aRas &1 g S §, 94
JRTA & TRE SIEY I
qHAT g |

Example 9: A sane man, who
1s delirious from fever, or who

is so drunk that he cannot

3aei0l 9: Uh W™ HRISH
grell Afed, Sl R & HRUI
AT & (GRATH 8, 1S 31




understand the terms
contract, or form a rational
judgement as to its effect on his
interests, cannot contract whilst
such delirium or drunkenness

lasts.

T H gl fb a8 Srdy Bl Tl
B! YUY 7 Tb, 3T 3T fEal
R G UYE & ey o
doed g 9 R AP, 98
T} YTy AT =R B ST |
b 3fJeY 8l DR bl |

Position of unsound mind
person making a contract: A
contract by a person who is not

of sound mind i1s void.

3R HRTSh Tl Al gRI
foban T SreY: Sl fad Ww
HRTSH BT QI 8, IdPb GRI
o T Sy I BT & |

(C) Contract by

disqualified persons

(C) 3Ny faqdl gRT e

Besides minors and persons of
unsound mind, there are also
other  persons who are
disqualified from contracting,
partially or wholly, so that the
contracts by such person are
void. Incompetency to contract
may arise from political status,
corporate status, legal status,
etc. The following persons fall
in this category: Foreign
Sovereigns and Ambassadors,
Alien

enemy, Corporations,

Convicts, Insolvent etc.

3! R fdpa dia ard
el & SHfdRed PO 3
Hfad W g0 § S QPT?I: gl
HiRIH U I 3IdY IRA &b
fer el gld €, sufe @
el gRT fbT T SR [
g &1 3y P B SR
oo Rufa, Fofia R,
DI RUTA 3n1fG & BRU Ia=
gl gl ¢ | Fafifed safed 59
o H of7d € fae=h whe iR
IJoigd, T faexh, A,
QISRYe: oaferd, fearferar ofc|

Definition of Consent

according to Section 13:




“two or more persons are said | “

to consent when they agree
upon the same thing in the

same sense.”

gl ¢ 9Tl BBl S1dT § oF
dUH B §d W TH ot A H
HgHA BId g "

Parties are said to have
consented when they not only
agreed upon the same thing but
also agreed upon that thing in
the same sense. Same thing
must be understood as the
of  the

whole content

agreement. Consequently,
when parties to a contract make
some fundamental error as to
the nature of the transaction, or
as to the person dealt with or as
to the subject-matter of the
agreement, it cannot be said
that they have agreed upon the
same thing in the same sense.
And if they do not agree in the
same sense, there cannot be
cannot

consent. A contract

arise in the absence of consent.

T&HRI &I JeHd gl oIl §

W9 d 9 Hdd TH @ 9d WX

qeHd g, 9fcd 39 91 &I Th
gt o 7 oft WieR #¥ 1 “uw &
g’ &1 3 gHEld B HYul
forg-axg ¥ g1 uRumRasy,
o fobddt 3aY & UGHR oH-
3 o Upfa, Tefda wfad a
A & favg-axg & Iy A
PIE qEd e R Fod &, 9
gg el dal ol gbdl fb d Tk
g 9 R S & o § TgHd
gU B R Al 3w & o A
EHd 781 &, O GeHfd "a! "=
STl wgafd & ua | Bis
37SY I g1 Bl Yebal|

If two persons enter into an
apparent contract concerning a
particular person or ship, and it
turns out that each of them,
misled by similarity of name,

had a different person or ship in

gfg &l Afaa fhel faviy safaq
g1 SN & geY H Th Ts
38y HRd §, AR d¢ § ¥
OdT Iddl § b 1 & gHEa
b HRU YA BB GHI & F




his mind, no contract would
exist between them as they
were not ad idem, i.e., of the
same mind. Again, ambiguity
in the terms of an agreement, or
an error as to the nature of any
transaction or as to the subject-
matter of any agreement may
prevent the formation of any
contract on the ground of
absence of consent. In the case
of fundamental error, there is
really no consent whereas, in
the case of mistake, there is no

real consent.

T 3CHT-3{e] Hfdd T S8l 9,
dl 3% &9 B ey ARdd
¥ 7eY S i 3 erufq T €
fogR aret T8 Y1 S UPR,
forelt THeld & =1af | SRy,
7 fbefl -3 Bt Uopfa srar
el T & fowa-asg &
ey ¥ Ffe ot ggafd & siurg
& YR W fddl ey &
ffor & e Twdt g1 Aifcie
I & AW d ardg H @i
HgHld T8l §idl, Sefd Y &
ad W dRdfde ggdfd sl
gl

As has been said already, one
of the essential elements of a
contract is consent and there
cannot be a contract without
consent. Consent may be free
or not free. Only free consent is
necessary for the validity of a

contract.

o o Ugd & el off 9@ g,
Y o I dcdl § 9 Th
Tgafd § iR Weufad & o
Pl gEY TEI B Tl
TeHfd W 8 bl § I1 Wad
T8l B Ybdll Had WdA
TeHfd g 3 P aedl & g
3T g

Definition of ‘Free Consent’

(Section 14)

IWWad UgHfd Bt gRHTYT
(YTRT 14)

Consent is said to be free when

it is not caused by:

ggdfd &l Wdd Hgl Sidl ¢ s
g8 fFufafad sRoi 3 Iad 7
gs gl




1. AP, ol & 9RT 15 ©

1. Coercion, as defined in
Section 15; or gRyIRG §: a1
2. Undue Influence, as | 2. &Iﬁﬁlﬁ UHT4q, o T f URT

defined in Section 16; or

16 T gRyIg & a1

3. OmEr o f6 uRT 17 |

3. Fraud, as defined in
Section 17; or gy g a1
4. Misrepresentation, as | 4. i gfdureq, o T fob Rt

defined in Section 18 or

18 B aRYIRT §, a1

5. Mistake, subject to the
provisions of Sections 20, 21,

and 22.

5. Yd, YRT 20, 21 3R 22 &
UG o S|

When consent to an agreement
1s caused by coercion, fraud,
misrepresentation, or undue
influence, the agreement is a
contract voidable at the option

of the party whose consent was

o9 fpdt Id & fou ggafa
SAYdd cdd, URarySl,
gfaured a1 Sffed UHE &
HRU U $I St 8, a 98
IOl 39 Uy & fabed W

© When b | YRt ey BT § foraet
so caused. en the consent is ~
4 . ) TgHld 39 UBR U &I TTs 8|
vitiate y  mistake, the

, o9 gedfa It ¥ g |t §,
contract becomes void. .

GG EERICIIIS NI

3.3 ELEMENTS 3.3 Wad ggufd Pl qryyul
VITIATING FREE | g9 9Tdl 99
CONSENT

We shall now explain these

elements one by one.

3§ BH T ddl Pl UH-Ub
HIb JHSU |




1 Coercion (Section 15)

‘Coercion’ is the committing,
or threatening to commit, any
act forbidden by the Indian
Penal Code or the unlawful
detaining, or threatening to
detain any property, to the
prejudice of any person
whatever, with the intention of
causing any person to enter into

an agreement.”

FRAT AT B DI YD o,
31yqr frddt Jufy &1 edy =4
Y AT TT AH DI AP ST
g, o forsht +ft safda &t =1
Ugd, 3R Uw fodt afdq &t
forefl THEid o WOW A F
Jeg Y fpar wma

It is to be noted that the section
does not require that coercion
must proceed from a party to
the contract; nor is it necessary
that subject of the coercion

must be the other contracting

I8 & ¢ A § b U1 | g
aRgd 8l § b I
sy & Pl vepR gry &
fobar S, 9 €1 I8 SMaTd ©
fo dauarT &1 fawg QIR
3ISY PR dren U &l &I, I8

arty, it may be directed
Py g . et o R ol ¥ e
against any thir person

&R fopar o wwar g |
whatever.
Effects of coercion under | YRdg dfder Sffafad, 1872

section 19 of Indian Contract

Act, 1872

P UYRT 19 & 3did gad &
THd

(1) Contract induced by
coercion is voidable at the
option of the party whose

consent was so obtained.

() ddqd® <Gald gRI URd
ey I Uy & fdbey W

AR gl §, et
Tgrfd 39 USR U &t 718 8

(1) A person to whom money

(i) o9 aafed ®f ga@ & ded




has been paid or anything
delivered under coercion must

repay or return it. (Section 72)

PIg a%g dl T3 B, 34 a8 U
oy HXAT A1 %] Qe
At B 1 (URT 72)

Threat to commit suicide —

Whether is it coercion?

AT BT Bl TR — T

g SaYdhdl 87

Suicide though forbidden by
Indian Penal Code but is not
punishable, as a dead man
be But
15 that

cannot punished.

Section declares
committing or threatening to
commit any act forbidden by
Indian Penal Code is coercion.
Hence, a threat to commit
suicide will be regarded as

coercion.

3B YR GUS Higdl gRI
g ©, fb=q us sy 8
8, Hife gd afdq &I gus g
fear ST g ar| dfe 4RT 15 I8
Hid el § fb YR gus
dfgdr grR1 g fodll sl 1
FAT AT FRA Bt YABT AT
GG gl 3 BT PR B
! P GaTd HIHT SITE |

Example 10: Where husband
obtained a release deed from
his wife and son under a threat
of committing suicide, the
transaction was set aside on the
ground of coercion, suicide
being forbidden by the Indian

Penal Code.

JaTERUT 10: T8I Ufd 7 SMTeTgl
TR DI YADT GHR AT Tl
IR g7 ¥ fauq faow
fora, a8l $9 AF-37 Pl gad F
YR R Fed R fear
Hifs  HATAT HRAG TS
dfgdl gR1 At B

Example 11: An agent refused
to give books of accounts to the
principal unless his fees from

all his liabilities. The principal

3aTeRUN 11: U AfHHd! (Toic)
A gy (ORUd) B der-gead
1 ¥ PR IR fea1 o9 @ fh




had to give the released deed.
Held, the contract was under
coercion by unlawful detaining

of the principal’s property.

B &1 YA = HR fear S|
gy B gfeas Refier Ste)
o1 well vl genm & U8
3IEY YU B FURT B 3y
FY ¥ Abax fbT U ga1d &
3T T

I Undue influence (Section

16)

Il 3fEd gHTd (URT 16)

According to section 16 of the
Indian Contract Act, 1872, “A
contract is said to be induced
by undue influence where the
relations subsisting between the
parties are such that one of the
parties is in a position to
dominate the will of the other
and he uses that position to
obtain an unfair advantage over

the other”.

URAD 3eY ST, 1872
Dl YRT 16 & R, ‘Tl
Y Pl SRId UHE GRI
URd Fel I1al &, oid uelf & o=
faemE ey U8 g fdb U ual
i @ W R JYd R
FH @ U & 81 ek 98 99
T &1 ST g 9 W
SfId dY U &A@ forg
DL

Example 12: A having
advanced money to his son, B,
during his minority, upon B’s
coming of age obtains, by
misuse of parental influence, a
bond from B for a greater
amount than the sum due in
respect of the advance. A

employs undue influence.

3G 12: A A U G B &l
ITD! AU AT T 4 IUR
faT 4TI B o 0% §H W, A A
Ad-OdT & gUd &1 geuan]
PP B ¥ IYR AR I 3ffdH
YRTIRT BT SYTH Ut D e
A = 3fRId UUTd BT o |




The essential ingredients under

this provision are:

3 UEYUME & fdId SaRadD
dd &;

(1) Relation between the

parties: A person can be
influenced by the other when a
near relation between the two

exists.

(1) Ul & &9 Y I9 @l
Hfqqdi & ol Aee d9y gl
g, 09 U oo aoR &l uHIfad
TR IHAl g

(2) Position to dominate the
will: Relation between the
parties exist in such a manner
that one of them is in a position
to dominate the will of the

other. A person is deemed to be

(2) VT R UG RITUT B
ot R gegdRI & o9 T
Y&y g1 =T fob I1H ¥ Th
T Bl TV W U RIfUd
oA B fRyfd o g1 fovdt safed
&l fafaRed ofkfifaal 4wt

in such position in the :
P fRyfer o |1 STl &
following circumstances:
(a) Real and apparent | (%) dRdldd AR T
authority: Where a person | YfYIpR: SIgT Uch SAfdd i PRI

holds a real authority over the
other as in the case of master
and servant, doctor and patient

and etc.

R IRdfa® AfUPR U BT &,
o Afel 3R AR, Slae
3R 78 3nfe & wra |

Example 13: A father, by
reason of his authority over the
son can dominate the will of

the son.

3aleRUl 13: T fUdl, g W
U PR & HRU, T B
LI IR UHd RTUd B gohdl
gl

(b) Fiduciary  relationship:
Where relation of trust and

confidence exists between the

(b) TAYTrEST Heiy: STl Srfeiy
& UHPRI & o9 Iy SR
R BT G§Y gl g1 59 UBR




parties to a contract. Such type
of relationship exists between
father and son, solicitor and
husband

client, and wife,

creditor and debtor, etc.

&1 Yoy U 8fR T, aid 3R
qafedwa, ufd iR U, Burerar
3R Hul} 3nfe & &g uran S
gl

Example 14: By reason of

fiduciary  relationship, a

solicitor can dominate the will
of his client and a trustee can
will of the

dominate the

beneficiary.

3aE0 14: YO HEY &
HRU, Th AR 3T TEH
Dl TV W TYd RIMUT B
Fohdl & 3R Th <&t arHredf b
T R UYd RMUT DR Jobdl
gl

Example 15: A spiritual guru
induced his devotee to gift to
him the whole of his property
in return of a promise of
salvation of the devotee. Held,
the consent of the devotee was
given under undue influence.
Here, the relationship was
fiduciary relationship between
Guru and devotee and Guru

was in a position to dominate

the will of devotee.

3aTERUl 15: U AAD TS
T U Yad &I Hig foam &
99 & Sed AT I Huf 39
JUER # ¢4 & faw uRka faa
oo gonm f& vaa @t TgHfa
3[R wHTa & 3¢ < 7 ot
TR T SR Wed & o
fayTeorg TeY o7 iR % Had
Dl TV R YYd WU B
o1 Rufa &

(c) Mental distress: An undue
influence can be used against a
person to get his consent on a
the mental

contract where

capacity of the person is

temporarily or permanently

() WHRIP HF: 3ffd UHE
o1 IuanT bl iy & faos
ST YeHd U T & oy
fpar o1 Wl g, 99 39D

AR &HdT J9FRIe 4T

YRIND HF, SHART AT JGART




affected by the reason of

mental or bodily distress,

illness or of old age.

Example 16: A doctor is
deemed to be in a position to
dominate the will of his patient

enfeebled by protracted illness.

3CTET 16: U Sldex ol U4
dd 9T I ORI ¥ HHCIR §U
RIS B TT WR Y @ Bl
fRufar & T STraT R

(d) Unconscionable bargains:
Where one of the parties to a
contract is In a position to
dominate the will of the other
and the contract is apparently
unconscionable 1.e., unfair, it is
presumed by law that consent
must have been obtained by
undue influence.
Unconscionable bargains are
witnessed mostly in money-
n

lending transactions and

family.

(d) Sifadeyot e wel frd
ey & Ueb U&f Pt R g
U Bl 3wl R UYd RUd
FRA DI gl SR ey WY =Y
¥ 3ifadeyel sriq srfrd @,
g8l BFF U8 AF A1 § &
TeAfd sHfId uve gRT Ui
@ T8 g1 sifadeyrl A U
Y7 YR G4 & qA-gT adl
aRaR # 38 9 |

Example 17: A, being in debt
to B, the money-lender of his
village, contracts a fresh loan
on terms which appear to be
unconscionable. It lies on B to
prove that contract was not

induced by undue influence.

3JaIERUT 17: A, ST 30 Td &
TEPR B HT Bt g, Tt el
TR 41 B A BT Y DRl
g o srfad wcha @it €1 g
g HA FT UR B W g1
ey ffId gyTg I URd T8l
|

Example 18: A applies to a

3ST801 18: A 5 U8 JHT H Th




banker for a loan at a time
when there is astringency in
money market. The banker
declines to make the loan
except at an unusually high rate
of interest. A accepts the loan
This is

on these terms. a

transaction in the ordinary
course of business, and the
contract is not induced by

undue influence.

oid gl §o/R | o B St i
dx 7 MR ¥U 9§ 3IA
TSl &R & 3l B oA o
PR I a7 A 7 3 J@l W
U1 WIHR B o1l Ig ATUR
& 9= Y fdbar T oF-

31§ °9R I8 ey Sffud
THTE gRT O T2 5|

(3) The object must be to take
undue advantage: Where the
person is in a position to
influence the will of the other
in getting consent, must have
the object to take advantage of
the other.

(3) eI 3FfId AYH IS B
BT IR T: S8l Pig fad gue
1 BT DI GHITAT B I
Teufd U o3 &1 Rufa 7 g1,
J81 IUDT 35T gaX BT S

G ERCIRIRRIEIRY

Example 19: A teacher asks
her daughter to get marry to
one of his brilliant students.
Both the girl and boy were
smart, settled and intelligent.
Here the teacher had a relation
which can have influence on
both of them. But as no undue
advantage of such influence
was taken such contract of
marriage is said to be made by

free consent.

3GIE0 19: U RIf&HT SO
act 304 Teh UfdHTRITeH BT
¥ fqare HA F U Fedt g
dgdt 3R dsHl GHl Bl
THER, WU 3R i |
Tgl Rféer &1 gFf iR
Jay o1 fSg8 98 yud S
ghdr At dfbd I UHEG &1
®Ig g Ay el ferm T,
safere U1 faarg ey W
ggqid gR1 foar a1 9 S




(4) Burden of proof: When a
party to contract desires to
avoid the contract on the
ground of undue influence, he

has to prove that-

(4) THIUT BT HR: o ol

3Y DI U&HR 3ffId YU
& YR W Y I &l

qedT 8, 4l 3¢ T8 Rig B
grar g -

(@) The other party is in

position to dominate his will,

(@) TR & TP I W
T R B & RUfT A &Y,

(b)

used his position to obtain his

the other party actually

consent,

(b) TR U 7 dRad H Ul
fufd &1 IuanT IgH! ggAfd
U & & foe fopar,

transaction is unfair or

(c)

unconscionable.

(c) -G 3fferd AT S=araqul
gl

Effect of undue influence-

(Section 19A)

SfRIT WHTT BT YHTT - (YRT
19A)

(1) When consent to an
agreement is caused by undue
influence, the agreement is a
contract voidable at the option
of the party whose consent was

so caused.

() 99 frdt THea & fom
Tgafd SHfId UWd & BRI
T 1 STl &, <ff QT S
Y U4 & fddhey WR FRIHRUTY
39y Bia & forges! Jgafd 39
TR U &1 75 81|

(1) Any such contract may be
set aside either absolutely or, if
the party who was entitled to
it has

avoid received any

benefit thereunder, upon such

(i) & PIg Wl 3rgey QUi
e fpar &1 gopar 8, styar
gfe I R &1 &1 SR
TG aTa U&= 3P 3fHid Dig
Y vTed fobar g1, o =T &l




terms and conditions as to the | S Td 3R gRFRIfITT =T
Court may seem just. Tdid ﬁ, 396 P 9 R
far S gear gl

Example 20: A,
lender advances % 1,00,000 to
B,

a money

an agriculturist, and by
undue influence induces B to
execute a bond for % 2,00,000
with interest at 6 percent per
month. The court may set aside
the bond, ordering B to repay X
1,00,000 with such interest as

may seem just.

30T 20: T, S T JEDR &,
&, St T FF ©, DI 71,00,000
SR T § SR 3fad yuE
SRT & Bl 22,00,000 HT IS 6
gfd=d ufcds e dfed
fromfed @< & fore Ofed wran
g Ty 39 §is B AR
X THAl § SR o @I
21,00,000 T &1 X dfed
AT B BT MR & Tl 3,
Sl =OrTed &l Ifd Udid gl

III Fraud (Section 17)

I HUC (YRT 17)

Definition of Fraud under
Section 17: ‘Fraud’ means and
includes any of the following
acts committed by a party to a
contract, or with his
connivance, or by his agent,
with an intent to deceive
another party thereto or his
agent, or to induce him to enter

into the contract:

?J'RT17$&W{HW(Fraud)
@I GRUTNT. ‘FUe ¥ U §
3R 39 ffafed & 3 3is oft
S Ffeferd g, S fopedt wfdar
& Uh UY GRI, T IGdDI
ARty 9, a1 I9d il
GRI, Q¥R U8 a1 I 3Hpal
D 9T o & I b, 37l
39 gl § waxl w1 & o
URd H1 & I ¥ fovar man
B

(1)

the suggestion, as a fact,

(1) I dd dl dF & ¥ H




of that which is not true, by one
who does not believe it to be

true;

IRqd &l off ¥ gl g, U
Ifad gRI o 9 9 @l
HIAT:

(2) the active concealment of
a fact by one having knowledge

or belief of the fact;

) ToHdl 9w &1 gihy U I
fur, 19 aafad gry o 39
a &1 714 a1 fayrg 8

3)

any intention of performing it;

a promise made without

3) for I8 W AR o bt
i 1¢ & foban a1

4)

deceive;

any other act fitted to

(4) P13 3G THT B o erE
& & fore Iuged g

)

as the law specially declares to

any such act or omission

be fraudulent.

5) v Bk ff R A IB
O &I faRy U § Swyegyf
G BT B

The are the

of the

following
essential elements

fraud:

URaTyS! o Hgfefad smaxad
?‘Tc_d%

must be a

(1) There
representation or assertion and
it must be false. However,
silence may amount to fraud or
an active concealment may

amount to fraud.

(1) D3 AYDBYT T HYUA g
MR Y 3R T8 3R BT <IMMeq
quifa, 99 ot ®ue & T9E |
gohdl § I1 Uiehd ¥U § fHumm

1t HUC AT S bl 2|

Whether Silence is fraud or

not?

"] 1 U § TT Tal?”

As per explanation of section

17, silence 1s fraud in following




situations:

el ¢ (&hTS) HIADvlldl %:

(a) There is duty to speak.

(@) S BT HIA gl

Example 21: A sell, by

auction, to B, a horse which A
knows to be unsound, A says
nothing to B about the
unsoundness of the horse. This

is not fraud by A.

JQIERUT 21: A, AICTH! GRT B &I
U HIgT el &, fores s & A
S & fob 98 Ui 81 A, 918
F AT S IR A B Y FB el
®Edll T8 A GRT HUC (hIS)
SR

Example 22: In the above
example, B is A’s daughter.
Here, the relation between the
parties would make it A’s duty
if the is

to tell B horse

unsound.

JCIERUT 22: ITYad 3STeR0T H,
B, A B Tt 31 gl UeHRI &
d1a &1 AU A BT I8 B a1
& o5 afe areT qvgul § ol 98
B &I &4 |

(b) When silence is equal to

speech.

"(b) O§ HAF 9T P THME

g

Example 23: B says to A - ‘If
you do not deny it, I shall
assume that the horse is sound.’
A says nothing. Here A’s

silence is equivalent to speech.

JaTERVT 23: B, A & HEdl § —
i qH STHT WS gl B,
O H 94 T % e W gl
A TS o] dedll T8l A DI gl
- & 99 g

(2) The representation must

be related to a fact.

CINE!
@) vlalRfia fedt aa I
Tafdd g AUl

Example 24: A who is about to
sell goods says that goods cost

him Rs. 50,000. This 1is

ICIEIUT 24: A Sl AT S+ dTd]

g, I8 Pedl & & 39 A &t
AN I 50,000 IW UL Bl




statement of fact. But if he says
the goods are worth Rs. 50,000,

it is a statement of opinion.

g d &1 HYF §1 Al aig
98 Fedl ¢ b I A &1 J
50,000 ¥93 &, dl U8 Hd R
B HY g

(3) The representation should
be made before the conclusion
of the contract with the
intention to induce the other

party to act upon it.

(3) UldRf@ ey o fshy
T Ugd 39 3= ¥ fhar S
TIBT b R U& 39 R fayrg
B P DR

(4) The or

statement should be made with

representation

a knowledge of its falsity or
without belief in its truth or
recklessly not caring whether it

1s true or false.

4) vfdfRfaa a1 sy I
A DI SHBRI & 1Y, Al
@] Togar # fayr feu fom,
3Ydl ARAGIYdd T8 URATg
fopu fomT fopar ST =i fop T
T ¢ 7 3|

(5) The other party must have
been induced to act upon the

representation or assertion.

(5) TR U Dl I9 HYF AT

TP & YR W SR
B & forg IRa fopar mar g

Bl

Example 25: A bought shares
in a company on the faith of a
prospectus which contained an
untrue statement that ‘B’ was a
director of the company. ‘A’
had never heard of B and,
therefore, the statement was
immaterial from his point of

view. A’s claim for damages in

JGIERUN 25: A 4 U HUl &
IR IY Uided R Iy
R Wie, oOH I8 o™
®YF U1 {5 ‘B HUH &1 FAene
g1 A 3 T B BT A R A
T 3R SN I9P WD 4
g Y edeH U1l 3 A
T A BT S BT aral WISl B




case was dismissed
because the untrue statement
had not induced ‘A’ to buy the

shares.

foar T, it 39 3 HYF
9 A B IR Wied & forg
uRed T fosar Tl

(6) The other party must have
relied upon the representation

and must have been deceived.

6) TE T 4 I HYT W
Iy foram 8) iR 98 drar @
T gl

(7) The other party acting on
the representation must have

consequently suffered a loss.

(7) TERX U& A 39 MDY W
oy R HA BT 8 SR
GRUMAEREY 34 81 5 8l

Effect of Fraud upon validity of
a contract: When the consent to
an agreement is caused by the
fraud, the contract is voidable
at option of the party defrauded
and he has the following

remedies:

3EY DI YAl WR YIAIUST BT
guTE: 99 fedt I & fou
Tedfd dRausS! & HRU U
Pl STl ©, o gy Hlar WY
gU U & fabey W fadiu-
gidT B 3R I Uy Fafefad
YR IUAS BId &

(1) He «can rescind the

contract within a reasonable

time.

(1) 98 Ifod ¥9g & HR
Y DI FARd T THha g

(2) He can sue for damages.

(2) 98 B & forg e
P gHdI |

(3) He can insist on the
performance of the contract on
the condition that he shall be
put in the position in which he

would have been had the

(3) 98 39 Ud W Y P
T R SR ¢ Iohdl ¢ b 39
39 fRufa O @1 9 foad a8
giar afe feranr T U T




representation made been true.

Exception: In the following

cases, contract 1s not voidable:

(1) If the party whose consent
was caused by silence which
amounting to fraud, had the
means of discovering the truth

with ordinary diligence.

() afe fora uer 3t ggdld T
gRI UIG &1 T8 8, Sl BUc &
IO g, IYb U HIYRU
AUl SRABY JA DI Udl
NUIEERSIPE R EIR]

(1) A fraud which did not
cause the consent of the party

to agreement.

(i) TG PUc SR IH=id &
&R D! TgHId U el &1l

v
(Section 18)

Misrepresentation

®ueyul i ou=

(YIRT 18)

v

According to Section 18, there

1s misrepresentation:

URT 18 & SFNR, o
yfaure 8:

(1) Statement of fact, which

of false, would -constitute

misrepresentation if the maker
believes it to be true but which
not the

1s justified by

information he possesses;

(1) 9 BT HY, Ol T 3T
g o framfafia s afe

HYT B 9T I IJ& AT

g, W SUb UM Iuds
SHeRT 39 oy & IR
38X & foIe vt = g,

(2) When there is a breach of
duty by a person without any
intention to deceive which

brings an advantage to him;

2) 99 fodl Afdd gRr fom
fpdt B 4Rar o7 & HM P
Hdcd BT Ieelg fobaT &I B,
R 38 BIE oY U il ©;

(3) When a party -causes,

"3) old Hls U, HA @l




even though done innocently,
the other party to the agreement
to make a mistake as to the

subject matter.

T & g% Ul B fawg-axg
& GaY T Yd H & fow 9ikd
FRATBI"

Example 26: A makes a
positive statement to B that C
will be made the director of a
the

company. A  makes

statement on  information
derived, not directly from C but
from M. B applies for shares on
the faith of the statement which
The

turns out to be false.

statement amounts to
misrepresentation, because the
information received second-
hand did not warrant A to make

the positive statement to B.

3aE0 26: A, B ¥ TG
THRIAD HYUT BT § 1 C
DI TH HUAl DI =D T
ST A T8 DY T TR
& YR TR TRl g Sf 39 A
C ¥ -Tgl, afesd M ¥ U g8 o1
B, 39 &Y W Ty o
RT & T 3faed oxar g, ol
e ¥ g R4g g1 ¢l I8
DY T gfduTe |1 ST,
Fifdb TR 3R U STHBRI
A I B & IH UHT IHRIAD
DHYT B BT HYDBR el adlt
ot

Example 27: ‘A’ believed the
engine of his motor cycle to be
in an excellent condition. ‘A’
without getting it checked in a
workshop, told to ‘B’ that the
motor cycle was in excellent
condition. On his statement,
‘B> bought the motor cycle,
whose engine proved to be
defective. Here, ‘A’s statement
the

1S misrepresentation as

JaTeT 27: ‘A’ B fayrg o1 fh
3P HieX TEfbd &1 soi
vgd ot fRufa & 81 A 3 fomm

frdt riemar & S HU ‘B’

¥ ®el f& Aler uEfea sgd
et fUfd & 81 3Ud 30 HYA
IR ‘B’ A HIcx Tl Wilg o,
e §o9 alc §  qivgof
@ agl ‘A’ &1 HYF T
gfaured 8, Fif I9HT HUA




statement turns out to be false.

Example 28: A while selling
his mare to B, tells him that the
mare is thoroughly sound. A
genuinely believes the mare to
be sound although he has no
sufficient ground for the belief.
Later on, B finds the mare to be
unsound. The representation
by A

misrepresentation.

made 1s a

JCI8 0T 28: U A (Ul °ial Bl
d B dFd 9T I Dl b
OISt ft ke W B1 T Irda &
Ig Iy Fxar & o Ot W
2, gaft Iud U 9 3y &
T TR 76t g | 1 H, & &I
T I § fos it SR 31 U
gRT far ey i
gfadre (Misrepresentation) %I

Example 29: A buy an article
thinking that it is worth X 1000
when in fact it is worth only X
500. There has been no
misrepresentation on the part of

the seller. The contract 1s valid.

SAERU 29: A Uh % TG
daer Wiedl § & 3@t
ST 31000 §, Jafh arad o
YD PHHd Had 500 g
fahar @1 ek ¥ ®is e
gfaure =6l foan T 81 sy
Y gl

Mistake: Mistake

defined

may be

as innocent  or
erroneous belief which leads
the party to misunderstand the
others. Mistake may be either
mistake of law or mistake of

fact.

TAd: Tad! I Th ey al
Tdd URUM & 0 § gRYINa
foraT S Whdr §, o fordt g
B W Y DI A JASH B
forg Ofa orcft g1 et ar <
fafyy 1 Tt 8 Tt § a1 aw
CARINGIL

Mistake of Law: Mistake of
law 1is further classified as

mistake of Indian law or

fafer @t et fafer ot Yot &1 31




mistake of foreign law.

(1) Mistake of Indian law: A
person cannot be allowed to get
any relief on the ground that it
had done a particular act in

ignorance of law.

() YR BFA B Yo foret
TG BT 3T 3MYUR TR BIg I8
U & D1 AT g1 af off
ohrdl! fob I B B S

A PIs foriy &R fosar o7

Example 30: A and B enter into
a contract on the erroneous
belief that a particular debt is
barred by the Indian law of
limitation. This contract is not

voidable.

JaTeRT 30: A 3R B 39 TTad
f3yg W TP Y B ¢ b
T ARy B0 YR gREH
$FA GRT afoid gl g 3radY
faa=a & 81

(i1)) Mistake of foreign law:
Such a mistake is treated as
mistake of fact and the
agreement in such a case is

void.

(i) IR S @ Y@ T
S DI dF DI Yo AFT o1l §
R T AMd H wHaT A
gIaT 8|

Mistake of fact: Mistake of fact
are of two types — (i) Bilateral
Mistake, (i1) Unilateral Mistake

d B Yo T Pt Y &l UHR
&1 gt § - (i) fgueha ya, (i)
TH U Yo |

(i) Bilateral mistake: Where

both the parties to an
agreement are under a mistake
as to a matter of fact essential
to the agreement, there is a
bilateral mistake. In such a
case, the agreement is void

(Section 20).

) feuea o ol fod
T & qFl Ue HEd 9
Tafda fedt sawae ad &
IR ¥ & & gl 98l fguela ya
gt 31 T fufa # gwghar
I i1 § (YRT 20) |




Cases of Bilateral Mistakes

(1) Mistake as to the quality

of the subject-matter.

() fawg-a¥g &I ToEd &
oo T Y|

(1)) Mistake as to the

existence of the subject-matter.

(i) fawg-axg & ofdd &
oo T Y|

(i11) Mistake as to the identity

of the subject-matter.

(i) fAWg-a¥ &1 Ugaq &
oo T Y|

(iv) Mistake as to the title of

the subject-matter.

(v) Taog-a%q o Wit daeh
UBR &b TR T Y|

(v) Mistake as to the price of

the subject-matter.

(vi) Mistake as to the

quantity of the subject-matter.

(vi) Iog-a%q Pt AET & ey
o el

(i) Unilateral Mistake:
According to Section 22, a
contract is not voidable merely
because it was caused by one of
the parties to it being under a

mistake as to matter of fact.

(i) THUE Y& URT 22 &
3UR, PIg ey Had Y
DHRU YABUNY gl grar o
3P GLHRI T § DIg T aA
et Ue & 3refi Tl

34 LEGALITY OF [34 o 3R ufawa &I
OBJECT AND | 3¢t

CONSIDERATION

Which  considerations and | ®H-%19 9 Ufdpd 3R B%Qﬂ

objects are lawful, and those

which are not (Section 23):

fafrgmd § aur 19 d e §
(YTRT 23):




Under Section 23 of the Indian
Contract Act, in each of the
the

following cases

consideration or object of an

el # fedt gEa @
Ui a1 Ie=Y 3dY HHT STl

agreement 1is said to be =3
unlawful:
(i) When consideration or| () W& Ufdwd a1 I fAfY

object is forbidden by law:
Acts forbidden by law are those
which are punishable under any
statute as well as those
prohibited by regulations or

orders made in exercise of the

N A € 9 § o foelt
fYfaw & Sidfa deiia €,
1Y g1 4 Wt & faurded gri
Uad HUDPR & WA H 1Y
T fEl oo smeRl g

authority conferred by the _ i
. EIGEIRERS
legislature.
Example 31: A father had | 3GIg 0l 31: U Ul = 3T 17

arranged for marriage of his 17
years boy and took dowry from
the girl’s parents. Such
marriage contract cannot take
place as in India the minimum
age for boy marriage 1s 21
years and dowry is not
permissible in Indian law. Such
i1s not a valid contract as the
consideration and object both

are forbidden by law.

¥ & TSP & faarg Pt gaRT
Ht 3R TSP & Hal-far
oo forar| U faare Srgeiy —Tel
81 Yohdl HifPp YR T Ash &
fdare & gAaw g 21 99 §
3R URAT & T Goo DI
A 8T g1 T Sgey aY
el § Fife IuH! ufawa &R
3e%9 oMl 81 B gRI it
gl

(i) When consideration or

object are of such a nature that

(i) o Ufdma a1 =g Ul

UHia & gl o afe 3% srufa




if permitted it would defeats

the provisions of law:

&l ST, o DA & UG dl
BEEEREA

If the consideration or the
object of an agreement is of
such a nature that not directly
but indirectly, it would defeat
the provisions of the law, the

agreement is void.

g forddt IHSId &1 Ufawa a1
3T 1 §) 6 98 Uy U
I8! dfch UAY FU H DI
& UayUE &) fawd &R <,
I8 THA A BT 8

Example 32: A’s estate is sold
for arrears of revenue under the
provisions of an Act of the
Legislature, by which the
defaulter is prohibited from
purchasing the estate. B, upon
an understanding with A,
becomes the purchaser, and
agrees to convey the estate to A
upon receiving from him the
price which B has paid. The
agreement is void, as it renders
the transaction, in effect, a
purchase by the defaulter, and
would so defeat the object of

the law.

3aRU 32:  fbdl fayd
AT & gyl & Sidard
TSR &1 I AR &b HRUT A
@1 "ofi o9 §f St g, e
IR gl Bl 39 Jail BI
Wied ¥ Mg fasar T g1 B,
A F Y TH U & SR
W, WIER &9 a1 § 3R T8
el Bl § fb B R Ibls
T DA U $H R 98 Ui
A ® BWARd B G T8
Ul YA §, Fifh aRad |
T8 AF-S Thhdl gRT Bl T8
WG & A 81 91l § 3R 39
UhR B & e Dl [awd

PR AT gl

(iii) When it is fraudulent:
Agreements which are entered

into to promote fraud are void.

(i) & T8 HUYYU B 9
T ST YRaTUS! & ggrdl o
& fore fT 9I1d &, [ B §




Example 33: A, B and C enter
into an agreement for the
division among them of gains
acquired, or to be acquired, by
them by fraud. The agreement

is void, as its object viz.,

3aTERT 33: A, B 3R C 309 |
URd Y YT fobu 71T 1 U1 fobw
O A At & dear & o
T GG # U39 &Rd g1 T8
AT Y 7, e 3T

3T 37Ylq 4T gRT Y U
acquisition of gains by fraud is
a 8 Y BT 3AY B
unlawful.
(iv) The  general  term | (iv) T e “&ffa” 1 3

criminal or

the

“Injury” means

wrongful harm. In
following examples, the object
or consideration is unlawful as
it involves injury to the person

or property of another.

RIS a1 31aY g1 Bl B
frefered Samerul & Se=g a1
Ufied 3dy § Hiffd s9H fordlt
3 HAfdd a1 IgDb! U Bl
RIBRREIIRIE R

Example 34: An agreement to
print a book in violation of
another’s copyright is void, as
the object is to cause injury to
the property of another. It is
also void as the object of the
agreement 1s forbidden by the
law relating to copyright.

JaT80T 34: Tt 30 fdd &
PHIURTSE B Ieddd  HID

e BT BT JHIAAT A
BT 8, TP STPT 35T TR
&1 Uil & eifd ugar g B
g THT 39 SR T 7
% 3@ I HIURZe Tt
B gRI g B

Example 35: A promises to
repay his debt by doing manual
labour daily for a special period
and agrees to pay interest at an
in case of

exorbitant rate

default. Here A’s promise to

JaTER0 35: A Toh {9y 3fafy
do UidieT TRING 4H HIb
3T U1 &M P a9 odl §
3R 9% g1 @ fufa & sl
R A N ¢ b U wgEd




repay by manual labour is the
consideration for the loan, and
this consideration is illegal as it
imposes what, in substance,
amounts to slavery on the part
of A. In other words, as the
consideration involves injury to
the person A, the consideration
is 1llegal. Here, the object too is
illegal, as it seeks to impose
slavery which 1s opposed to
Hence, the

public  policy.

agreement is void.

gId1 g1 T8l B & dad A GRI
RN T Hh BU b1 Bl
g9 Ufawd g, 3R I8 ufawd
3y g Fifh Ig IRdfdd =Y
d A IR SNAl 4T & 99 B
oW Tsa! H, i ufawea o A
& fdd DI g UgaHT i
g, 3ufm 78 ufawa [y Bl
ggl Sexg ot ey g Hife
ST IS Al YT § Sl
die Hifd & favg g1 o T8
SEEIRIRIG]

(v) When consideration is
immoral: The following are
the examples of agreements

where the object or

consideration 1s  unlawful,

being immoral.

"v) o9 Udwd SHfdd 8
Fofafed @ I9eidl &
3CTeUT & S8l 33T T ufawd
3 B & HRUT Ay g 1"

Example 36: Where P had

advanced money to D, a
married woman to enable her to
obtain a divorce from her
husband and D had agreed to
marry him as soon as she could
obtain the divorce, it was held
that P was not entitled to
recover the amount, since the
agreement had for its object the

divorce of D from her husband

3G 36: Sl P 3 D AP

T faarfed Afgar &1 eu ufd

Y Tl U H | el o
& forg eF sfm fear ar ek D A
a5 Feafa & 4t % o9 g 9%
adie Ui R o, 98 I
fqare ®x oFfl, @8l g fAvig
fear mar fo P 39 MR B agel!
DA DT HABRY 5T AT, Hiifdp
3T gHNA $T 3L D BT 37




and the promise of marriage

given under these

circumstances was  against

good morals.

g YeaR & fasg UTl

Example 37: A asks B, “If you
arrange a girl for marriage with
me, [ will give you X 50,000.”
Here contract is void as it is

immoral.

3R 37: T, of § edl §,
"gi¢ gA W fdare & foT dsat
@] IR FR G, Ol & g% 3
50,000 Q1" TGT 3FY I &
Hif g 3fae B

(vi) When consideration is
opposed to public policy: The
expression ‘public policy’ can
be interpreted either in a wide
or a narrow sense. The freedom
to contract may become
illusory, unless the scope of
‘public policy’ is restricted. In
the name of public policy,
freedom of contract is restricted
by law only for the good for the

community.

(vi) o Uldwd die Aid &
favg 8 % Aifd Tss B
RS UG a7 b0 g
3T F I o Favehl ¢ | AlG A
Hifd & &x ®I Wia 7 fear
ST, @ 3EY B Bl WaAdl
R g gl g1 @ ifa &
A R, ¥9&™ & fad & fore &
BT GRI Y DI WA IR
Tifrsiel T ST B

Some of the agreements which

are held to be opposed to public
policy

$o W gaAd o aiop Hifd

P g uATSIdT 8

0y

Any trade with person owing

Trading with enemy:

allegiance to a Government at
war with India without the

licence of the Government of

(1) T & Iy AUR: YR &
1Y goxd [l WHR & ufd
87T Y@ o Afed & Iy
URA DR ! 3afd & famr




India 1s void, as the object is
opposed to public policy. Here,
the agreement to trade offends
against the public policy by
tending to prejudice the interest

of the State in times of war.

gidT g, Hifs ITPT I AN
i & fovg gia1 ¢ 1 I8 AUR
B BT GHEAT G & T
T & fRdl A efd ugam @t
Uy & HRU A@b Afd &

IS AT STaT 81

Example 38: India entered in
war like situation with China.
Mr. A from India entered into
contract with China for import
of toys. Such contract is void as
China is alien enemy of India.
The contract if made before
such war like situation may be
suspended or dissolved. Like
India felt apps like tik tok and
PUBG will

provide some

internal information of the
country, hence such apps were
banned and any contract with

them were dissolved.

JGIERUN 38: URA dH & Y
g ot fRufq & ya=r & |
URd & ft A 9 99 & Ty
R & S| & oy Srgey
fopam| T ey I 7 Hifds
99 YRd &1 T fae=h 3 B
gfe U7 ey g ot fRufa
ugd o T g1, o 98 R
g1 AT foram ST el 81 S
HRd &1 @1 fb Tik Tok 3R
PUBG S U 3 & TS
RSP TSR UaH HR dbd
¢, sufere U8 Vo R wfaey @
fear mar iR 3% Ty fpu MU
4T 3rdY AT DR T U

(2) Stifling Prosecution: An
agreement to stifle prosecution
i.e. ‘an agreement to present
proceedings already instituted
from running their normal-

course using force’ tends to be

2) SMfESE & qEFn
RIS &1 GaH & THSIAl
3yl T THEhar o sa
TIRT b Ugd U SR DI 15
HAAR! B 9B T HH o

I A AdT GW7, <A™ Bl




a perversion or an abuse of

justice; therefore, such an

agreement is void. The
principle is that one should not
make a trade of felony. The
compromise of a public offence

is generally illegal.

fAep kR U1 AT GEYIRT | STl
&; ST U1 FHSIT [ gl
7| Rrsid 95 § fo el &1 oft
JWRMY DI AUR gl Bl
qRU| aS-d R BT
JHEIT YHEFd: 3aY I g

the Indian Criminal

Code,

Under
Procedure there 1is,
however, a statutory list of
compoundable offences and an
agreement to drop proceeding
relating to such offences with
or without the permission of
the Court, as the case may be,
in consideration the accused
promising to do something for
the complainant, is not opposed
to public policy. Thus, where A
agrees to sell certain land to B
in  consideration of B
abstaining from taking criminal
proceeding against A with
respect to an offence which is
compoundable, the agreement
is not opposed to public policy.
But, it is otherwise, if the

offence is non-compoundable.

YRdE <Us Ufshar Jfgar &
id, quify, oAl I
Yl B TH dUTHS T §
cl g e oy 1) S S D
HAAE! B AR DI SN
& 91y a7 {7, S o A 8,
9 Uld%wd o AT @R Bl
T f& sifiged uRkarct &
T ¥ F=RA FT T99 @ g,
i Hifd & favs 98 @
STl 3fd:, S8l A, B & favs
ford THSiar a1y &
ey T RIS HRiae! A
P & 95 U B Pl $& YA
g9 & o WgHd gial ], dar
g Iuar die Hifd & fass
T 81 fog afe oy
SrgHaEg g, O fRufa i
Uil

(3) Maintenance and

Champerty: Maintenance is an




agreement in which a person
promises to maintain suit in

which he has no interest.

T HobeH &I g™ BT ae odl
g e U@ @ig feq ==l
garl

Example 39: A offer B X 2000,
if he sues C for a case which
they could have settled
mutually under provisions of
law, just to annoy C. Such
maintenance

agreement 1S

agreement.

3aTER 39: A, B DI T 2000 &
&1 U ST 6, AC T/ C &
favs T8 gHd & bl aRRR
R, SR 3 S & UayE &
ad MUl TR ¥ gasm
qohd 4, had C Bl G B
& I Y| U1 gHESNAT HeAw
THHE HEad gl

Champerty is an agreement in
which a person agrees to assist
another in  litigation in
exchange of a promise to hand
over a portion of the proceeds

of the action.

<t U v EeidT ¢ o
Toh fckT fobdl AR AT Bl
AhcHaSl H g™l PR &
fore 59 =1d R WeAd gl © f
3 GhaH I U Y=RIRT DI

ue T fear S|

Example 40: A agrees to pay
expenses to B if he sues C and
B agrees to pay half of the
amount received from result of
such suit. This is an agreement
of champerty. The agreement
for supplying funds by way of
Maintenance or Champerty is

valid unless

3JCTERT 40: A, B I Td o1 &
foT ggHd gl & 3¢ 98 C W
qheH B 3R B 39 ghaH &
URUTHEIR=Y UTG RAMRT DT ST
YT &4 & forg YgAd gIaT 81 98
TS B Ul g1 HeAw a1
TS & U H ¢ JUAH B
&1 JHAT 99 I dY § oF

It is unreasonable so as to

(a)




be unjust to other party or

T&l & Ul g g gl

(b) It is made by a malicious
motive like that of gambling in
litigation or oppressing other
party by encouraging
unrighteous suits and not with
the bonafide object of assisting

a claim believed to be just.

(b) UE GG Igd I
forar T 8Y, S % gepenarSi
T S Qo T 3fad bl
@ Tl ohR guX U Pl
WRE A & fom, iR ug
frat T gTd B Teradl A &
TgTa-Tqul 3= o | foear
g1 For =ra=ivTa 9T ST |

4. Trafficking relating to
Public Offices and titles: An
agreement to trafficking in
public office is opposed to
public policy, as it interferes
with the appointment of a
person best qualified for the
service of the public. Public
there

requires that

be

policy

should no  money

consideration for the
appointment to an office in
which the public is interested.
The following are the examples
of agreements that are void,
since they are tantamount to

sale of public offices.

4. AT Ul 3R IuTfRrat
 Wefta garelt: ardwfAe uel
B! At ¥ Fefd FEhan
AP i & 9% gidT &, Rl
gg SHdT &1 9dl o oY garad
gy afad & Mgfad @ gy
Bl g1 A Aifd Pt A B
U8 g ! FHgfaa & forg, forad
Sl 3T 3T B, Bis 4 e
ufawa A 8 Fafifed @
A & IaTeXUI § off XA o
Hifr § Ao Ugl Bt foe!
& qAF g |

(1) An agreement to pay
money to a public servant in

order to induce him to retire

(1) Tt i Tab & ITP

Ug ¥ Jarigd g & forg ofkd

P & I U YT A B




from his office so that another

person  may  secure the

appointment is void.

JUSdl, dife ®ls 3T Ifad
39 Ug W [gfad Ui # 9o,

LI

(2) An agreement to procure
a public recognition like Padma

Vibhushan for reward is void.

(2) IREPR & FGd Ul faymo

oY TIaS—e I Ut HIA

&1 GHEN YA A1 5

Example 41: Harish paid X
15000 to the officer to give his
son the job in the Forest
department of India. On failure
by officer he couldn’t recover
the amount as such contract

amounts to trafficking in public

office which is opposed to

JATERT 41: GBI A U G &l
YRd & o faum & Ted
fdaq & for sfept ol
215000 fqU| PR gRT B
@RI 9 P W g8 AR aug
Uil gl PR AP, Hifch T
3{JaY Tl UG ! WRIG-ThIRad

o & IUH g, o A ifd & favg
public policy.
g
(5) Agreements tending to | (5) UBIYUBR RITMUd B Bl

create monopolies:
Agreements having for their
object the establishment of
monopolies are opposed to
public policy and therefore

void.

gy ard aeEia: o Smeial
B I THMUBR WU
ST Tl 8, 4 A Afd b
fA%g AM 1d € ok sufem
LA G|

Example 42: XYZ and ABC
were only the manufactures of
oxygen cylinders in West
Bengal. They both entered into
contract of supplying the same

at very high rates and enjoy the

IaTERTT 42: XYZ 3R ABC Uf3H
sa 7 SHiRiem Ridsl &
Fad fAfar 91 A 7 Pifds
Ay & GRE o H D
S R W 3BT MMYfd A
YT THTYBR G BT &H IS




monopoly rates during the
covid period in the country.
Such contract is opposed to
public policy as they intended

to create monopolies.

o oIU 3rgay fohar U1 3ay
de Hfd & fog 8 FifF
JTHT 3/ THNIBPR A

CRGIRSIN

(6) Marriage brokerage
agreements: An agreement to
negotiate marriage for reward,
which is known as a marriage
brokerage contract, is void, as
it is opposed to public policy.
For instance, an agreement to
pay money to a person hired to
procure a wife is opposed to

public policy and therefore

void.

(6) faare cameh Heith THei:
fJaT8 HIM & TG REHR UK
oA vq foran mar g, R
fyaTe TaTelt SIgeY FHeT Sl &,
Y BIT B, i a8 e Aifa
& fovg 81 Iamevu & g, ualt
U R b forw g foet
iR B G 7 BT FHGN
die Hifd & faes 8iar § @R
ERIRIE

Note: Marriage bureau only

provides  information  and

doesn’t negotiate marriage for
it is not

reward, therefore,

covered under this point.

=

Aie: fdarg &R Had THBRY
UG Rl § SR UIRHHS &
forq faaTg @t aTadia 8! S,
39ieY 98 39 fdg & efaid
NIECE LI

(7) Interference with the

course of  justice: An
agreement whose object is to
induce any judicial officer of
the State to act partially or
corruptly is void, as it is
opposed to public policy; so

also is an agreement by A to

(7) <O P Ufbar § gIAT:
T gHEar e I I
& ol e SfeRt &l
Tefarayul a1 Yy Wb § B
& o g Ua &A1 81
gIaT &, T a8 e ifd &
s & 38 UHR A GRT B B,
Sl A & fd%g Ush a1 & duifdd




reward B, who 1s an intended
witness in a suit against A in
consideration of B’s abstaining
himself from the trial. For the
same reasons, an agreement
which contemplates the use of

under-hand means to influence

legislation is void.

T8 §, gded 4 W & @

G & Uahd i RIBR o BT
gogar ot g g 1 g
HRUT ¥ T g off 3
gar 8, o faum fmfor &
gufidd HA & fw T A
33fard TreAT & TRNT Bt FHeu
DTS

(8) Interest against
obligation: The following are
examples of agreement that are
void as they tend to create an
interest against obligation. The
object of such agreements is

opposed to public policy.

‘8) ®ded & fdeg fed.
Fofafed @ Iwsidl &
d FHAd & [q9x fed IUdT B
! Ugit Tad g | T qHghd! &1
W Ao 7 & g g
gl

(1) An agreement by an agent

to receive without his

principal’s consent
compensation from another for
the performance of his agency

1s invalid.

(1) el Sifidmal gRT 8O+
JU 1 FeAfd & o1 U
3ffieral-Tar & fAwres & fag
frdt o afad @ wilefie
T - BT JHIIT 31 g

(2) A, who is the manager of
a firm, agrees to pass a contract
to X if X pays to A X 200,000
privately. The agreement is

void.

2) A S UH BH &1 UEUS ¢,
X 1 ey faa & forg wgud
g ale X, AP Aol wu a2
2,00,000 | T JHIAT A &

(9) Consideration Unlawful | “

in Part: By virtue of Section




24, if any part of a single
consideration for one or more

objects, or any one or any part

of any one of several
considerations for a single
object, is unlawful, the

agreement is void.’

Uhd Udmd & dig YT, AT
Ihd Qe & fu 3Fd
gfatedl | 9 fodll Uh &1 QR1 a1
®Is YT Y B, < a8 Tl
AT

This section is an obvious
consequence of the general
principle of Section 23. There
1s no promise for a lawful
if is

consideration there

anything illegal in a
consideration which must be
taken as a whole. The general
rule is that where the legal part
of a contract can be severed
from the illegal part, the bad
part may be rejected and the
good one can be retained. But

where the illegal part cannot be

g YRT Section 23 & IHN
Rigid @1 Wy gRumw g1 I
gdra o By SdY 9
gftferd g, o9 999 U |
@ WM 9y, d 98 aY
giawd & forw fear mn qem
8! |1 S | 9rE=g 9| a8
¢ T STeT fordlt argaey & dY |
®I SqY YT ¥ e fopar o
qHAl 8, d@ SHAY UM B
3RGIPR fohar o1 Tebell § 3R
a8 YT &I §Y QT O Gabdl
g | AT S8l Ay T BT S{ehT

severed, the contract is Tel foar ST g, ?1’65[1 Ry
altogether void. e & I | ST B

3.5 VOID AGREEMENTS |35 = 9#3id

Expressly declared Void W‘EW@WQKGW@%
Agreements

1. Made by incompetent|”1. S3{&H ueft g1 foar man

parties (Section 11)




2. Agreements made under

Bilateral mistake of fact

(Section 20)

2. T Pl fguald HYd &
31ef fhT 7T IHSA (URT 20)"

3. the
object of

which is unlawful (Section 23)

Agreements

consideration or

"3, d JHSNd ST ufdtea At
I 319Y g (URT 23)"

the
of

4. Agreement
consideration or object
which 1s unlawful in parts

(Section 24)

"4, dg gushdl foge! ufawa
1 I 3HifRB =4 F 3y g
(URT 24)"

5. Agreements made without

consideration (Section 25)

faed & fomT fbu @ gH=d
(YRT 25)"

6. Agreement in restraint of

marriage (Section 26)

6. faarg & ufasy | fosar mar
ST (YRT 26)

7. Agreement in restraint of

trade (Section 27)

7. IUR WR YA€y T ardr

TSI (YRT 27)

8. Agreements in restraint of

legal action (Section 28)

8. duie FHraR! R ufdsy
M a1 JHS (YRT 28)

9. Agreement the meaning of

which is uncertain (Section 29)

9 g Tuend &1 e
AT 81 (URT 29)"

10. Wagering Agreement | 10. [T ¥ Tafd THSNAT (URT
(Section 30) 30)
11. Agreements to do|11. 3fHYd B IA & [T

impossible Acts (Section 56)

TSI (YRT 56)

(1) Agreement in restraint

(1) fdae & ufasy & e




of marriage (Section 26):
Every agreement in restraint of
marriage of any person other
than a minor, 1s void. So, if a
person, being a major, agrees
for good consideration not to
marry, the promise is not
binding and considered as void

agreement.

(YIRT  26):

(3TYXH Bl BISHR) & fddTg
R Ufddy @ 9l UddD
AT ] BIdT § | e, af
Bl aYWH i Ifd Ul
& dgd fdarg 9 A & fog
Tgud Bl B, QA g
TSR T8 BT SR I A

EN
SEEIGIRSIGIRSIG %I

(2)
of trade (Section 27): An

Agreement in restraint

agreement by which any person
1s restrained from exercising a
lawful profession, trade or
business of any kind, is to that
extent void. But this rule is
subject to the following
exceptions, namely, where a
person sells the goodwill of a
business and agrees with the
buyer to refrain from carrying
on a similar business, within
specified local limits, so long
as the buyer or his successor in
carries like

interest on a

business therein, such an
agreement is valid (goodwill is
the advantage enjoyed by a
business on account of public

patronage and encouragement

(2) AMUR R Ufddy T arel
TG (URT 27): TT B off
qrEhdr forad grT Tt aafad
& fodl ay U, IUR AT
I &1 B F AHT ST &,
39 AT 9% I (void) BT 5
dfbd ug from  fafifed
3uarel & 3efF g, srufq Saf
oy Afad Gl gaum @
Tsfad (goodwill) =@l § 3R
ohdl & Y Y dd W IgHd
giar § f6 g Ffdy wirig
draret & ik 99H a9
T8l &M, 54 d@ b dar a1
DT STRMYBRT dgl 34l
UhR P III™T Bl I8, o
T qHENT 94 ial 8| (I8fad
T YT 39 Y 9 g o Tt
AU I ST & IARE 3R




from habitual customers). The
local limits within which the
seller of the goodwill agrees
not to carry on similar business
Under

must be reasonable.

Section 36 of the Indian
Partnership Act, 1932 if an
outgoing partner makes an
agreement with the continuing
partners that he will not carry
on any business similar to that
of the firm within a specified
period or within specified local
limits, such an agreement,
thought in restraint of trade,
will be valid, if the restrictions
imposed  are  reasonable.
Similarly, under Section 11 of
that Act an agreement between
partners not to carry on
competing business during the
continuance of partnership is

valid.

HRU U il gl) 9 R
e e fiaR Tefad am
qTel fad T a9 - HA
& fau ggwad g1 g, IR
(reasonable)@:ﬁﬂT%El YR
TG ffTH, 1932 HT 4R
36 & 3faiid, Ife Pis YarHgd
(outgoing) F@W@Wm
& AT gg U Rl § B
a8 Ue iy orafy 7o a1 fAfdy
R e & R e &
A I Tau™ el B,
T Ui, 9 AUR W)
iy @ ara g, i off ay
g, afc T TN vfady 3ferd
gl 38 UeR, I Sififam 3
URT 11 & fdId APIGRI &
PR & IR | & ERA
gioeef sgaum T @A @

gaeiar 1t 3y grar g1

But an agreement of service by

which an employee binds
himself, during the term of his
agreement, not to compete with
his employer is not in restraint

of trade.

dfepT Tar Taedt TaT e,
o P18 FHARY 3 JHEid
@1 Ay & R U= e
& Oy yfawayf 7 s & o
Wd P a1 HRT g, TAR W
gidee g1 |1 S|




Example 43: B, a physician and
surgeon, employs A as an
assistant for a term of three
years and A agrees not to
practice as a surgeon and
physician during these three
years. The agreement is valid

and A can be restrained by an

injunction if he  starts
independent practice during
this period.

JGIERUT 43; dfl, O Toh felibeden
3R T RIfr® g, T &I dF
auf &t 3fafy & fo Teras &
wU # g a1 § 3R T 39
a1d & T wewd gin § fb a8
H dH I & IRE [
fofrea® iR Rifercd® & =0
o 3N T8l B I8 JHIT
dy § SR Ui T 3 3@y &
SRM Wl 0 T 39 [
FRAT 8, A1 I FNUTRT gRT AT
o T 3|

Example 44: An agreement by
a manufacturer to sell during a
entire

certain  period his

production to a wholesale
merchant is not in restraint of

trade.

IR0 44: Tt fAAfar gri
% Ff¥a o[y & ERM srH
TgUl 3G B T UD
AR & d°a BT FHl
AUR WR Uiday I8! HHET STl

gl

Example 45: Agreement among

the sellers of a particular

commodity not to sell the
commodity for less than a fixed
price to maintain the quality of
the 1S not

product, an

agreement in restraint of trade.

JaIER0 45; fordl favy 9% &
fasharelt & 9 I8 THial fb
d IATG B! UraT §91E I8 &
fer 39 a¥g &1 T Figd g
¥ HH W gl dail, AUR W
gfasy T aTe JHESdT A8
T ST 2

(3) Agreement in restraint | “

of legal proceedings (Section

28): An agreement in restraint




of legal proceeding is the one
by which any party thereto is
restrained  absolutely  from
enforcing his rights under a
contract through a Court or
which abridges the usual period
for starting legal proceedings.

A contract of this nature is

% gRT IUDBT Pl DR
AT & HEH 9§ e &
faifd oA PRl &t gufa:
A TRA § AHT o1l § Al
fafte prdarel UR™ B B
T Ay B HH B

void. .
ST 81 59 UHR &1 38 A
gargl”

However, there are certain smﬁﬁz dblgcdrl aq & PSS

exceptions to the above rule:

&W%

(i) A contract by which the
parties agree that any dispute
between them in respect of any
subject shall be referred to
arbitration and that only the
amount awarded in such
arbitration shall be recoverable

1s a valid contract.

() Th ofeY RNd gRI
U4PR g HeHd B © 1
3% & Tt fowg o dey o
3AF g arat foat +ff faarg &t
AR (3NfIcRA) o forg Ja
ST SR U Al |
Fuifkd @ 78 FHad IR G

9gd @I o FHM, TS dY
EY B

(1) Similarly, a contract by
which the parties agree to refer
to arbitration any question
between them which has
already arisen or which may

arise in future, i1s valid; but

such a contract must be in

(i) N THR, T SISy
fSdh gRT U&HR Idh §id
Ugd ¥ I 8 gob a1 Uidey |
3I@F g aral foeddt off faare &1
AERIA & oy Yo R ggad
gd § dY BT § WRg U




writing. 3fay ferfad =u # g1 =gl
(4) Agreement -  the|(4) 3T 31 grem THSNAT
meaning of  which s | (yRT 29): T GHSNAT, oG

uncertain (Section 29): An
agreement, the meaning of
which is not certain, is void,
but where the meaning thereof
is capable of being made

certain, the agreement is valid.

3 g =8 &, Y B @,
Rq S8l 9@ of fAfEd
ST ST ¥Hhal 8, dg 9%

gHar 9Y g1 g |

Example 46: A agrees to sell B
“a hundred tons of oil”. There
1s nothing whatever to show
what kind of oil was intended.
The agreement is void for
uncertainty. But the agreement
would be valid if A was dealer
only in coconut oil; because in
such a case its meaning would
be capable of being made

certain.

ICTERTT 46: A, B B "TH I e
dd” 99 & T ggud gidl 5
g fagM & fou o Wt 7T 8
fob fobd UpR &1 da ST T
g QT SAfdar & SR
T B AfeT afe A Fad
TRTd A9 &1 AR g, o
Ug W1 dY gidT; wifes Tt
fRufq & a1 orf Mfga foran
ST el T

)
(Section 30): An agreement by

Wagering agreement
way of a wager is void. It is an
agreement involving payment
of a sum of money upon the
determination of an uncertain
event. The essence of a wager
is that each side should stand to

win or lose, depending on the

(5) U P JHIA (YRT 30): T
& =U H foar a1 gugiar
gIdT 8| g U1 FHEi & fored
forelt sifAf¥a g & fRufor R
YRR & YTaE &l Urau™
gl 1 YU &7 9R Ug § P
Udd U&l I 39 YT "o
¥ ufed R & TF W, o
I&y H gfg Tman T4 g, Sitan




way an uncertain event takes
place in reference to which the
chance is taken and in the
occurrence of which neither of
the has

parties legitimate

interest.

JUT 39 Uedl & ufed g9 |
fpat +ff uer 1 3y fea ) g
Bl

Example 47: A agrees to pay
50,000 to B if it rains, and B
promises to pay A like amount
to A if it does not rain, the
agreement will be by way of
wager. But if one of the parties

has control over the event,

JGIEUN 47: A, B &I T 50,000
& & forY FgHd gidT g Ife o
gIc ©, 3R B, A DI Ia-t gt M
& &1 99 ol § afe aut g
gt 8, @ I THdT U @oR)

&% ®U T g1 S| dfe afe

, U&hRI H ¥ fbdl T BT gel
agreement 1s not a wager. _
R o 8 O a8 gHshdl
3T 81 HHT S|
Essentials of a Wager Td & ATIYS dd

1. There must be a promise to

pay money or money’s worth.

1. 4991 4 o G DT YT
B 1 g g AR

2. Promise must be

conditional on an event

happening or not happening.

2. god fhedt e & g ar |
R R R g =Ry

3. There must be uncertainty

of event.

3. Yol & 8F H SifAfdda
REIEIREY

4. There must be two parties,
each party must stand to win or

lose.

4. T Uy gH 18T, 3R TP
Ter P AH I g BN B

HHTIAT g ATfg |




There must be common
intention to bet at the timing of

making such agreement.

5. UHT JHSINAT Hd I9g d
AN Bl FJEFT HIM BT
3P g |

6. Parties should have no

interest in the event except for

6. UPHRI ®I "1 H g
(RPH) P Ml Pis fdd gl

stake. ST AT

Transactions  similar  to mm@mﬂ%mﬁq%‘—r
Wager (Gambling)

(i) Lottery transactions: A | (i) dledl TH-o: diesl TN

lottery is a game of chance and
not of skill or knowledge.
Where the prize motive of
participant is gambling, the
transaction amounts to a wager.
Even if the lottery is sanctioned
by the Government of India it
1s a wagering transaction. The
only effect of such sanction is
that the person responsible for
running the lottery will not be
Indian

punished under the

Penal Code. Lotteries are

illegal and even collateral
transactions to it are tainted
with illegality (Section 294A of

Indian Penal Code).

& W 7, 9 & DIwa a1 =
1 &gl UAHrl & &SR
OT R BT Ie-Y 3T Qe
gIT 8, 981 U8 -3 aolt AT
ST g1 QB dredl I YRd
WHR GRT WiHid U g,
1ff 7 T aToht Teieh A9-37 &
g g1 TH Wield &1 dad
a1 M@ BT § fb dled
I drdl Afdd YR &8
Sifgar & Sidvia dfea gt foa
ST dledt 3fay § 3R 39
Taiferd Heldd (collateral) -
& ot Sradyd I gd 7 SId §
(HRdG <8 dfgdl & URI
294A) |

(1) Crossword Puzzles and

Competitions: Crossword




puzzles in which prizes depend
upon the correspondence of the
competitor’s solution with a
previously prepared solution
kept with the editor of a
newspaper is a lottery and
therefore,

a wagering

transaction.

JHIYE & 39 JHYE ¥ Ad
T R AR Har g, o Tt
JIRER U3 & TUlch & U

Ugd ¥ dOR P W] T g,
dred} At STl § 3R 39forg, 9
U & A3 B |

Case Law: State of Bombay vs.
R.M.D. Chamarbaugwala AIR
(1957)

dle: 9 I §91H9 3R, TH. .
THRETTAT T3S 3R (1957)

Facts: A crossword puzzle was

given n magazine.
Abovementioned clause was
stated in the magazine. A
solved his crossword puzzle
and his solution corresponded
with  previously  prepared
solution kept with the editor.
Held, this was a game of
chance and therefore a lottery

(wagering transaction).

d: Udh gEAd! U s gl
@PIas guid) 4l st Sudaa
T a3t & fordt 71 ot A A
3Tl s Usdll B B 3R
IYh] JHIYH HUlgdh & U™
Ugd ¥ YRIE 79 T gAY 9
aa @1 T Al fear w6
Ig YN HT WA AT 3R iy
g Uh dicsl (SU &I a--a-)
|

Crossword puzzles, picture

competitions and  athletic

competitions where prizes are
awarded on the basis of skill
and intelligence are the games
of skill

and hence such

competitions are valid.

3R Tydfes ufeafian, fomd
RIGR DI AR FgHar &
YR W 3T 9d &, DI &
¥d § oR sufm
gfadifad dy gl

Act, 1955 &

Prize

Competition




According to  the
Competition Act, 1955 prize
competitions on games of skill
are not wagers provided the
prize money does not exceed X

1,000.

IR, PIA & Wal W
MU PR wiaaifaar
fb R AR T 1,000 ¥
3{fd 9 gl

(i11)) Speculative transactions:
an agreement or a share market
transaction where the parties
intend to settle the difference
between the contract price and
the market price of certain
goods or shares on a specified
day, is a gambling and hence

void.

(i) FeIdDd  oH-ad:  UEl
JHIAT 1 TWR TR BT AH-
&, fored ugeR foedt Mfga
7 R & axgsft a1 JWRT &
3SY Jod 3R IR 9 &
dF & 3R BT FAUCH B B1
RIGT @A T, AT HHT &Il 2
3R ST LI B 3 |

(iv) Horse Race Transactions:
A horse race competition where
prize payable to the bet winner

is less than X 500, is a wager.

(v) gSale o1 U
S dTel ol & YRR M 3
500 ¥ ®H Bl, 98 Th il

(@SR) B

Example 48: A and B enter into
an agreement in which A
promises to pay < 2,00,000
provided Chetak wins the horse
race competition. This is not a

wagering transaction.

30 48: A 3R B U U9
TS & A= S § o A,
Chetak & g@ﬁ@' PIRLIRG]
Sffd @1 Td W % 2,00,000 S
&1 a1al B &1 I8 T STl
et -3 T B

However, Section 30 is not

applicable in an agreement to

BT, YSals & fauid &l faT

S a7 Wie, QR¥PR AT 1500 T




contribute toward plate, prize
or sum of money of the value
of X 500 or above to be
awarded to the winner of a

horse race.

Transactions resembling with
wagering transaction but are

not void

deqrelt d9-¢4 $ UM
fe@m ard a9-34, dfea =
T

(i) Chit fund: Chit fund does
not come within the scope of
wager (Section 30). In case of a
chit fund, a certain number of
persons decide to contribute a
fixed sum for a specified period
and at the end of a month, the
amount so contributed is paid
to the lucky winner of the lucky

draw.

() Tee %s: fue %s gig (@oR)
& & § gl M § (URT 30)|
foe e & gmd ¥4, $8 Al
T [igd e@fy do T Migd
I AT B T Fufg A §
R WM & ofd U, 39 UBR
TG B s R dbl G b
g Te faorar &1 & < ot B

(ii) Commercial

transactions or share market
transactions: These
transactions in which delivery
of goods or shares are intended
to be given or taken, do not

amount to wagers.

(i) anoicg® oF-¢ a1 BRR
IR & AF-G: d A-o forqd
gt a1 AW Ht St A
a1 A BT I T @, areh

(@oR) T A SITd |

(iii) Games of skill and
Athletic Competition:
Crossword puzzles, picture
competitions and  athletic

(i) PIVA P WA 3R TYARCH
gfafians: siaas usferar, s
g a1 wuoRes
giaaifian, ford RER SR




competitions where prizes are
awarded on the basis of skill

and intelligence are the games

of skill and hence such
competition are valid.
According to the Prize

Competition Act, 1955 prize
competition in games of skill
are not wagers provided the
prize money does not exceed X

1,000.

Sd & PId & T A 9Id §
3R gofere Tt yfadiffard Qy
Bl §1 Prize Competition Act,
1955 & SR, DI & Wl A
g aell RBR  ufaafifaat
ﬁa (wager) T-Iﬁm_rﬁﬁﬂ?ﬁ Eﬁﬁ
fb eHR AR T 1,000 ¥
3{fUH T 8l

(iv), A contract of
insurance: A contract of
insurance 1s a type of

contingent contract and is valid
under law and these contracts
are different from wagering

agreements.

(v) oET BT 3JdY: S Bl
Y TP UBR Bl WD
3 B 3R Tg BT & fifd
aYy BT § aul I SISy qren
Heet gesial 9 s g 5

Distinction between Contract of
Insurance and Wagering Agreement

1T 3EY SR 3 WA &
9 R

1. Meaning It is a

indemnify the loss.

contract to | It is a promise to pay

money on happening or

non-happening of an
uncertain event.
1. 31 qg I DI g fopait AT ge
FABITH AIEYG! | F 89 o1 9 81 W
RIS HT I 7

2. Consideration

The crux of insurance
contract is the mutual
consideration  (premium
and compensation
amount).

There is no consideration
between the two parties.
There is just gambling for
money.

2. gfdwmd

3T Ual & Sra B

ST 3EY DT gd ded
TRWURS gfdwd
ot ok efgf
M) B

yfahd -8l g1 I8
&I T & forg Jan
T

3. Insurable Interest

Insured has

party

There is no property in




insurable interest in the
life or property sought to
be insured.

case of wagering
agreement.  There is
betting on other’s life and

SITHd g&f T 39 Sitad
r dufy # S
fed €11 8 o fifta
BT ST B |

properties.

T
fodl  duRki @
YHPR & BT Rl
98 Q@RI & SiaH
3R WUl R gl
RIS

4. Contract of Indemnity

Except life insurance, the
contract of insurance
indemnifies the insured
person against loss.

Loser has to pay the fixed
amount on the happening
of certain event.

4. &faqfd BT SfIeY

Sa- ST B BISHR,
S| BT aaﬂﬁm
wﬁﬁaﬁ%ﬁw
&fargfef vre e B

8R4 aid &I fhal
fAfyd gear & dfeq
e R RfEg afy &

YT =1 8l g |

5. Enforceability

It is valid and enforceable

It is void and
unenforceable agreement.

5. Uda-adr

g Y 3R Yga-1a g |

U8 Y T 3WadI
NI B |

6. Premium

Calculation of premium is
based on scientific and
actuarial calculation of
risks.

No such logical
calculations are required
in case of wagering
agreement.

6. Uiftraw

WHgg & UM
SifeHl ot agfe Td
dHifbe IO W
3yTRd gt g

T gHENd & ATH e o
vt fpdd} arfdhes oM
P YDA el

i 5

7. Public Welfare

They are beneficial to the
society.

They have been regarded
as against the public

7. @I BTl

3 9O & oW
ATHETD B

welfare.
N Y
3T dioddu &

faeg AT T B




